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Children are some of the most vulnerable members of any society. Accordingly, states aim to
protect children from neglect and abuse through child protection law. While the objectives of this
body of law are no doubt noble, its uneven application has been criticized. In British Columbia,
children are most often removed from single mothers who experience mental disability,
addiction, male violence, or poverty'. Indigenous children are highly overrepresented in the
foster care system®. The Truth and Reconciliation Commission (“TRC”) concludes that
“Canada’s child-welfare system has simply continued the assimilation that the residential school
system started™.

In this context, the essay aims to identify and analyse international principles of child protection
law and examine to what extent they are being respected in British Columbia and Canada. I
postulate that child protection law in the province is inconsistent with a number of these
principles, particularly in regard to the provision of support to families and culturally appropriate
placements.

The Convention on the Rights of the Child (“CRC”) is a landmark international treaty defined by
the principle of the best interests of the child, a primary consideration in all decisions relating to
children®. Under the CRC, children of all ages are afforded procedural rights such as the rights to
have their views considered systematically and to be represented’. They also have substantive
rights, such as the right to family and community®. Regarding child protection, the CRC aims to
prevent family separation through the provision of support and services to families in need,
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particularly families dealing with poverty, disability, addiction, or discrimination’. Removing
custody is a last resort, used when no other option would protect the child®. In that event, the
removal should most often be temporary in the hope that the child can soon be returned to their
family. The CRC also affords the right to a culturally appropriate foster placement, ideally with
relatives and within the child’s community®. Indigenous children have rights specific to them,
including the right of a child to preserve their identity and maintain their culture and language'’.

Contrasted to the CRC, the British Columbia Child, Family and Community Service Act
(“CFCSA™)"! contains a number of inconsistencies. Safety and well-being of children are made
the “paramount considerations™ above their other rights'?. Preventative measures are lacking as
evidenced by the rates of child poverty in the province and the fact that poverty and situations
arising therefrom are often used to justify the removal of children'. In general, while the CFCSA
allows for soft supports like parenting courses, it does not offer as many material services such
as housing'®. Furthermore, children are more often removed when they or their parents have a
disability or an addiction". Under the CRC, states should instead provide support in the raising
of children in these cases'®. Indigenous children in care remain highly overrepresented, due in
part to the intergenerational effects of the Sixties Scoop and other racist policies'’. Though the
CFCSA does encourage placements with the child’s relatives and in their community, these
wishes are difficult to implement in reality considering the diversity of Indigenous groups and
the number of Indigenous children in care'. Finally, the CFCSA allows for flexibility in
procedure and evidence, which enables the child to better express their views, but does not
require that these adaptations be used by judges". Examples include informal hearings and
admissible hearsay evidence.
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Overall, while recent trends and legislative reforms® are positive, child protection law in B.C.
could become more respectful of the CRC by increasing material support to families in need and
by better educating judges on the effects of poverty, discrimination, disability, and addiction. All
in all, I am confident that we have the power to honour the TRC’s Calls to Action and find a just
way to both protect and uplift those who embody our collective future.
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