April Amanda Nutakor

The Right of the Juvenile to Legal Representation at Pre-trial Stages: An Argument for the
Amendment of Ghana’s Juvenile Justice Act

Reflection essay

One prominent experience shaped my interest in doing research on children and the law. As a
current international LLM student at McGill University who obtained her LLB in Ghana, | was
first exposed to the issues related to children and the law in Ghana. In Ghana, | worked at an
NGO that focused on development work, juvenile justice and women’s’ and children’s rights.
During my time with the NGO, | encountered many children, primarily between the ages of 12
and 16, who were lost in Ghana’s justice system. These children, from the moment of arrest
through to the stages of detentionand sometimestrial, had no idea what was happening to and
around them. Some children did not know why they were arrested in the first place whilst others
did not know what to expect of the various stages in the justice system or what they were
entitled to as arrested/detained juveniles. And all the children | encountered did not know that
they had the right to legal representation, to someone who would act in their best interestand
explain to them what was happening and why. By the time the NGO got involved to assist
children in conflict with the law, many of them had already been subjected to wrongful, cruel,
and illegal treatment at the hands of authoritiesin the justice system, specifically the police. |
observed that generally Ghana’s justice system with its formal and complicated procedures
appears to have been designed primarily for adults. This means that children in the justice
system, because of their physical and mental immaturity, require more special attention, care
and legal protection.

Consequently, I wondered: what does the law in Ghana say about the legal representation of
childrenat pre-trial stages? And the answer | found was: not enough.

Following my observations, this summer | undertook a research project entitled “The Right of
the Juvenile to Legal Representation at Pre-trial Stages: An Argument for the Amendment of
Ghana’s Juvenile Justice Act”. I had the privilege of being selected to be part of the “To Look
and to Play/Regards et Jeux” project which not only provided me support for my research but
also gave me the opportunity to present my work to fellow colleagues with the same research
interests.

My paper examines Ghana’s Juvenile Justice Act, 2003 with regard to the communication of
the right to legal representation of arrested or detained juveniles. I critically assess whether the
omission from the Act, of the right of juveniles to be informed of their right to legal
representation immediately upon arrest, is in contravention of Ghana’s 1992 Constitution and
in breach of the country’s obligations under the United Nations Convention on the Rights of
the Child. In doing this, I discuss the effect of not informing juveniles in Ghana immediately
upon arrest of their right to legal representation and the need for the guarantee of this right to
juveniles at pre-trial stages. | also attempt to find out why the right to legal representation is
not guaranteed for juveniles in the pre-trial stages under Ghana’s Juvenile Justice Act. In my



final conclusions, | draw lessons Ghana can learn from other Commonwealth jurisdictions
(Canada and South Africa) which guarantee the juvenile’s right to legal representation at pre-
trial stages.

Although | enjoyed doing the research for my research project, | made a disappointing
discovery when | found out how little scholars in Ghana have dedicated to research on juvenile
justice. Most of the literature | found on the juvenile justice system in Ghana generally focuses
on the rehabilitation and reintegration of offenders, the impact of colonial and pre-colonial
history on the juvenile justice system and the assessment of government policies on juvenile
justice and their implementation in the country. | found no publications that specifically
examined the right of juveniles in Ghana to legal representation at pre-trial stages. This
motivated me even more in my research process because I realised how much | could contribute
to the field of juvenile justice generally and specifically in Ghana.

Learning more about the guarantee of legal representation to juveniles in Canada and South
Africa was a major highlight in my research process. | found that South Africa has a very
comprehensive child justice legal and policy framework which specifically includes children’s
rights in the Constitution. In Canada | discovered a youth justice framework which includes
detailed legal provisions guaranteeing young persons’ rights in the criminal justice process.
The right to the prompt communication of the right to legal representation at pre-trial stages is
specifically guaranteed in both jurisdictions.

An interesting thing | also learnt during the research for my paper is the difference in
terminologies used in different jurisdictionswhen it comes to children in conflict with the law.
Whilst Ghana refers to the system as the ‘juvenile justice system’ which deals with juveniles,
Canada’s framework is the ‘youth justice system’ which covers youth in the justice system and
South Africahas a ‘childjustice system’ which establishes a special criminal justice system for
children. This difference in terminology reflects the distinct cultural and historical peculiarities
of the countries which determine the terminology they find appropriate to use for childrenin
conflictwith the law.

The issues | found in relation to the guarantee of the prompt communication of the right to
legal representation to juvenilesare complex. My research was limited in that | only explored
the problem from a particular perspective. However, | hope that my work will spark interest in
the conversation on juveniles’ right to legal representation both in Ghana and globally. | also
hope to encourage further research to be done on juveniles’ access to legal representation and
legal aid as well as alternative ways in which to address the maltreatment of juveniles by the
police in Ghana. Personally, I intend to continue undertaking research in the field of children
and the law and in the Canadian context | aspire to specifically focus on justice for Indigenous
childrenin conflict with the law.
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