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My best friend, a 24 year old elementary school teacher in his second year of a contract for
the Fort McMurray Catholic Board of Education, called me in great distress this past summer.
Being familiar with my background as a former teacher currently studying in law school, he wanted
my opinion regarding his upcoming academic year amidst the coronavirus disease and the legal
implications for the administration, teachers and the children returning to in-person learning. Little
did I know this conversation was about to intrigue me to the extent that it would change my Fall
2020 term.

His questions primarily concerned the liabilities of teachers and students: What if a student
removes their mask and transmits the virus? Who is liable? What happens if the students forget to
physically distance? Can students sue one another if there is a viral outbreak? These questions
snowballed into a void of more inquiries and uncertainties that effectively set the stage for my
interest in researching the legal responsibilities of teachers, principals, and students returning to
in-person learning during the novel COVID-19 virus.

The writing process of this term essay has been an extremely unique experience that can
be distinguished from my previous written works due to the continuously evolving nature of the
virus. In the past, my research has generally focused on less current issues and historical
excavations of different legal regimes, whereas the themes of this term paper evolved alongside
the shifting issues that children and teachers continued to face in schools. Since September, there
have been substantial scientific discoveries relating to the virus, Ontario policy developments, and
new outbreaks among children in Ontario schools which have made this writing experience never
feel static; my supervisor and I have had to continuously adapt certain arguments and theories as
new health and safety developments for the students occurred in society.

As a former elementary school educator, I grappled with the significance of the health and
safety issues that children are currently facing amidst this pandemic. More specifically, the section
about the teachers’ duty to report was particularly eye-opening to me because it equipped me with
a greater understanding of the rationale behind s. 72(1) of the Child and Family Services Act. In
these times of unprecedented health and economic crisis, family homes and children in lower
socioeconomic milieus are the individuals who disproportionately experience the negative impacts
on the largest scale. The research and writing phase positioned my critical thinking through the
lens of a child during COVID-19 — including increased rates of domestic abuse and neglect at
home, food insecurity due to parental job loss, and the risk of viral transmission at school - to an
extent where I have never believed more in the efficacy and dire need for the policy suggestions
included in my essay’s last section than ever before.



There are also some issues that I encountered that resonated with me because I do not
believe they are being given the proper attention by the media or the provincial government. First,
the government’s operational guidance pertaining to the return to school recommends that children
physically distance as much as reasonably possible. However, the Toronto District School Board
has officially announced that classrooms do not have nearly enough space for 2 metre physically
distancing for the current class sizes; this directive is effectively impossible for children to follow.
Moreover, the Ontario government announced that they unlocked 50 million dollars for new
ventilation in Ontario schools to stimulate more air flow in schools. However, on a per school
basis, that amounts to less than 10 thousand dollars; for the vast majority of schools that are already
in disrepair, that will not even provide for a new Air Conditioner system. There are thus some
fundamental issues with the policies underpinning the Ontario “Back-to-School Plans” that
severely augment the likelihood of viral transmission among the students.

Overall, this writing process was certainly insightful and immersed me within the
perspective of educators and children at different times during my research. While analyzing the
intensified duties of children returning to school during this pandemic, I was sensitive to the
oppressive barriers that students may have to potentially face if they seek legal recourse against a
school’s negligent conduct. Given the rushed creation and unpresented scope of implementing the
health and safety protocol of these “Back-to-School Plans,” the odds of the school board, principal,
teacher, or student committing some form of negligence that may materially increase the risk of
viral transmission is likely. An immediate problem for students is the burden of proving causation.
Due to the coronavirus’ asymptomatic timeline of 2-14 days, coupled with the limitless vectors of
transmission, a student who commences a civil action against the school for negligence will be
heavily burdened with this onus of proof. Moreover, with Bill 218, children who suffer viral injury
at the hands of their school’s negligence will virtually have no recourse options at all due to the
teachers’ total immunity. As a province that has prided itself on advocating for the health and
safety of children throughout this pandemic, Bill 218 appears to communicate the exact opposite
sentiment. I could not help but conclude that students who are seeking legal recourse - even those
with strong evidence that they have suffered as a direct result of a teacher’s negligence - are
essentially precluded from any compensation. Considering the province has already reported over
4 thousand school related cases, I feel sympathy for these families if Bill 218 is passed because it
applies retroactively.

Even after finishing the term essay, I am left with many unanswered questions. How will
the courts expect reasonable children to behave with so many new rules and complex protocols?
Can children in schools be found negligent for viral transmission? Does Bill 218 immunity
somehow apply to students as well? Most importantly, is Bill 218 really how Ontario wants to
solve these issues as a society? The fact that Ontario Premier, Doug Ford, has publicly stated that
there is a certainty that outbreaks will occur under this plan, coupled with Bill 218’s immunity
blanket, sends a political message that leaves me questioning whether it is true that “every child
matters” in the eyes of the government. If there is one thing that is certain after participating in the
“To Look and To Play” project — in light of the heightened duties that are expected of students at
school and the manner in which the “COVID-19 generation” has adapted — these children will
never look at the world, or play in it the same way ever again.
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