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Research context 

An initial reading of the present version of this paper might give the impression that 
children are only secondarily the objects of the author’s concern. Such a reading is admittedly 
possible. The substantive issues considered here fall within the realm of comparative legal 
scholarship, namely as it relates to regimes of canon law and international law. Yet, on another 
reading–the one intended and preferred by the author–this paper falls squarely within the realm of 
the To Look and To Play project, of the law as it relates and applies to children. In fact, despite 
the sustained discussion on canon law and its interface with international law, the paper may have 
more to offer to advocates and scholars of children’s rights than to international law scholars and 
canonists.  

The idea for this paper began with the idea of providing a general survey of the state of the civil 
law in Canada concerning children and religion, with a focus on its similarities and differences 
with the canon law of the Roman Catholic Church. Several authors have contributed to filling this 
gap in literature in Canada, but a comprehensive treatment of issues related to children, law and 
religion is still necessary. (Indeed, there is insufficient treatment of both religious law, and children 
and the law in Canada, let alone the intersection of both). However, it quickly became evident that 
even a cursory overview of the issues at play in this intersection would require more space than 
this project would allow.  

Simultaneously, a new and little-commented ground of tension at the intersection of children and 
the law came to the fore and seemed worthy of immediate commentary: the conflict between the 
Holy See and the United Nations Committee on the Rights of the Child (the “CRC” or the 
“Committee”) over the application of the United Nations Convention on the Rights of the Child 
(the “UNCRC” or the “Convention”) within the jurisdiction of the Holy See. Seeing an opportunity 
to comment on a live issue related to children, law and religion, the focus on the Canadian context 
fell away. The result is a paper that contributes to the still very limited scholarly dialogue on the 
Holy See–United Nations conflict. It surveys and critiques the only substantive treatment of this 
issue, namely, Mary McAleese’s book, Children’s Rights and Obligations in Canon Law: The 
Christening Contract (Brill Nijhoff, 2019). The corrective offered by this paper may also 
contribute more broadly to methods in comparative law, namely concerning international and 
religious law.  

Reflection on contribution of paper to existing literature 
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The facts of the aforementioned conflict are summarized in the paper and are detailed at much 
greater length in Mary McAleese’s book. At its core, the conflict between the Holy See and the 
United Nations is one of the interpretation and application of laws, namely of the consequences of 
the Holy See’s ratification of the UNCRC. Does the Holy See have an obligation under 
international law to ensure compliance within the walls of the Vatican city state, or across all of 
the Roman Catholic Church through its Code of Canon Law? Far from a merely theoretical 
exercise, as McAleese points out, the interests of 300 million child members of the Roman Catholic 
Church are at stake in this question. The conflict raises further questions about the Holy See’s 
status as a subject of international law, the nature and resolution of conflicts between legal systems, 
the extent to which international law can influence religious law and vice versa, all in the context 
of the rights of children.  

Much has been written about this issue from the perspective of international law and children’s 
rights. McAleese’s study is the first of its kind to address the issue (or any related issue for that 
matter) from the perspective of canon law. Yet, to put it mildly, McAleese’s analysis is hardly 
consistent with dominant thought in canon law and social teaching of the Roman Catholic Church. 
She concludes that the Holy See’s ratification of the UNCRC effectively establishes an irrevocable 
obligation to implement the Convention in both the Holy See’s state law and the Roman Catholic 
Church’s canon law.  

This paper analyzes McAleese’s general argument. It highlights several critical points of weakness 
in McAleese’s arguments. It concludes that McAleese does not in fact argue from the ground of 
canon law, as she claims to do. Rather, McAleese subjects her apparent canon law analysis to the 
presuppositions of international law and human rights. This error causes her reasons for supporting 
the recommendations of the Committee on the Rights of the Child to fail from a canon law 
perspective. This renders her argument unacceptable to canonists and other church leaders.  

This paper does not to pick sides between McAleese’s prescriptions and those of the Holy See. 
Rather, in providing a critical commentary of McAleese’s The Christening Contract, it creates 
space for more fruitful dialogue between scholars, advocates, international jurists, and Catholic 
canonists. It serves to caution scholars of children’s law and international law from assuming that 
McAleese’s work offers an authoritative canon law perspective on the Holy See’s obligations 
under the UNCRC. Interdisciplinary law and human rights scholars would do well to draw on 
McAleese’ expertise and thorough summary of the canonical sources relevant to the Holy See-
CRC conflict. However, they should also recognize the limitations of her argument: above all, that 
McAleese ultimately fails to engage canon law on its own terms and thus will fail to engage with 
most canonists and church leaders in a meaningful way. 

Ultimately, in its critique of McAleese’s book, this paper builds on her pioneering study of a live 
intersections between international human rights and religious law. It provides a correction to 
McAleese’s comparative method by introducing the Roman Catholic Church’s theological 
understanding of sacrament, particularly as it relates to canon law, into scholarship on the Holy 
See-CRC dispute. This is relevant to the work of canonists as it brings the theological basis of 
canon law into dialogues about children’s rights and other points of interest for comparative law. 
It is also relevant to the work of human rights scholars and advocates as it encourages a deeper 
understanding of religious belief, religious institutions, and religious law.  
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The issues found at the intersection of law and religion are complex. The limitations of this paper 
only allowed commentary one issue from one perspective. However, the author hopes that the 
correction offered here will lead to more nuanced and fruitful dialogue between scholars and 
practitioners of canon law and international children’s rights, and more specifically to a 
willingness to meet each other “on their own turf.” Ultimately, dialogue that respects rather than 
misrepresents differences in conceptions of life and law will be to the benefit of the 300 million 
children that McAleese shows are impacted by the Holy See-CRC conflict. 
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