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PART I – Facts 
 
1.  The applicants, representing the Attorney General of Canada, have applied to the Court of 

Shakespeare to appeal the Ontario Court of Appeal judgment, which declared the common law definition 

of marriage invalid and ordered the issuing of marriage licences to homosexual couples.  The applicants 

are asking the Court to rescind the order instructing the Clerk of the City of Toronto to confer marriage 

licenses on the seven homosexual couples who requested them. 

2. The respondents, Pete Pears, Ben Britten, and seven other homosexual couples (hereinafter “the 

Couples”), live in Toronto and applied to the City of Toronto for marriage licences.  The Couples did not 

receive the licenses but were told that the Clerk would apply to the court for an answer as to whether she 

could legally issue the licenses.  In the interim, the Couples initiated their own proceedings. 

3. The Divisional Court unanimously ruled that the common law definition of marriage as “the 

union between one man and one woman to the exclusion of all others” infringed the equality guarantee 

under s. 15 of the Canadian Charter of Rights and Freedoms. 

4. The applicants appealed the lower court finding on the basis of the equality issue, but the 

judgement was upheld.  The Court of Appeal ruled that in order to remedy the Charter infringement, the 

common law definition of marriage must be declared invalid and a new one formulated in its place, 

effective immediately.  The Clerk was also ordered to provide marriage licences to the Couples.      

PART II – Issues 

5. The applicants have been granted leave to appeal the decision to the Court of Shakespeare based 

on the following three questions: 

(1) Is the meaning of marriage subject to the jurisdiction of the court? 

(2) Is same-sex marriage contrary to the laws of this jurisdiction? 

(3) Would the transformation of the common law definition of marriage be consistent with the laws 

of Shakespeare? 
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PART III – Argument 

I. IN THE LAW OF SHAKESPEARE, THE GREATER GOOD PREVAILS OVER ONE 

INDIVIDUAL’S WILL OR DIGNITY 

1.1 Shakespeare’s comedies are a product not of one individual’s Will(iam), but rather the 

collective opinions, normative beliefs, and practices of the players, the audience, and 

Shakespeare himself, who acts as an imaginative poet-patriarch committed to the greater good 

of the play 

6. Yachnin J. cautions: “A historically-informed analysis of Shakespeare can determine where he 

connects and where he doesn’t, and only a historical analysis is able both to respect Shakespeare’s 

thinking and to suggest the degree to which our best thoughts are nested in his.” There exists a danger in 

misinterpretation where historical context is disregarded. 

Gregory Currie, “An Ontology of Art.” New York, St. Martin’s Press, 1989. 

Catherine Gallagher & Steven Greenblatt, Practicing New Historicism (Chicago: U of Chicago P., 2000). 

Twelfth Night, Or What You Will, 2.5.84-87.  

In Re Attorney General for Canada; ex parte Heinrich [2003] 1 C. of S. 

7. As Manderson J. asserts, our community: i.e., English and Legal scholars at McGill and perhaps 

other universities, are the interpretive community expected to “respect” the law set forth in the “Tout 

Court of Shakespeare.”  Therefore, we must respect not only Shakespeare’s “intentions” but also the 

likely responses of the interpretive community.  We are under obligation to interpret the law set forth in 

the spirit in which it was intended as that spirit can be respected by the interpretive community such that 

they will be willing to participate in obeying the law and applying our findings to future cases.  

Therefore, our application of Shakespearean law to this case should remain true to Shakespeare on both 

sides of the interpretive fence – intent on the one side and reader response on the other.   

  Desmond Manderson, “In the tout court of Shakespeare: Interdisciplinary Pedagogy in law” (2003) Journal  
   of Legal Education [forthcoming].     

  Daniel J. Kornstein, Kill All the Lawyers: Shakespeare’s Legal Appeal (Princeton: Princeton UP, 1994). 

8. Shakespeare’s plays incorporated the opinions of the players, the audience, and custom in 

Elizabethan England.  His life’s work demonstrates a belief that the greater good can be achieved by the 

combination of the normative beliefs of the entire community and the compassionate, imaginative insights 
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of a concerned leader.  Challenging the community’s normative belief system is an important aspect of 

the leadership role.  

Stanley Wells & Gary Taylor, eds., William Shakespeare: The Complete Works (Oxford: Oxford UP, 1988). 

9. Shakespearean law suggests that interpretation should be true to structure (order).  Moral and 

truthful readings are essential to a greater good, which lacks the property of destructive disorder.  The 

following remarks are in response to Quince’s prologue: 

THESEUS: This fellow doth not stand upon points. 

LYSANDER: He hath rid his prologue like a rough colt : he know not the stop.  A good moral, my 

lord : it is not enough to speak, but to speak true. 

HIPPOLYTA: Indeed, he hath played on the prologue like a child on a recorder—a sound, but not in 

government. 

THESEUS: His speech was like a tangled chain—nothing impaired, but all disordered.  

  A Midsummer Night’s Dream, 5.1.118-125. 

10. The structure of the comedies begins and ends with order, albeit part of a hermeneutic loop. 

Integral to that order is marriage between heterosexual (essential property of marriage – see Argument 

2.1) couples of comparable rank (possible property of marriage – see Argument 2.1) at the end of the play. 

11.   In Shakespearean law advice from others, a powerful imagination, reason, and wit can profoundly 

contribute to a compassionate leader’s empathetic appreciation of what contributes to the greater good of 

the community he or she serves.  Additionally, whether a leader is male or female, insights of the opposite 

sex play a significant role in guiding them to understanding through difference.  A Midsummer Night’s 

Dream, Twelfth Night, Or What you Will, and especially The Winter’s Tale place particular emphasis on 

this notion.  Shakespearean tragedies also foreground the power of the imagination to assist in the 

advancement of understanding. 

12. Engaging with art can contribute to one’s capacity for empathy through imagination.  A powerful 

and well-maintained imagination tempered with reason can improve one’s capacity for good judgment 

and leadership. 

  E.M. Dadlez, “What’s Hecuba to Him?” in Fictional Events and Actual Emotions (Pennsylvania: The 

    Pennsylvania State U P, 1997). 

  Martha C. Nussbaum, Poetic Justice (Boston: Beacon Press, 1995). 

  A Midsummer Night’s Dream, 5.1.12-22. 

As You Like It, 3.1.28-30.   
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  The Winter’s Tale, 5.3.20-80. 

 
1.2   In A Midsummer Night’s Dream, Theseus’s decision to overbear Egeus’s will is an    

        example of “greater good” primacy 

13.  Concerning the laws of marriage, the greater good supervenes over one man’s will, which is 

bound up with his dignity.  Theseus decides that he will “overbear [Egeus’s] will” and the greater good 

will be served, all things being equal (especially property and affections of Lysander and Demetrius).  

Nature, wisdom, protean affection, and reason have all played a role in leading the benefit of four to 

outweigh the dignity of one in relation to the laws of marriage.   

  A Midsummer Night’s Dream, 1.1.114-116, 4.1.178-180. 

14.  Theseus suggests that the self-centered concern with one’s own affairs and needs can obscure 

one’s ability to perceive larger issues external to, but not exclusive from, oneself.  He quickly attempts to 

rectify his own, related digression. 

  A Midsummer Night’s Dream, 1.1.111-114. 

1.3  Laws should be changed in Shakespeare if and only if changing them will produce a greater 

good in the community as a whole 

15. All members of a community, including its leaders and law makers, should do what is best for the 

community at all times with an emphasis on improving the quality of life.  Where the law functions well 

to maintain the greater good, it should not be changed.  As Bristol J. asserts: “Do whatever you can to 

make things better and resist anything that makes matters worse.”     

In Re Attorney General for Canada; ex parte Heinrich [2003] 1 C. of Sh. 1. 

16. In the law of Shakespeare, persons of the same sex involved in a relationship can feel a part of the 

community and contribute to the development and well-being of the community.  In fact, such 

relationships are of a higher order than those of marriage and thereby offer a great deal to the community.  

While there is no proof that changing the law with respect to the single most essential property of 

marriage (See Argument 2.1) will make matters worse, there is certainly no proof that changing the law 

will lead to a greater good, “make things better.”   

A Midsummer Night’s Dream. 

As You Like It.  
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Twelfth Night, or What You Will.  

 
17. The audience is an important part of the Shakespearean community, and pleasing the audience is 

paramount to Shakespearean law in the comedies, as well as encouraging empathy and re-evaluation of 

normative beliefs.  As poet-patriarch, Shakespeare foregrounds the will to please, and this foregrounding 

minimizes the distance between the community and its leader.  Viola, for example, invokes time to 

untangle that which frustrates audience expectation, and time untangles the knots.  Untangled from her 

Cesario, she may now unite with her other (Sebastian, brotherly love) and her other other (Orsino, 

Platonic unity).   

A Midsummer Night’s Dream, Epilogue. 

  As You Like It, Epilogue. 

  Twelfth Night, Or What You Will, 1.5.39-40, 5.1.401-404. 

  The Winter’s Tale, 4.1.1-32. 

Stanley Wells, ed., William Shakespeare: The Complete Works (Oxford: Oxford UP, 1988).  

18. Changing the essential law of marriage, that of uniting opposite sexes, would create a structural 

and ontological shift in the comedies A Midsummer Night’s Dream, As You Like It, Twelfth Night, Or 

What you Will, and The Winter’s Tale.  Subjecting the characters and the Elizabethan audience to an 

ontological shift in the world of the plays could lead to alienation.  Alienation leads to a less receptive 

comportment toward the play and its guiding principles. The actors, audience, and interpretive community 

could be less receptive, as a result, to the lessons of compassion and greater good available to them 

through the plays. 

2.   MARRIAGE BETWEEN COUPLES OF THE SAME SEX IS NOT 

      COMMENSURATE WITH THE LAW OF SHAKESPEARE 

2.1 Marriage in Shakespearean law has one essential property: opposite sexes 

19.   In the law of Shakespeare, marriage can have other properties including procreation, filial rights, 

comparable rank, divinity, and love.  “The Couples” argue: “Through the institution of marriage, 

individuals can publicly express their love and commitment to each other.  Through this institution, 

society publicly recognizes expressions of love and commitment between individuals, granting them 

respect and legitimacy as a couple.”  In the law of Shakespeare, love is not, in fact, a normative (and 

certainly not an essential) property of marriage, despite the fact that it is sometimes fortunately connected 
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to it.  Asking to marry on the basis of declaring love and commitment, therefore, is not consummate with 

the law of Shakespeare. 

Halpern v. Attorney General of Canada, 2003 Ont. C.A. LEXIS 271. 

20. The properties named above - procreation, filial rights, comparable rank, divinity, and love - are 

important to the trajectory of the comedies.  Should the law be changed to eliminate the only, essential 

property of marriage; i.e., that of opposite sexes, all of the other non-essential properties of marriage are 

subject to exclusion.  This opens a floodgate of possible alterations to the laws of marriage, and taken to 

the extreme, could lead to unfavorable disorder (and even indecency). 

  For a discussion of the first floodgates argument, please see Victorian Railways Commissioners v. Coultas  
  (1888) 13 App. Cas. 222. 
 
21. If two persons are not of the opposite sex, they are not considered capable of marriage in the law 

of Shakespeare, even though they may love each other.  Phoebe in As You Like It and Olivia in Twelfth 

Night, for example, become attracted to other women because the objects of their attraction are disguised 

as men.  Immediately upon discovering that the people to whom they are attracted are, in fact, women, 

there is absolutely no question that marriage is not possible.  Upon discovering Rosalind’s sex, Phoebe 

claims, “If sight and shape be true, / Why then my love adieu!” Later she looks upon he whom she has 

scorned, submitting “Thy faith my fancy to thee doth combine.” 

  As You Like It, 5.4.118-119, 5.4.48. 

  Twelfth Night, Or What You Will, 5.1.  

Sonnet 20. 

2.2   The yoking of two opposites; i.e., a man and a woman, produces a greater good in the law of 

Shakespeare 

22.    Throughout Shakespearean comedy, the yoking together of disparate concepts, persons, 

ideologies, and ways of life can lead to greater understanding as emphasized by the importance of wit - 

the ability to perceive and express, often in an ingeniously humorous manner, the relationship between 

seemingly incongruous or disparate things (“wit,” of course, has a number of additional possible 

meanings in Shakespeare).  This is particularly evident in A Midsummer Night’s Dream, As You Like It, 

and The Winter’s Tale.   
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  Rosalie Colie, Paradoxia Epidemica: The Renaissance Tradition of Paradox 

(Princeton: Princeton  

UP, 1966). 

 
24. The ideal of Platonic union in marriage has the property of divinity in the law of Shakespeare and 

is therefore beyond the power of judges to change.  This is an example of the yoking of opposites to 

create a greater whole – understanding through difference.  As Hymen proclaims, “Then there is mirth in 

Heaven / When earthly things made even atone together.”   

  As You Like It, 5.4.106-108. 

25.   In some cases, this yoking occurs within one individual.  For example, Rosalind, who is often 

considered the greatest and most admirable of Shakespeare’s heroines, seems elevated to a higher order 

partly because she yokes within herself two genders, commenting on the ways in which one relies upon 

the other.  Similarly, Viola’s extraordinary character develops while she comprises both genders as 

Cesario.  Moreover, her seeming indistinguishability from her twin brother contributes to her gendered 

duality. 

  As You Like It, 2.4.1 – 5.4.25. 

  Twelfth Night, Or What You Will, 1.4.1 – 5.1. 

26. Marrying in the interest of a greater good takes primacy in Shakespeare.  Marrying with gender 

difference has a greater value than marrying for love in the law of Shakespeare. 

  Twelfth Night, Or What You Will.  

Sonnet 116 – compare to Phoebe’s “love” for Rosalind as Ganymede. 

2.3  Erotic relationships between persons of the same sex, persons of substantially different 

rank, or persons and non-persons are valued in Shakespearean law as extra-marital 

27. In Shakespearean law, erotic relationships between persons of the same sex and persons and non-

persons (such as fairies, pucks, and transformed humans) are valuable within the community.  Examples 

abound in the comedies, including the relationship between Rosalind and Celia, Rosalind as Ganymede 

and Orlando, Antonio and Sebastian, Viola as Cesario and Olivia, Viola as Cesario and Orsino, and 

Helena and Hermia.   

28. Polymorphous eroticism, however, is represented as transgressive relative to the laws of 

marriage.  This is not to suggest that, in the law of Shakespeare, “the Couples” should not engage in their 
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relationships. It merely suggests that these relationships are transgressive as they relate to marriage.  

Transgression is a positive concept in Shakespearean law, especially in terms of its kinship with Art, 

which is essentially transgressive.  To legalize that which is transgressive, however, is to rob it of its 

defining property, to relegate it to a lower order.   

  O.E.D. Definitions 1.a and 1.b. of transgression, which are conceptually yoked in Shakespearean law. 

29. Elizabethan England was a time of secularization.  That which is transgressive (such as Art) can 

be higher order than that which is not.  Marriage between a man and a woman is of this higher order.  

Shakespearean law not only protects marriage from a secularized fate, but also aims at preventing those 

higher order elements of life (such as transgression when beneficial to the greater good) from entering 

into the realm of the mortal, legal, and secular.  Transgression and marriage lie in direct opposition to one 

another.  Beneficial transgression and marriage are mutually exclusive, higher order entities in 

Shakespearean law not subject to the will of lawyers or other persons.   

  As You Like It, (ex. 3.2.321-323). 

Twelfth Night, or What You Will. 

  The Winter’s Tale. 

  Stanley Wells, ed., William Shakespeare: The Complete Works (Oxford: Oxford UP, 1988). 

30. The structure of the artifice underscores the Art of the Play, or the Play of Art.  The poet-patriarch 

governs with compassion, imagination, and concern for the happiness and pleasure of his subjects.  

Shakespearean law values transgression as offering up insight, play, and preservation of order with some 

of its transgressive elements in the upper sphere of that order.  The structure of the comedies is consistent: 

order – transgression – higher order.  The comedies, which constitute the law, rely upon the very 

possibility of transgression against the laws of marriage.     

31. Playgoing contributes to transgression through the imagination.  The function of seeing (a play) is 

essential here.  As Yachnin J. argues, “Elizabethans commonly thought of seeing as more physical than 

hearing . . . The eye . . . was often thought of as an organ of both entry and egress.”  The eye itself 

operates in a state of transgression.  Michel Foucault writes: “The Eye, . . . a small white globe that 

encloses its darkness, traces a limiting circle that only sight can cross . . . It is the figure of being in the act 

of transgressing its own limit.” 
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Paul Yachnin, The Culture of Playgoing in Shakespeare’s England (Cambridge UP, 2001). 

Michel Foucault, “A Preface to Transgression” in Aesthetics, Method, and Epistemology, ed. by Paul  

  Rainbow (New York: The New Press, 1998). 

32. As Foucault writes, “transgression has its entire space in the line it crosses . . . and thus it is made 

to return once more right to the horizon of the uncrossable.”  With no legal line to cross pertaining to the 

laws of marriage (the upshot of the floodgate argument) and necessarily re-crossed, there is no play at all: 

all four of the comedies upon which this court relies lose the most essential aspect of their trajectory.   

  Michel Foucault, “A Preface to Transgression” in Aesthetics, Method, and Epistemology, ed. by Paul  

   Rainbow (New York: The New Press, 1998). 

 
33. Transgression in the law of Shakespeare has an additional functionality in terms of the 

imagination.  The characters in Shakespearean law transgress, in part, so that the audience in this 

community can imagine transgression in Art, in lieu of in the legal, material world.  Nevertheless, through 

imagined transgression, the viewer retains an element of that liminal, alternate possibility within her or 

him, thereby contributing to the greater good through the advancement of understanding.  This is mirrored 

in the experience of Duke Orsino, who, through Art, re-experiences his transgression and repents. 

Huston Diehl, “‘Does Not the Stone Rebuke Me?’: The Pauline Rebuke and Paulina’s Lawful Magic in The 

Winter’s Tale” [forthcoming]. 

The Winter’s Tale, 5.3.20-80. 

“If music be the food of love, play on, / Give me excess of it that, surfeiting, / The appetite may sicken and so 

die” Twelfth Night, Or What You Will, 1.1.1-3.   

 
34. In the law of Shakespeare, the power of the one’s imagination as she engages with Art can enable 

her to experience transgression in such a way as to protect the greater good.  This is one of the possible 

values of transgression in Shakespearean law.  The applicants would end this argument with question and 

answer:   

 Question:  

What would the law of Shakespeare suggest for Leontes regarding his desire to have his 

wife murdered? 

 Answer:  Go see a play. 

3. CHILDREN CONTRIBUTE TO THE GREATER GOOD IN SHAKESPEAREAN  

    LAW 
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3.1 The importance of procreation within a marriage  

35. The applicants submit that within the law of Shakespeare procreation is a defining feature of 

marriage.  Jaques expresses the essentiality of procreation when he alludes to Noah’s arc.  Without the 

pairing of the male and female of the species, procreation would not have been possible. A danger of our 

interpretive community is our reliance upon technology to maintain human life.  Natural procreation 

ensures the survival of the human species, not only of the noble bloodlines in As You Like It, A 

Midsummer Night’s Dream, The Winter’s Tale, or Twelfth Night, Or What You Will, but also the human 

species generally.   

As You Like It, 5.4.35-36. 
 

36. Elizabethan England is moving toward secularization.  Jacques’s sexuality is secular (and 

diseased) in As You Like It.  Shakespearean law holds that sexual relations in marriage are non-secular 

and contribute to the blessedness of legitimated offspring.  Shakespearean law protects marriage from 

secularization. 

   
37. Marriage is a divinely ordained union between a man and a woman, “to bring foorth fruite.”  

There are repeated references to the need for procreation in Shakespearean comedies.  Shortly after 

meeting Orlando, in As You Like It, Rosalind pines for him as “her father’s child,” demonstrating that her 

desire is both emotionally and biologically charged.  In Twelfth Night, Or What You Will, Viola tells 

Olivia: “Lady, you are the cruel’st she alive, / If you will lead these graces to the grave, / And leave the 

world no copy.”  The law of Shakespeare, as evidenced in this play, decries marriage between an older 

woman and younger man.  It follows logically that this is due partly to the resultant obstacle to 

procreation.  Finally, in As You Like It, Touchstone is disturbed by Corin’s matching of a “she-lamb of a 

twelvemonth to a crooked-pated, old, cuckoldly ram,” echoing the same concern with the procreation (or 

lack thereof) of unsuitable couples.   

“An Homily on the State of Matrimony” in Russ McDonald, The Bedford Companion to Shakespeare: An 

Introduction with Documents (Boston: Bedford Books of St. Martin's Press, 1996). 

 Twelfth Night, Or What You Will, 1.5.230-232. 

 As You Like It, 3.2.76-83, 1.3.11-12. 

 William Shakespeare, “Procreation Sonnets.”  
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38.   According to the laws of Shakespeare, procreating is the natural objective of marriage.  

Evidence to support this submission can be found in Oberon’s speech in Act V of A Midsummer Night’s 

Dream.  Similarly, Puck gives his own account, with particular emphasis on the opposite-sex component 

of the couples’ unions: “Jack shall have Jill; / Nought shall go ill; / The man shall have his mare again, 

and all shall / be well.” 

A Midsummer’s Night Dream, 5.2.409-417, 3.2.461-464. 
 

39. Shakespearean law, through Hymen’s proclamations in As You Like It, emphasizes the celebration 

of heterosexual marriage and procreation.  Hymen blesses unadulterated, natural union, which includes 

the production of children.  He informs Phoebe that she must accord to Silvius’s love, lending support to 

the applicants’ position that only a heterosexual marriage can be blessed.  The applicants argue that the 

Court can infer a substantial and significant connection between the Shakespearean conception of 

marriage and procreation.   

As You Like It, 5.4.140-144, 4.4.131-32. 

3.2 Natural offspring of married parents have a redemptive quality which contributes to the greater 

good 

40. Throughout the Institutes, Codex, and Digest of Shakespearean law, marriage imparts legitimacy 

and divinity to the offspring of a married couple unavailable to bastard children.   Perdita, for example, is 

cast out by her father, who mistakenly believes her to be a bastard child.  She is ultimately spared because 

she is in fact legitimate.  In Shakespeare, “Where the ultimate insult is ‘bastard,’ marriage must always be 

the transcendental authenticator.” 

  The Winter’s Tale, 2.3. 

King Lear.          

Lisa Hopkins, The Shakespearian Marriage: Merry Wives and Heavy Husbands (New York: Saint-Martin’s 

Press, 1998). 

 
 41. Natural children born within wedlock can effect redemption, understanding, and reconciliation, 

all of which contribute to the greater good.  Examples are Perdita and Florizel, Cordelia, Hamlet, Romeo 

and Juliet, Celia and Rosalind.      

The Winter’s Tale. 
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  As You Like It. 

  Romeo and Juliet. 

  Hamlet. 

  King Lear. 

42. The powerful connection among people of the same bloodline prevails in Shakespearean law, 

even in the face of hardship.  Lineage is protected in Shakespearean law.  As her “father’s daughter,” 

Rosalind partakes in the strength of her lineage and of her father’s honourable character.  Despite being 

warned of Oliver’s intention to kill him, Orlando wishes to remain with his brother at home, rather than 

be cast away. 

As You Like It, 2.3.56-64.  

43. The importance of pure familial bloodlines is emphasized by Leontes’s preoccupation with the 

possibility of a bastard child.  When Polixenes learns that he is accused of adultery, he responds in a 

similar manner, making reference to his blood turning “To an infected jelly.” 

  The Winter’s Tale, 2.3.329-334, 2.1.416-417. 

Huston Diehl, “‘Does Not the Stone Rebuke Me?’: The Pauline Rebuke and Paulina’s Lawful Magic in The 

Winter’s Tale” [forthcoming]. 

 
3.3 The sacralization of marriage includes children  

44. In Shakespearean law, marriage is at the centre of the sacred.  In The Winter’s Tale, Leontes sins 

not only against nature and the oracle, but against the sacred institution of marriage.  Only after he repents 

for his sin against the sacredness of marriage are his wife and child returned to him.   

  The Winter’s Tale.   

45.   Marriage is an earthly manifestation of the divine.  It provides the only means by which to 

produce legitimate children.  In A Midsummer Night’s Dream, love is portrayed as an irrational and 

illusory fancy as “Swift as a shadow,” where marriage is “eternal.”   

A Midsummer Night’s Dream, 1.1.144, 4.1.180. 

3.4. Nature protects children and the institution of marriage 
 
46. Nature suffers when the institution of marriage is threatened, thus the applicants submit that there 

is a significant link between the two.  Shakespearean law dictates that when disorder erupts in a marriage, 

it is reflected in nature in A Midsummer Night’s Dream.   

A Midsummer’s Night Dream, 2.1.81-117. 
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47.   An unnatural act is punished in the law of Shakespeare.  Leontes’s persecution of his wife and 

rejection of his own daughter are unnatural acts for which he and those who participated in them are 

punished.   

The Winter’s Tale. 

 
4. CHANGING THE DEFINITION OF MARRIAGE IS NOT CONSISTENT WITH THE 

NATURAL LIMITS OF THE LIVING TREE 

48. The Court of Shakespeare has adopted the doctrine of the living tree as its interpretive model.  As 

Yachnin J. rightly observes, we must be mindful of its roots.  The first law of Shakespeare, as delineated 

by Manderson J., is that our responsibility to law is dependent on our relationship to its makers.  He 

writes that it is ultimately a relationship marked by good faith.  We are bound, according to the laws of 

Shakespeare, to preserve the identity of the subject; i.e., marriage. 

In re Attorney General for Canada; ex parte Heinrich [2003] 1 C. of Sh. 1. 

49. The living tree doctrine suggests progressive interpretation within its natural limits.  It does not 

however allow for an inorganic extension of its principles.  Allowing same-sex unions to be incorporated 

into the rubric of marriage would be to uproot the tree.   

  Peter Hogg, Constitutional Law of Canada (Toronto: Thomson Canada Limited, 2001). 

  In re Attorney General for Canada; ex parte Heinrich, [2003] 1 C. of Sh. 1. 

 
PART IV: ORDER SOUGHT 

 
50. The applicants, representing the Attorney General of Canada, request that the Court of 

Shakespeare rescind the order to the Clerk of the City of Toronto to issue marriage licenses to the Couples 

and hold that the common law definition of marriage as between a man and a woman to the exclusion of 

all others is valid.   

 
 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, 
 

Dated at this 20th day of October, 2003. 
 

COUNSEL FOR THE APPLICANT 
Lindsay Holmgren and Alison Howell 
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