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PART I: FACTS

1. Gabriel Pedersen, Jean du Parcq, and Chris Vidaloca, three close friends, took a
camping vacation on Bleak Island, a secluded maritime reserve where they had
vacationed many times together.

2. After a few hours of chatting and leisurely drinking, Jean and Gabriel, an experienced
sailor, decided to go sailing on Gabriel’s sail boat, the Bard de la Mer. Chris, who has a
fear of sharks, decided to stay ashore and watch. Jean packed up an ice chest full of beer
and she and Gabriel boarded the boat.

3. Out to sea, Gabriel continued drinking. After a couple of hours, Gabriel became
inebriated. Concerned for her safety, Jean, who had no sailing experience, suddenly took
control of the boat.

4. Aware of Jean’s lack of sailing experience, Gabriel attempted to regain control of the
boat.

5. In attempting to regain control of his boat and secure the safety of both Jean and
himself, Gabriel struck Jean and then collapsed unconsciously in the bottom of the boat.
Thrown off-balance and slightly inebriated, Jean fell overboard.

6. Chris, having a clear view of the boat, saw a bloom of blood and realized that Jean was
drowning. However, though she saw Jean signaling frantically for help, Chris chose not
to act.

7. Another boat happened by and rescued Jean from death. The rescue, however, came
too late to save her from permanent injury. As a result of the lengthy deprivation of
oxygen, Jean suffered irreparable brain damage and she now requires round-the-clock
institutional care.
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PART II: ISSUES

I) 8. The defendant/applicant respectfully submits that there can be no finding of
guilt with respect to the alleged assault where the requisite intentionality does
not exist.

II) 9.The defendant/applicant respectfully submits that the application of force
may be justified where circumstances and the relevant relationships demand
it.

III) 10.The defendant/applicant respectfully submits that individuals may
legitimately be required by law to come to the aid of another where
circumstances and the relevant relationships demand that they do so.
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PART III: ARGUMENTS.

A) IN SHAKESPEAREAN LAW, THE DETERMINATION OF INTENT IS
ESSENTIAL TO A FINDING OF CULPABILITY

1. A finding of guilt according to Shakespearean law requires a finding of both action
and intent.

11. Measure for Measure demonstrates the critical importance of finding congruence

between act and intent when passing judgment: Angelo escapes punishment because “his

act did no o’ertake his bad intent.” While Angelo’s intentions were evil, no action

resulted from his desire.

Measure for Measure, V. i. 454

2.  A finding of guilt at Shakespearean law requires a finding of evil intent.

12. In Hamlet, the King realizes that repentance is futile when the act of asking

forgiveness is not accompanied by the intent to reform himself: “My words fly up, my

thoughts remain below/ Words without thoughts never to heaven go.”  The King

recognizes that his actions do not bear full weight without the ballast of his intentions.

Hamlet I.v.34-90

13. From the broader interpretive perspective of the plays as a whole, it is also clear that

the intent behind an action weighs very strongly on the manner in which we judge the

action. For example, in Hamlet, the King is reprehensible largely because we are party to

his motivations for murdering his brother. On the other hand, when Hamlet strikes at the

curtain with the intention of killing the king and accidentally kills Polonius instead, we

do not hold him ultimately responsible for Polonius’ murder.
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Hamlet I.v.34-90
Hamlet III.iv.26-38

14. The defendant did not intend to assault or cause harm to the complainant. Rather, his

only intention was to regain control of his ship and to prevent the complainant from

placing the ship and its passengers in any further jeopardy. For this reason he did not

have the intentionality required for a finding of guilt under Shakespearean law.

B) SHAKESPEARE APPROVES THE USE OF FORCE IN SOME SITUATIONS.

1. Shakespeare authorizes the application of force if it is motivated by the intent to
benefit the community-at-large.

15. In his dissenting opinion in Pears, Britten, & Ors, Yachnin J.A. highlights the

essential importance of community within the Shakespearean universe.  Community

provides the structure through which societies cohere and develop and the institution

which provides an arena for individuals to develop and explore normative values.

Attorney General of Canada v. Pete Pears & Ben Britton and Ors. [2003] 2. C of Sh 1

16. In Measure for Measure, Duke Vincentio knowingly wields Angelo to stabilize a

community when its unruliness has reached a point of crisis.  The Duke is aware that

Angelo may tyrannically preside over his kingdom yet he plans to keep watch in order

that he might step in if Angelo abuses his power. Ultimately, the Duke’s desire to educate

his subjects and promote the well-being of his subjects through Angelo’s influence

justifies the chaos and strife that ensues.

Measure for Measure, I.ii.19-41
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17. In the present case, circumstances called for a similar perspective. The complainant

seized control of the defendant’s ship, placing both the ship and its passengers in danger.

The ship and its occupants comprise a micro-community that operates smoothly under the

protection of its hierarchy, requiring leadership and servility to work properly.  It fell to

the defendant, who occupies the role of leader in this hierarchy, to attempt to protect the

best interests of all involved by acting to regain control of the vessel.  It was to this end

that he struck the applicant and, for this reason, his actions are authorized by law.

2. Shakespeare authorizes the use of force when authority figures discipline those
under their command.

18. As Justice Yachnin explains in his judgment in Heinrich, in Shakespeare’s universe

“the integrity of the…system…[depends] on the obedience of subjects to their rulers.”

This is true even where the ruler’s edicts are clearly unreasonable.  For example, while

Kent, and even Regan and Goneril understand the unfairness of Cordelia’s exile, she is

still required to depart from Britain. Much the same, because Kent disapproves of Lear’s

treatment of Cordelia and behaves insubordinately by voicing his opinions, Lear also

banishes him from the kingdom. While the unfairness of this action is readily obvious,

the King again exercises his right to discipline and punish his subjects.

King Lear I.i.108-119

19. In this paradigm, disobedience of those under the command of those in authority will

only be tolerated were it results “from a personal devotion to the well-being of their

political masters.” It is for these reasons that Kent and Cordelia return eventually return
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from exile; however, even in those situations, there is no question that the King was

entitled to take action against them for being insubordinate.

In re Attorney General for Canada; ex parte Heinrich [2003] 1 C. of Sh. 1

 20. In the circumstances of this case, the same principle holds. As the owner of the Bard

de la Mer, the defendant has the command of the vessel and any persons aboard her.

When the complainant boarded the ship, she consented to obey its captain and to respect

his authority. When she attempted to take control of the ship, her motivation for

disobeying the defendant’s command was based in self preservation. For these reasons,

the defendant’s use of force was justified.

C) SHAKESPEARE DEMANDS A COMPLEX UNDERSTANDING OF ACTORS
AND ACTIONS WITHIN A LARGER NARRATIVE

21. As Professor Desmond Manderson asserts, we must attend not only to Shakespeare’s

intentions in developing Shakespearean law but also to the likely responses of the

interpretive community. The community will not subscribe to a system of law whose

rigidity rejects fair and specific application to its subjects. If the response and willingness

of the community to follow our system of law must bear on how we develop this system,

we must institute fair, compassionate, and functional principles. Furthermore, we are

required to administer laws that promote the greater good of the community without

unfairly relegating blame to characters whose circumstances require further

consideration. Aristotle defines equity as “a correction of the law where it is defective
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owing to its universality.” As this is the notion of equity that Shakespeare would hold, the

law must take into consideration the special circumstances surrounding every action.

Desmond Manderson, In the tout court of Shakespeare: Interdisciplinary Pedagogy in Law
Dickinson, John W., “Renaissance Equity and ‘Measure for Measure.”

1. According to Shakespeare, a person whose faculties have been compromised must
not bear full responsibility for his or her action.

22. Like all tragedies, Hamlet deals with responsibility and particularly with

responsibility in the face of difficult, sometimes impossible situations. Throughout the

play, Shakespeare posits various possibilities for the allocation of blame; however, he is

quite clear that when a person’s faculties are compromised, he will not be held to account

for his actions:

Wasn’t Hamlet wronged Laertes? Never Hamlet.

 If Hamlet be from himself ta’en away,

An when he’s not himself does wrong Laertes,

Then Hamlet does it not, Hamlet denies it.

Who does it them? His madness…

Let my disclaiming from a purposed evil

Free me

While the passage above speaks to situations where insanity has affected an individual’s

judgment, Shakespeare suggests that the same defense would be available where a person

was overwhelmed by passion. Hamlet tells his mother that he could proclaim “…no

shame/ When the compulsive ardour gives the charge.  In his concurring judgment in

Heinrich, Yachnin J.A. upheld this principle, stating that actions committed under
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“complex and stressful conditions” are not judged in the same manner as actions

committed under normal circumstances.

Hamlet V.ii.222-226, Hamlet III.iv.75,
In re Attorney General for Canada; ex parte Heinrich [2003] 1 C. of Sh. 1

23. In this case, Gabriel Peterson’s faculties were clearly compromised by the alcohol

that he had consumed in the company of the complainant. As a result of his inebriated

state, his judgment was clouded and his response to the dangerous and stressful situation

created by the complainant was not the calm and well-calibrated act of authority that it

might have been. As we have seen, his intentions in striking were clearly reasonable. His

inebriated state accounts for the unfortunate nature of the steps he took in disciplining the

complainant. If the court seriously attends to the complexity of the circumstances

surrounding the charges against Gabriel, it cannot find him guilty of assault.

2. Shakespeare authorizes self defence.

24. The fate reserved for Guildenstern and Rosencrantz illustrates this point. Hamlet

justifies the death sentence that he imposes on his childhood friends: They are not near

my conscience; their defeat /Does by their own insinuation grow. Hamlet’s friends, from

his perspective, are a threat. Casting them in the role of aggressor, Shakespeare

authorizes their doom.

Hamlet V.ii.58-59

25. In King Lear, Cornwall’s servant attempts to save his master’s life. Though the

servant’s action ends in tragedy and both he and Cornwall die as a result of the encounter,

the servant becomes one of the play’s heroes.
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King Lear IV.i.73-85

26. In this case, the complainant placed the life of the defendant in jeopardy by

attempting to take control of the boat. In striking the complainant, the defendant acted in

self preservation and as a result should be acquitted of assault under Shakespearean law.

D) SHAKESPEARE CASTS SELF-SACRIFICE AS AN ESSENTIAL
STABILIZING FORCE ON WHICH COMMUNITIES DEPEND FOR
PRESERVATION.

27. Measure for Measure depicts a community in need of reform which is characterized

by the deterioration of justice and of its moral foundations. In the Vienna of this play

social interactions hinge on bargains and exchanges and characters demand consideration

for everything that is asked of them. The collective refusal of the citizens to undertake

selfless acts is symptomatic of the absence of any sense of moral imperative. It is the

final scene, and Isabelle’s undertaking to forgo her right to revenge herself and her

brother in order to advocate on Angelo’s behalf, that resolves the play with the rebirth of

self-sacrifice and consequently the resurrection of stabilizing moral foundations for

Viennese society.

Measure for Measure II.ii.163-164

28. In King Lear, self-sacrifice plays an equally constitutive role. As the tragedy in that

play unfolds, the underpinnings of society begin to unravel in earnest: sisters murder

sisters, rulers are falling. It is Cordelia’s self-sacrifice in returning to England despite the

clear dangers posed by her sisters that ultimately redeems her father and returns him to

humanity.  In a broader sense, her selfless act paves the way for the characters who

remain to go on and rebuild.
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King Lear IV.vii.52-85

E) SELF SACRIFICE CAN LEGITIMATELY BE REQUIRED OF CERTAIN
INDIVIDUALS WHERE A MORAL RESPONSIBILITY TO ACT EXISTS.

29. While society relies on its members to sometimes makes self-sacrificing choices,

Shakespearean principle, which accounts for the complexity of human nature and the

importance of individual identity, does not insist on “irreducible responsibility of the one

for all.” Not all characters in Shakespearean plays are required to sacrifice their own

interests for others. Indeed, completely self seeking behaviour is often tolerated and even

rewarded. The best examples of this are rogue figures such as Autolycus in The Winter’s

Tale who despite his machinations and constant scheming is forgiven by the good natured

Shepherd and his son and reintroduced at court.

Attorney General of Canada v. Pete Pears & Ben Britton and Ors. [2003] 2. C of Sh 1,
The Winter’s Tale V,ii,158-185

30. Justice Yachnin, identifies “interconnectedness and numinousness” as essential

characteristics of all legitimizing institutions in Shakespeare. These properties also

identify situations where individuals may legally be compelled to act in the interests of

their neighbours to their own detriment. While interconnectedness refers to the

responsibilities that arise from the relationships that individuals form with other members

of the community, numinousness can be understood to describe situations in which

ethical imperatives create positive obligations to act. Both of these principles reflect the

reality that the legitimacy of law rests on the extent to which the citizens which it governs

feel that it reflects their actual moral beliefs.

Attorney General of Canada v. Pete Pears & Ben Britton and Ors. [2003] 2. C of Sh 1
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1. In Shakespearean law, friendship requires of its subjects a positive obligation to act.

31. In Hamlet, the young prince is oppressed by the constant threat, real or imagined, of

betrayal. As a result, he is obsessed with oaths and with loyalty and is concerned with

obtaining the best guarantee of allegiance available.  Aware of the power of friendship,

he insists that Horatio call him friend and not master. More importantly, having sworn the

witnesses to his encounter with the ghost to secrecy, Hamlet takes an oath:

So, gentlemen,
With all my love I do commend me to you,

And what so poor a man as Hamlet is

May do t’express his love and friending to you,
God willing, shall not lack.

There can be no doubt the language of friendship in Shakespeare denotes and pledge to

take positive action.

Hamlet I.ii.163-164, I.v.182-186

32. Hamlet deals harshly with those who transgress the bonds of friendship and his

exchanges with Rosencrantz and Guildenstern assume that a deep and serious obligation

is owed him. He makes claims on them “by the rights of our friendship” though it is clear

that they have determined to be motivated by loyalty to the Crown. Their ultimate act of

disloyalty to their childhood friend Hamlet is punished by death. Hamlet justifies this

seemingly ruthless execution on the grounds that in betraying him they have brought on

their own condemnation.

Hamlet II.ii.280, V.ii.57-59

33. In this case, we are dealing with two women who were, above all, friends. In her hour

of need, the complainant, Jean du Parcq signaled frantically to her friend on shore

expecting, as was her right, that this person would come to her aid. When she took no
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action whatsoever, Chris Vidaloca chose not to meet the obligations which she owed her

friend.  Like Guildenstern and Rosencrantz, Chris Vidaloca must bear the consequences

of this choice.

2. In Shakespearean law, knowledge empowers individuals but also places them under
a moral obligation to act on that knowledge.
34. The existence of knowledge creates the possibility of choice. In Shakespeare’s plays,

the ability to choose places individuals in the powerful position of being able to direct the

course of action. With this power comes responsibility. In The Winter’s Tale, Leontes

makes Claudio party to his jealous suspicions and to his murderous intent. Claudio

decides not to become the instrument of the King’s revenge and chooses instead to warn

Polixenes of the impending danger. Polixenes makes the responsibility that comes with

knowledge clear:

…do you know and dare not?/…/

For to yourself, what you do know, you must

And cannot say you dare not

This passage suggests that once knowledge is acquired, there can be no retreat from

responsibility for the decision to act on it or not. The holder of knowledge must not only

determine where the moral imperative lies but must be held personally accountable where

he fails to act in accordance with it.

The Winter’s Tale I.ii.375-380

35. Where individuals refuse to act on what they know, or are willfully blind to the

potential consequences of a failure to act on that knowledge, terrible consequences

invariably ensue. Having informed against his own father, Edmund is aware of what will

befall Gloucester on his return to the castle; however, rather than acting to save his father,
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he “quit the house on purpose that their punishment/ might have the freer course.” This

willful omission seals Edmund’s fate because the betrayal in unforgivable and is a

transgression which requires Edgar to take action against him.

King Lear IV.iii.92-93

36. In the circumstances of the case at hand, Chris Vidaloca saw the accident transpire

and saw the bloom of blood surrounding her friend.  She had full knowledge of the

complainant’s distress. She chose not to act on that knowledge and as a result must take

responsibility for the consequences.

F) THE CIRCUMSTANCES OF THIS CASE PROVIDE NO DEFENCE TO A
FAILURE TO DISCHARGE A RESPONSIBILITY TO BRING AID.

1. The dangers presented by the natural world do not release citizens from their
obligations towards each other.

37. The forces of nature often deal with humanity in brutal ways; however, far from

releasing individuals from their responsibilities to help each other, the sometimes

impossible challenges presented by the natural world are a source of obligation as well as

a catalyst for community building.

38. Shakespeare consistently demands that individuals pit themselves against the

unforgiving elements to discharge of obligations that arise as a result of their

relationships.

39. In King Lear, a tempest rages in night and a gulf between those who brave the storm

to bring aid to the beleaguered king and those who remain inside widens. Regan and
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Goneril cast their father out into the storm. Gloucester and Kent follow him into the

driving rain.

King Lear III.i.44-50

40. In The Winter’s Tale, the Shepherd and his son enter the scene in the midst of a

number of violent attacks on humans by the forces of nature.  A powerful storm has

wrecked a Sicilian ship just as Antigonus is being devoured by a bear. It is in these

circumstances that the Shepherd intervenes and comes to the rescue of Perdita, thereby

ensuring the future of the Sicilian royal family. In this sense, he thwarts the course of

nature and reasserts the power of the human community.  Furthermore, though almost

powerless in the face of these natural forces, the Shepherd nonetheless wishes that he had

had the opportunity to attempt to rescue the stranger, Antigonus, from the bear.

The Winter’s Tale IV.i.108

41. The fact that Jean’s distress arose at sea, an inherently dangerous and sometimes

hostile natural setting, in no way diminished Chris Vidaloca’s established obligation to

come to her aid. Indeed, the opposite is true. It was precisely because of the dangers

which Jean du Parcq faced in the ocean that she most needed assistance.

2. Shakespeare requires individuals to overcome their doubts and fears in the
discharge of the obligations which they owe to each other.

42. Hamlet is first and foremost a play about doubt. Hamlet’s confrontations with doubt

and fear drive the play. He hesitates to revenge his father’s death because uncertainty

about whether the allegations made by the ghost were true and because of fear for his

immortal soul. In the final desperate moments of the play, Hamlet overcomes these
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obstacles. This act is the catharsis that resolves the play and dissipates the tension which

had been disrupting Denmark.

Hamlet III.ii.533-591, III.i.56-90, V. ii .313-315

43. Similarly, Paulina, when she volunteers to confront the Leontes’ who is under the

influence of “dangerous, unsafe lunes,” swears to overcome her justifiable fear of the

menacing potential of the King’s irrational state.  She exposes herself to his wrath and her

resoluteness in defence of Hermione establishes her as the ethical rock of the play.

The Winter’s Tale II.ii.29, Attorney General of Canada v. Pete Pears & Ben Britton and Ors.

[2003] 2. C of Sh 1

44. In the circumstances of this case, Chris Vidaloca’s fear of sharks may have made it

more difficult for her to discharge her obligation to bring aid to the complainant;

however, Shakespeare demands that she overcome that fear. Her failure to do so is not a

mitigating factor in assigning responsibility with respect to the complainant’s injuries.

PART IV: ORDERS SOUGHT

A. A declaration upholding the decision of the trial court with respect to the criminal
charges brought against Gabriel Peterson and affirming that Gabriel Peterson is
not guilty of assaulting Jean du Parcq.

B. An order holding Chris Vidaloca jointly and severally liable for the injuries
sustained by Jean du Parcq which resulted, in part, from Chris Vidaloca’s failure
to discharge the duty which she owed to her friend.
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