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based octane enhancer for gasoline. Virginia-based Ethyl was the sole producer of 
MMT in North America; over fifty per cent of the business of its subsidiary, Ethyl 
Canada, consisted of blending U.S. imports of MMT with fuel and distributing the 
product throughout Canada. Ethyl argued that by wiping out its Canadian MMT 
business, Canada's trade restriction constituted a taking of a substantial portion of its 
investment. 

The case was never decided on the merits, as the parties concluded a settlement 
in July 1998 whereby Canada agreed to repeal its prohibition ofMMT and pay $19.3 
million as compensation for the claimant's costs and lost profits. Canada's inability 
at the time to prove the harmfulness to human health of low amounts of MMT and 
the automobile industry's failure to establish that MMT damaged vehicle on-board 
diagnostic systems surely aided Ethyl's settlement negotiations. 

In the only public statement made about the parties ' substantive arguments (their 
written submissions were not disclosed), Ethyl's counsel claimed that bringing about 
a loss in value to Ethyl Canada's manufacturing plant, a decline in future sales and 
damage to its corporate reputation " . . . [was] the same as expropriating it." 35 

However, at least one commentator has questioned both Ethyl's allegation that 
the ban damaged its reputation and the company's argument that this would 
necessarily undermine its business opportunities and thus achieve the effect of a 
taking. 36 Circumstances certainly did not evidence a taking of physical property, 
which can be decisive to the outcome of a dispute under intemationallaw,3 and it is 
debatable whether a tribunal would have found Ethyl's rights were rendered "so 
useless that they must be deemed to have been expropriated." 38 

M eta/clad v. Mexico 

In any event, there is doubt neither in law nor fact that regulatory conduct can 
sometimes constitute a compensable taking, as the Metalclad award shows. Yet 
Metalclad arguably raises more questions than it answers. The tribunal introduced its 
finding of expropriation by a well-articulated, but inconclusive truism: 

35 Testimony of Barry Appleton before the Standing Senate Committee on Energy, the 
Environment and Natural Resources ( 19 February 1997) in Ethyl, ibid. at 6. 
36 Yoshi Kodama, "Dispute Settlement Under the Draft Multilateral Agreement on 
Investment-The Quest for an Effective Dispute Settlement Mechanism and its Failure" 
( 1999) 16:3 J. lnt'l Arb. 45 at 49. 
l7 [bid. 
38 Applying the test from Starrett Housing v. [ran (1983) 4 Iran- U.S. Cl. Trib. Rep.l22, 
23 l.L.M 1090 at 1115 [Stan·err Housing]. 
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... [Article 1110] includes not only open, deliberate and acknowledged 
takings of property ... but also covert or incidental interference with the 
use of property which has the effect of depriving the owner, in whole or 
in significant part, of the use or reasonably-to-be-expected economic 
benefit of r.;operty even if not necessarily to the obvious benefit of the 
host state. 

It is to be noted that neither this pronouncement nor the remainder of the tribunal's 
reasoning elucidate in what circumstances "interference with the use of property" 
has the effect of depriving the owner of a "significant part" of the use or benefit of 
property. 

In this instance, U.S. company Metalclad had constructed a waste management 
site in Mexico, largely on the strength of assurances by the Mexican federal 
government that the company had satisfied all regulatory requirements. However, 
Metalclad was permanently precluded from operating its business when the 
responsible municipal authority denied it a construction permit, on the ground that 
the project raised "ecological concerns regarding the environmental effect and 
impact on the site and surrounding communities."40 In addition, an ecological decree 
was issued, declaring the area where Metalclad's site was located an ecological 
reserve for the preservation of indigenous cacti. 41 

The tribunal found, principally on the basis of the prior approval and 
endorsement of the project by the federal government and the absence of a timely 
substantive basis for the conduct of the municipality, the denial of the permit 
comprised a measure tantamount to expropriation, for which Mexico was ordered to 
pay US$17 million in damages. 42 The tribunal also found that the ecological decree 
constituted a form of indirect expropriation, but did not engage in a full analysis of 
the issue as it concerned that particular measure. 43 

In review proceedings instituted by Mexico before the British Columbia 
Supreme Court, the bulk of the tribunal's determinations, arising from its 
examination of the facts of the case (especially the actions and attitudes of the 
federal and local governments), were set aside. However, the award was upheld: the 
conclusion that the ecological decree effected an indirect expropriation, although 
justified by the arbitral tribunal's slenderest reasoning, was not disturbed. 44 

39 Metal clad, supra note 31 at para.l 03 [emphasis added]. 
40 Ibid. at para. 92. 
41 Ibid. at para. 59. 
42 Ibid. at paras. I 04-107, 131. 
43 Ibid. at paras. 110-111. 
44 Metalclad BCSC, supra note 31 at paras. 77-105. The British Columbia Supreme 
Court had jurisdiction given that the seat of the arbitral tribunal was Vancouver, British 
Columbia. 
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It will be recalled that, as Azinian illustrated, not every instance of governmental 
interference with a foreign investment can be characterized as a compensable taking. 
The same cautionary theme emerges in other international investment disputes. For 
instance, the lran-U.S. Claims Tribunal in Starrett Housing declared: 

... investors ... have to assume a risk that the country might experience 
strikes, lock-outs, disturbances, changes of the economic and political 
system and even revolution. That any of these risks materialized does 
not necessarily mean that property rights affected by such events can be 
deemed to have been taken. A revolution as such does not entitle 
investors to compensation under international law. 45 

This strong statement raises the question: if an event as radical as a revolution is an 
insufficient basis to claim compensation for expropriation, can an action as routine as 
a validly adopted regulatory measure ever suffice? 

46 S.D. Myers 

Some tribunals have been reluctant to find that valid regulation amounts to 
expropriation. For example, while the S.D. Myers tribunal ruled that the Canadian 
bar on exports of hazardous waste at issue was not an environmental measure, as 
Canada claimed, but a thinly-disguised trade measure, it nonetheless declined to find 
an article Ill 0( 1) breach. The tribunal noted, contrary to the statement in Metal clad 
quoted above, that expropriation is normally a taking of property (which may include 
a right to engage in certain activities, such as exporting) "with a view to transferring 
the ownership to another person,'' an intent the tribunal did not find in the 
circumstances of the S.D. Myers case. 47 

Significantly, the tribunal affirmed that article 1110 does not expand the 
internationally-accepted liability of states to compensate foreign investors for 
regulatory takings. In its view, regulatory conduct is "unlikely" to form the basis of a 
successful expropriation claim. For emphasis, Dr. Schwartz, in his separate opinion, 
added that article 1110 is not "a generous invitation for tribunals to impose liability 
on governments that are engaged in the course of protecting health, safety, the 
environment and other public welfare concerns."48 The decision thus illustrates that 
even unfair and discriminatory regulation alone may be insufficient to ground a 

45 Supra note 38 at 1117. 
46 S.D. Myers, supra note 28. 
47 Ibid. at paras. 280, 287. 
48 Ibid. at para. 214, Dr. Schwartz, separate opinion, concurring except with respect to 
performance requirements. 
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finding of expropriation. As stated in Metalclad, a substantial or significant 
interference with the investor's property is necessary. 49 This requirement is well 
established in international law. For example, in Nazari v. Iran, the Iran- U.S. Claims 
Tribunal stated that deprivation of an interest due to de facto or other interference 
must be of sufficient magnitude to amount to expropriation. 50 

Pope & Talbot 

In Pope & Talbot, which concerned Canadian state actions allegedly denying the 
investor's right to export softwood lumber, this theme is evident as well. On the one 
hand, the tribunal wrote: 

Regulations can indeed be characterized in a way that would constitute 
creeping expropriation .... 

Indeed, much creeping expropriation could be conducted by regulation, 
and a blanket exception for regulatory measures would create a gaping 
loophole in international protection against expropriation. 51 

On the other hand, the tribunal ultimately decided that Canada's export control 
regime did not result in a compensable expropriation. 52 

Expropriation was interpreted to include both direct and indirect takings and the 
tribunal had no qualms recognizing the possibility of "creeping expropriation". But 
like the S.D. Myers tribunal, it emphatically rejected the suggestion that the article 
Ill 0( I) phrase "measures tantamount to expropriation" indicates an expansion of 
the concept of expropriation prevailing under customary international law. Rather, 
"tantamount to expropriation" means "equivalent to expropriation", hence does not 
extend the international protection's scope beyond direct and indirect takings. The 
tribunal further stated: 

[In determining] . . . whether a particular interference with business 
activities amounts to an expropriation, the test is whether that 
interference is sufficiently restrictive to support a conclusion that the 
property has been "taken" from the owner. 53 

49 Ibid. at paras. 282-284. 
50 (1 994), Case No. 221 (559-221-1) (Jran- U.S. CL Trib.) at paras. Ill-! 13 [emphasis 
added]. In addition to meeting this threshold, the claimant must also prove having an 
ownership interest or other property rights in the property and rights at issue (at para. 
109). 
51 Pope & Talbot, supra note 28 at para. 99. 
52 Ibid. at para. I 02. 
53 Ibid. at para. lOO [emphasis added]. 
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In the present case, not only had Pope & Tal bot not been deprived of "full ownership 
and control of its investment," as it had argued, but the impugned regulation did not 
even result in a substantial deprivation of its rights, as illustrated by the fact that the 
investor continued to export and earn profit and remained in day-to-day control of 
the investment. 54 

Loewen Group v. United States55 

The issue of the scope of the NAFT A protection against expropriation arose 
again in a US$725 million claim submitted to arbitration in 1998 by the Canadian 
ftmeral service The Loewen Group. The investor claimed that a Mississippi jury 
award against it in a civil case, in the amount of US$500 million, including US$74 
million in moral damages and US$400 million in punitive damages, combined with 
the requirement under Mississippi law that it post a US$625 million bond within 
seven days of the verdict in order to appeal it constitutes a measure "tantamount to 

. . "56 expropnahon . 

Relying inter alia on Azinian. the United States asserted that a jury verdict can 
amount to an expropriation only if, unlike in the present case, it constitutes a denial 
of justice. The United States further made the usual argument (in the circumstances) 
that the expression "tantamount to expropriation" indeed extends the protection 
beyond that available under customary international law. 57 

54 The claimant had argued that the Canadian lumber export control regime had 
"deprived the [i]nvestment of its ordinary ability to alienate its product to its traditional 
and natural market," and that by reducing the claimant' s quota of lumber that could be 
exported to the United States without paying a fee, Canada violated art. Ill 0 (Pope & 
Talbot, supra note 28 (Statement of Claim at para. 93)) . 
55 (2003 ), 7 ICSID Rep. 421. (NAFT A Ch. 11 Arbitration under International Centre for 
Settlement of Investment Disputes Additional Facility Rules), (Arbitrators: Anthony 
Mason, L. Yves Fortier, Abner J. Mikva), online: U.S. Department of State 
<http:/ /www.state.gov>. 
56 Ibid. ( Notice of Arbitration). Loewen argued that judicial actions are subject to c. 11 
and can constitute expropriation because they emanate from an organ of the state. 
Furthermore, Loewen contended that a local court's non-observance of international law 
may give rise to international liability even if the court applied a domestic law consistent 
with international law. In Azinian (supra note 32), the claimant did not specifically allege 
this, but rather contended that a municipality's annulment of a concession contract 
violated the NAFT A notwithstanding that three levels of Mexican courts had found that 
the cancellation was valid. 
57 Ibid. (Counter-Memorial of the United States at 182-183 ). Interestingly, the United 
States relied on a supposed agreement of the three NAFT A parties that "tantamount to 
expropriation" does not expand the protection of art. 11 10(1) beyond customary 
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Jurists interested m investment treaty disputes keenly await the forthcoming 
award on the merits. 

Marvin Feldman v. United Mexican States58 

Most recently, the tribunal in Feldman declined to fmd an article 1110(1) 
violation in a dispute concerning the application of Mexican tax laws to the export of 
tobacco products by a company organized under the laws of Mexico and owned and 
controlled by Marvin Feldman, a U.S. citizen. Mr. Feldman claimed that Mexico's 
refusal to rebate excise taxes applied to cigarettes exported by his company, and 
Mexico's continuing refusal to recognize his right to such a rebate regarding 
prospective cigarette exports, constituted a breach of Mexico's chapter eleven 
obligations. In rejecting Mr. Feldman's claims, the tribunal summarized its rationale 
as follows: 

(I) As Azinian suggests, not every business problem experienced by a 
foreign investor is an expropriation under Article 11 I 0; (2) NAFT A 
and principles of customary international law do not require a state to 
permit "gray market" exports of cigarettes [the business in which the 
investor was engaged in Mexico]; (3) at no relevant time has the ... law, 
as written, afforded Mexican cigarette resellers such as [the investor's 
Mexican company] a "right" to export cigarettes ... and (4) the 
Claimant's "investment," . . . as far as this Tribunal can determine, 
remains under the complete control of the Claimant, in business with 
the apparent right to engage in the exportation of alcoholic beverages ... 
and other Mexican products ... 59 

The tribunal's conclusion conveys the delicate, fact-specific and elusive 
approach typical of the case law: "While none of these factors alone is necessarily 

international law and argues that under the Vienna Convention on the Law of Treaties (23 
May 1969), 1155 U.N.T.S. 331, 8 I.L.M. 679, art. 31 (entered into force 27 January 
1980) this agreement must be taken into account as a subsequent practice. The agreement 
to which it refers is expressed in: Metalclad BCSC, supra note 31 (Article 1128 
Submission of the United States at paras. 10-12), online: U.S. Department of State 
<http://www.state.gov>; Pope & Talbot. supra note 28 (Counter-Memorial of Canada at 
paras. 183-189); M eta/clad BCSC, supra note 31 (Amended Petition of Mexico). 
58 (2002), 18 ICSID Rev. 488 (NAFTA Ch. 11 Arbitration under International Centre for 
Settlement of Investment Disputes Additional Facility Rules), (Arbitrators: Prof. 
Konstantinos D. Kerameus, Prof. David A. Gantz, Jorge Covarrubias Bravo), online: 
U.S. Department of State <http://www.state.gov> [Feldman ]. 
59 Ibid. at para. Ill [emphasis added]. 
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conclusive, in the Tribunal's view taken together they tip the 
expropriation/regulation balance away from a finding of expropriation."60 

IV. U.S. & Canadian Domestic Jurisprudence on Regulatory Takings & 
Expropriation 

Although the relevant body of law in interpreting article 111 0(1) is international 
law (including relevant case law) and not the national law of the party states, 61 it 
remains the case that disputants, arbitrators and commentators nevertheless look to 
domestic law both generally, for guidance with respect to the nature and scope of the 
protection against expropriation, and specifically, in assessing whether the 
expression "tantamount to expropriation" broadens the international protection 

. . . 62 
agamst expropnatwn. 

US. Jurisprudence 

The meaning of "expropriation" in U.S. domestic law is deeply influenced by the 
"regulatory takings" doctrine under which, in some circumstances, changes in 
general laws and regulations affecting the value of property are considered 
compensable expropriation, even if title to property is not in fact taken. But U.S. 
jurisprudence has periodically wavered. 

In the early twentieth century, courts created a wave of jurisprudence in which 
constitutionally-enshrined property tights were used to crush an expansive range of 
regulatory action; at the time, "virtually any change in the law or its application that 
altered property values of intangible properties (including expected earning streams) 
could be construed as a taking of property."63 In 1922, the U.S. Supreme Court 
("Supreme Court") in Pennsy lvania Coal Co. v. Mahon thus recognized that a 
regulatory action that does not encroach or occupy property may nevertheless 
constitute a taking if the effect on the property is sufficient. 6 

The New Deal era ushered in a new approach to the issue. Although at first the 
Supreme Court refused to sustain much of the economic and welfare legislation of 

60 Ibid. 
61 NAFT A, supra note 11 , art.ll3l. 
62 Chtis Tollefson, "Games Without Frontiers: Investor Claims and Citizen Submissions 
Under the NAFTA Regime" (2002) 27 Yale J. lnt'l L. 141 at 159-160 [r ollefson]. 
63 Edward Graham, "Regulatory Takings, Supernational Treatment, and the Multilateral 
Agreement on Investment: Issues Raised by Nongovemmental Organizations" ( 1998) 31 
Comell Int'l L.J. 599 at 604. 
64 260 U.S. 393 at 413 , 43 S.Ct.l58 (1922). 
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the early thirties, on the basis that it violated substantive due process rights, its 
attitude slowly changed. One example is United States v. Carotene Products : the 
Court upheld a prohibition on interstate shipment of "filled" milk, stating that 
"where a legislative judgment is in question, [the inquiry] must be restricted to the 
issue whether any state of facts either known or which could reasonably be assumed 
affords support for it." 65 

The Supreme Court was less deferential in 1978, fmding in Penn Central 
Transportation Co. v. City of New York that the pre-existing framework of New 
York City's zoning regulations effectively precluded residents from holding a 
reasonable expectation of freedom from government regulation. 66 Moreover, the 
Court stated that a regulation may fall short of eliminating all economically 
beneficial use of property and still be considered a taking if its effect is sufficiently 
substantial. Relevant factors include the regulation's economic effect on the owner, 
the extent to which the regulation interferes with reasonable investment expectations, 
and the character of the government action. 67 

Although this principle has been challenged, 68 the view that partial regulatory 
takings and temporary interference with property rights can be compensable is well 
entrenched. 69 [n this respect, the Supreme Court has written: 

Tbis longstanding distinction between acquisition of property for 
public use, on the one hand, and regulations prohibiting private uses, on 
the other, makes it inappropriate to treat cases involving physical 
takings as controlling precedents for the evaluation of a claim that there 
has been a "regulatory taking" and vice versa. For the same reason that 
we do not ask whether a physical appropriation advances a substantial 
government interest or whether it deprives the owner of all 
·economically valuable use, we do not apply our precedent from the 
physical takings context to regulatory takings claims. . .. Treating 
[regulatory takings claims] all as per se takings would transform 
government regulation into a luxury few governments could afford. By 
contrast, physical appropriations are relatively rare. easily identified, 
and usually represent a greater affront to individual property rights. 70 

65 304 U.S. 144 at !54, 58 S.Ct. 778 (1 938). 
66 438 U. S. 104, 98 S.Ct. 2646 ( 1978). 
67 Ibid. at 124. 
68 See e.g. Lucas v. South Carolina Coastal Council, 505 U .S. I 003. 11 2 S.Ct. 2886 
(1992) . 
69 See e.g. Palazzolo v. Rhode Island, 533 U.S. 606 at 617, 121 S.Ct. 2448 (2001 ); 
Tahoe-Sierra Preservation Council Inc. v. Tahoe Regional Planning Agencv, 535 U.S. 
302, 122 S.Ct. 1465 (2002) [Tahoe-Sierra cited to U.S.] . 
70 Tahoe-Sierra, ibid. at 324 [references omitted] . 
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In sum, the U.S. regulatory takings law, though uneven, determines the right to 
compensation and its amount depending on the context, particularly the degree of 
interference with property rights. 

In the international investment context, it was similarly suggested that regulatory 
acts constituting compensable takings can be identified by determining how much an 
investment can diminish in value before becoming compensable. 71 In U.S. law, an 
investment still "capable of earning a reasonable return" is not compensable. 72 

Canadian Jurisprudence 

Canadian jurisprudence favours, perhaps unsurprisingly, a more expansive 
definition of regulatory power and a correspondingly qualified view of what 
constitutes an expropriation. In the Supreme Court case of Manitoba Fisheries Ltd. 
v. The Queen, it is the elimination of the plaintiff's business that warranted a 
decision of compensable expropriation, in circumstances where the government had 
granted an exclusive fishing license to a federal Crown Corporation, making 
continued operation of Manitoba Fisheries illegal. 73 The common law on 
compensation for regulatory takings was restated in A & L Investments Ltd. v. 
Ontario (Minister of Housing), where the Ontario Court of Appeal ruled that 
provincial rent control regulations did not constitute a regulatory taking, being a 
valid exercise of regulatory authority despite their severe consequences on the 
plaintiff lease management company. 74 The following passage illustrates that court's 
appreciation of the qualified nature of property rights: 

... [I]f regulatory legislation voiding but not expropriating property 
rights triggered a presumed right to compensation from the state, the 
effect would be to give property rights the equivalent of the protection 
accorded by s. 7 of the Charter despite the clear exclusion of such rights 
from the Charter of Rights and Freedoms by its drafters. In other words, 
an individual would have the right not to be deprived of his property by 
regulatory legislation except with compensation or with an explicit 
override of that right by legislative language. This would seem to do 
indirectly something the framers of the Charter declined to do. 75 

71 Francisco Vicuna, "Carlos Calvo, Honorary NAFTA Citizen" (2002) 11 N.Y.U. Envtl. 
L.J. 19 at 27. 
72 Penn Central Transportation, supra note 64 at 129. 
73 (1978), [1979] 1 R.C.S. 101, 88 D.L.R. (3d) 462. 
74 (1997), [1998] 36 O.R. (3d) 127, 152 D.L.R. (4'h) 692 [cited to O.R.]. 
75 Ibid. at 135. 
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V. Application of National Law to Article 1110(1) 

For obvious reasons, claimants in chapter eleven disputes have tended to 
interpret the article 111 0( 1) protection against expropriation from the perspective of 
the relatively broad U.S. law protection of property rights. Tollefson describes three 
arguments in favour of such an approach. First, the expression "measures tantamount 
to expropriation" broadens the definition of compensable government taking. 
Second, compensation under article 111 0( 1) does not depend on whether 
government action is taken for a public purpose. Third, article 111 0( 1 ), unlike 
provisions in other international trade agreements, does not contain an exemption for 
measures necessary to protect human, animal or plant life, or for the conservation of 
natural resources. 76 

The first argument is unpersuasive in the light of chapter eleven case law: 
"tantamount to expropriation", as interpreted to date, does not broaden the 
prevailing concept of expropriation under international law, where states are liable 
only for significant regulatory takings. 77 

The second argument may be less vulnerable-the language of article 111 0( 1) 
itself envisages that a right to compensation may exist even if the government has 
taken the impugned action for a valid public purpose. 78 

As for the third argument, the absence of an explicit exemption does not signal 
an invitation for tribunals to hinder ordinary legislation and regulation aimed to 
protect health, safety, the environment and public welfare generally. 79 

Conclusion 

Tollefson forecasts that the NAFT A's Free Trade Commission ("FTC") will 
issue an inte:;pretive statement on article Ill 0( 1 ), as it has done with respect to 
article 1105. 8 He suggests that the FTC might state that investors cannot receive 
compensation for governmental non-discriminatory measures taken for a public 
purpose consistent with a legitimate objective as defined in article 915(1). 81 Canada 

76 Tollefson, supra note 62 at 160. 
77 See S.D.Mvers and Pope & Talhot, supra note 28 and accompanying text. 
78 T ollefson, supra note 62 at I 60. 
711 See supra note 48 and accompanying text. 
80 The FTC's interpretive statements are binding on tribtmals by virtue ofNAFTA, supra 
note 11, art. I 132. 
SI Tollefson, supra note 62 at 161. NAFT A ibid.. art. 915( I) defines a "legitimate 
objective" as including: 

(a) safety, 
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has advocated such an approach since the nineties. 82 I venture to say that such a 
development is most unlikely. In my view, the interpretation of article 11 10(1) will 
remain within the remit of NAFTA tribunals, with the case-by-case approach 
fostering the evolution of the law of expropriation and delineating the balance 
between investor protection and governmental regulatory power on each set of 
distinct facts . This evolution may be neither as linear nor as logical as one might 
hope. Nor will it necessarily be rapid enough to satisfy the understandable desire for 
a framework of clear and definitive norms. But such is the development of the law 
generally, and ever more so that of international law. 

Foreign investors are certainly protected under NAFT A and BITs containing 
similar provisions. But to ascertain the scope of protection, to determine what sort of 
governmental activity is sufficiently restrictive to constitute a taking, to draw the 
line between mere regulation and compensable expropriation, can be an arduous 
task. 

To paraphrase a former partner of mine: the meaning of "expropriation" and the 
protection against expropriatory conduct afforded international investors are "clearly 
ambiguous". The law is in a state of flux. My modest purpose this evening has been 
to draw attention to that fact, and to propose that counsel and their clients take to 
heart a maxim that reverberates throughout the cases: caveat investor! 

(b) protection of human, animal or plant life or health, the environment 
or consumers including matters relating to quality and identifiability of 
goods or services, and 
(c) sustainable development, considering, among other things, where 
appropriate, fundamental climatic or other geographical factors, 
technological or inrrastructural factors, or scientific justification but 
does not include the protection of domestic production. 

82 Tollefson,ibid. at 161-162. 




