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Reutemann, Jacques Lafitte, Michele Alboreto, Nigel Mansell, and many more.)
Unsurprisingly, the French judges decreed that the penalty for going to court was
unenforceable. That was all well and good for our case. But ours was an
extraordinary situation, with almost every athlete in the sport involved. How many
claimants lacking that strength in numbers had been frustrated, for how many years,
by the fear of a lifetime ban? Even a ban ultimately declared ineffective might have
irretrievably disrupted a career while the lawsuit ran its course.

So do not think for a moment that I cannot relate to Kronstein’s complaint about
abusive associations. But I differ, radically, with his apparent belief that arbitration
in the hands of associations is inevitably crooked, and cannot be controlled. I am
disappointed that critics of arbitration, as they appear through the generations, ignore
the history of law and the wealth of evidence of the persistent impulse to resolve
disputes outside the processes of warlords and bureaucrats. Max Weber, after all,
expressed the view that arbitration was at the origin of all legal proceedings. This
postulate may go too far, and is indeed controversial among historians, but no one
can deny the vast role played in medieval times by the original Roman arbitrium ex
compromisso (private arbitration), as it was institutionalized, a counterweight to the
law of potentates, and a reliable mechanism for the enforcement of rights and
obligations within the trades and nascent bourgeoisie. For Kronstein to treat the
Liverpudlian cotton merchants as the inventors of a racket was plainly grotesque.

Kronstein at last pointed his finger at a third category of miscreants: the ICC. He
too presented Mr. Owen Young, in fact, on the very first page of his article, and
hardly in a flattering light.

Mr. Young, he noted, had been Chairman of the Board of Radio Corporation of
America (“RCA”), and it stood to reason that his recommendations to the ICC
London Congress “were influenced by his experience [on behalf of RCA] in
connection with the South American radio consortium, which proved to be the basis
of the international radio cartel.””* This ominous comment he left unexplained,
perhaps because he felt that the facts spoke for themselves when one considered the
ICC. He evoked the same passage from Mr. Young’s report I quoted earlier, but with
disparagement bordering on contempt. He figuratively leaped at the words
“arbitration outside the law,” which Mr. Young as a layman had obviously used as
shorthand to refer to what a verbose lawyer (like myself) would describe as
“arbitration based on voluntary participation and compliance without the need to
refer to formal and complex court procedures in cross-border trade.” In Kronstein’s
view, Young had somehow admitted—in a public document, mind you, continuously
disseminated over the years by the ICC—that the goal of arbitration was to flout the

“ Max Weber, Sociologie du droit, trans. by Jacques Grosclaude (Paris: Presses
Universitaires de France, 1986) at 30.
=4 Kronstein, supra note 7 at 36.
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law. At any rate, the expression “arbitration outside the law” recurs many times in
Kronstein’s piece as though it were the ICC’s admission of guilt beyond redemption.
Tuming to the [CC, Kronstein went on:

The unique feature of the Chamber is the appointment of arbitrators
by national commuttees of countries specifically designated by the
central committee. A nation such as Switzerland, for example, liberal in
its treatment of cartels, may be entrusted with the task of appointing
arbitrators. Subsequently the central committee may send these “liberal”
arbitrators to a foreign country to render their decision—even to the
domicile of the party against whom the award is to be made. The reason
for this mobility of arbitrators becomes apparent in the light of the rule
that an arbitrator 1s free to choose whether his decision is to be bound
by municipal law ...

Like the operations of exchange institutions, a loose procedure of
this kind seems only too easily to lend itself to the exercise of cartelized
power. On behalf of the commercial interest which it undertakes to
protect the central committee may at its discretion utilize the municipal
law which proves to be the most advantageous and the most
expedient.”25

As his putative proof of this last sentence, the author referred in a footnote to the
ICC’s own brochure published on the occasion of the 1921 London Congress, a
rather counterintuitive source which does not, i fact, support the author’s suggestion
of an intent to circumvent law.”®

The only mercy Kronstein showed the ICC was to suggest that in fact it would
not be able to do as much harm as it intended—because the trade associations and
cartels and their accomplices had already shown that they could subjugate the courts
and the law without the ICC!

* Ibid. at 45-46.

* Ibid. at 46, n.45. In this respect, Kronstein the militant seems to have overcome any
scruples of Kronstein the scholar. Anyone who consults the source (rather than relying
on Kronstein’s quotations) will find that the founders of ICC arbitration wished to create
something which would “reconcile™ the conceptions of “moral” and “legal” sanctions.
True, Owen Young referred to the former as a “system of arbitration outside the law,”
but it seems abusive to take this expression of a non-lawyer to describe the thrust of what
the ICC was doing, especially since Young himself urged that “a code for arbitration
within the law is equally necessary” (and moreover made perfectly clear that “outside the
law” meant no more than “a moral sanction” which did not need formal judicial
assistance, and had nothing whatsoever to do with evasion or subversion of the law)
(Young, supra note 4 at 2). See Ridgeway, supra note 6 at 320-322.
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What should be done? Kronstein asked. For one thing, he wrote, arbitration
agreements should go back to what he believed was their traditional status—
revocability. He explained that advocates of arbitration had misled the courts into
thinking that agreements to arbitrate future disputes have something to do with the
sanctity of “freedom of contract”—three words he put within quotation marks; and
that courts had been mesmerized by the “hypnotic power” of the notion of
“independent  arbitration”-—again, quotation marks around “independent

arbitration”.”” He thundered about the perils of “indiscriminate enforcement”.*®

We must restore arbitration within rather than outside the law, he urged; this is a
big job. Temporarily, lawmakers should establish an absolute right to appeal to
courts from all arbitration cases “provided the public interest is affected.”*’
Corporate parties should be required to obtain a prior license from U.S. courts before
participating in cross-border arbitration. Arbitration abroad should not be binding if
it does not comply with U.S. law or if one of the parties does not appear. And
arbitrators should never be allowed to decide on the validity of a contract; the
separability notion was to be rejected out of hand. And, let us not forget, government
agencies should be “immune” from arbitration, even if they had the bad idea of
agreeing to it

Since I am speaking here in Canada, the abode of the high priests of
transparency in international arbitration, I should add that Kronstein also proposed
that the files in arbitral proceedings be made available to government officials and
free access to all hearings be given them.”’ '

[-introduced Kronstein as a law professor at Georgetown Law School, but did I
mention that he was also, at the time he wrote this article, a staff lawyer at the U.S.
Department of Justice? Well, he was; naturally his first footnote revealed that the
opinions expressed in his article were not “necessarily” those of the department.

It is now time to leave Kronstein. Let me only explain that I dwelled so long on
his article because his arguments are still alive, and because his denunciation of
arbitration, dogmatic though it may be from be%inning to end, is a sustamned and
documented criticism, by a well-known scholar,” in a reputed publication, which

7 Kronstein, ibid. at 61-62.

* Ihid. at 47.

* Ibid. at 68.

* Ibid.

> Ibid.

2 Kronstein was to become the first director of the Georgetown International Law
Institute in 1955. For a recent empirical study of some of Kronstein’s arguments see
Christopher Drahozal, “Is Arbitration Lawless?” (2007) 40 Loy. L.A.L. Rev. 187.
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not only deserves consideration, but demands consideration if arbitration ts not to
fall into disrepute.

In retrospect, we can see that Kronstein’s fulminations were not persuasive. Not
only were his proposals left to wither on the vine, but the tendencies he excoriated
maintained their momentum. Broadly speaking, they have moved so much further in
the direction of party autonomy (all over the world, notably with the impetus of the
UNCITRAL Model Law on International Commercial Arbitration33) that students
today may have difficulty imagining that anyone in 1944 would already have
observed something called “independent arbitration”. Students today may well
conceive that arbitration has only become unbound since the 1970s. And they are
taught arbitration is a good and useful thing.

V. In Defence of Arbitration

Conceptually speaking, Kronstein was wrong in two ways. First, he failed to
perceive that the law could embrace arbitration and yet protect the public interest.
Arbitration is not an instrument in the struggle against law, but a tool in the
development of its delivery system in response to globalization. Hundreds of
lectures, thousands of learned disquisitions by judges and scholars have since made
us see how public policy can accommodate arbitration, all the while limiting the

excesses of those who would be tempted to manipulate the “arbitral device”.**

Second, Kronstein saw only the evil mtent behind deviant behaviour, and
therefore ignored the possibility that we all perceive, namely the positive
contribution of arbitration to the rule of law in ways indispensable to exchanges that
benefit the mternational community. )

And yes, international arbitration is not arbitration. Kronstein did not see this.
He concluded that

... {[d]ivorced from an ideal of social justice and designed to avoid the
law, modern arbitration would seem to rest basically upon Kelsen’s
theory of law ... persons in a position to exert political or legislative
power would seem to be justified in creating the kind of law most suited
to their needs ... [a] neutered instrument of groups in a position to

¥ UNCITRALOR, 18th Sess., Annex I, UN Doc. A/40/17 (1985) as am. by
UNCITRALOR, 39th Sess., Annex I, UN Doc. A/61/33 (2006), online: UNCITRAL
<http://www.uncitral.org> [UNCITRAL Model Law].

* See e.g. the John E.C. Brierley Memorial Lecture given at this very podium 30 March
2005: Andreas Lowenfeld, “Public Policy and Private Arbitrators: Who Elected Us and
What Are We Supposed to Do?”. online: (2006) 3 T.D.M. 44.
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exercise power ... colorless and without aim ... a ready tool of those
who would make use of it.**

Thus, Kronstein did not see our noble sea elephant. For him there was only one
kind of arbitration: bad arbitration.

One may doubt the need for arbitration, or indeed its value, if one lives in a
country where the courts give justice quickly and surely at no cost to those whose
rights have been violated. But in the international system, such courts, good or bad,
simply do not exist. It would be a grave error, for those who would curtail arbitration
because they believe that in their national systems the public interest is better served
by giving a greater and irreducible role to courts, not to see that international
arbitration is something quite different. Trimming the sails of international
arbitration does not favour another mode of transport; it is the only one we have.
Allow me to repeat that a world commercial court is unlikely to emerge in our
lifetimes.

We are surely on solid ground when we stake out the claim for the specific
advantages of international arbitration. Consider the stated purposes of the incredibly
successful New York Convention, which is after all a treaty conceived and promoted
under the aegis of the UN.*® Consider the UN General Assembly’s recommendation
of the widely used UNCITRAL Arbitration Rules (1976), stressing the international
community’s interest in ensuring the development of the arbitral device.’” Consider
the UNCITRAL Secretary’s explanation, in 1984, of the objectives of the
UNCITRAL Model Law, which has since had enormous influence while containing
everything Kronstein wanted to proscribe, and much more he did not even
imagine.3 Consider finally Kofi Annan’s speech, in 1998, on the occasion of the
40th anniversary of the New York Convention, in which he congratulated the
international community on the propagation of that treat?/, and on its impact in
contributing to the increased security of economic relations.” ?

[ have long lived in France, where arbitration and international arbitration are
treated in separate laws.* The differences between the two are substantial. For

# Kronstein, supra note 7 at 67-68.

% Supra note 8.

7 Arbitration Rules of the UNCITRAL, GA Res. 31/98, UN GAOR, 31* Sess., Supp. No.
39, UN Doc. A/31(1976) 182.

 See online: UNCITRAL <http://www.uncitral.org>.

* Kofi Annan, “The 1958 New York Convention as a Model for Subsequent Legislative
Texts on Arbitration” (1999) 15 Arb. Int’l 319.

Y Décret n°80-354 du 14 mai 1980, 1.0., 1980, 1238-40 (introducing general arbitration
provisions into the Code of Civil Procedure); Décret n® 81-500 du 12 mai 1981, 1.0., 14
May 1981, 1398-1406 (international arbitration provisions). '
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example, it has long been established that national agreements to arbitrate future
disputes are valid only if both parties are merchants. And even when they are, an
appeal lies to the courts if either side rejects the award, unless there is an explicit
agreement to the contrary. In international arbitration, by contrast, there is no
requirement of merchant status to validate arbitration clauses: even employment
agreements may be subject to international arbitration if they are international in
nature. And for international arbitration the rule about appeals is radically different:
in fact, there is no such thing as an appeal. Parties cannot even “opt in” for appeals,
whether on fact or law.

And here comes into play another factor, let us call it sociological, which merits
careful observation. In France, people not involved in international trade harbour
considerable doubts about arbitration.” Lawyers involved predominantly in
domestic matters often have a rather cynical view of it. So do business people
engaged in specific industries or trades that have set up sectorial arbitration
institutions. The relevant community is often too small to avoid suspicions of
partisanship, influence-peddling, and excessive deference to dubious usages—all the
things, if you will, that Kronstein worried about. Yet international arbitration, as 1
have observed in my three decades of acquaintance with French trade and industry,
is held in great esteem. Major French corporations may complain about the costs and
delays of international arbitration, but they do not perceive in it a-moral hazard, and
are content to entrust major contractual relationships to the ultimate control of the
international process. (They are, by contrast, unenthusiastic about litigating in other
national courts in Europe; they seem to see through the myth of European judicial
integration.) Legislators, judges and scholars follow suit, and have tolerated, then
acknowledged, and ultimately supported, a system of international arbitration that is
a world apart from domestic processes.

The legal regimes of other important jurisdictions-—most notably Switzerland,
but also, for example, England and Sweden—have also developed features that result
in significant differences between arbitration and international arbitration. Above all,

*I'In 1843, the renowned jurist Reymond-Théodore Troplong, then a conseiller at the
Cour de cassation, nine years before his elevation to its presidency, wrote in his treatise
Commentaire du contrat social civile et commercial (Bruxelles: Meline, Cans et Co.,
1843) at 91, n° 520:

... I'arbitrage est une maniere de juger si défectueuse, si dépourvue de
garanties ... Quant a moi. qui ai été arbitre quelquefois, je déclare, par
experience, que, dans un proces de quelque gravité, je ne conseillerais a
personne de se faire juger par des arbitres: un tribunal qui se croit le
droit d’étre plus équitable que les lois les plus équitables du monde, me
parait ne pouvoir s’adapter qu'a un petit nombre de questions de fait et a
des intéréts médiocres.
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the basic objective of the UNCITRAL Model Law was to provide a specific regime
for international commercial arbitration; individual legal systems were encouraged to
adopt it irrespective of the way in which they might regulate domestic arbitration.
Some countries were so enthusiastic about the UNCITRAL Model Law that they
adopted it for all types of arbitration. This is fine as long as domestic arbitration does
not develop pathologies. If it does, one may well have second thoughts about the
fused regime, since corrections of domestic phenomena may unintentionally harm
international achievements and harmonization.

Vi.Modern Threats

Today, there are ideas floating about that constitute very significant threats to
arbitration. I hope these threats can be averted, because I favour arbitration as a
matter of political policy. But if they cannot, let us at least make the challengers
realize that whatever their objections to arbitration may be, international arbitration
is something else. And the sea elephants should be preserved.

Let me give you two frightening examples.

In Europe, we are now living under the spectre of a proposal to kidnap all forms
of arbitration and subject them to the regime of the Brussels I Regulation described
above. When [ say “spectre”, I mean the fear, perhaps exaggerated, yet fuelled by
past experience, that the extension to arbitration of the Brussels [ Regulation will
allow the Italian torpedo to destroy fundamental advantages of international
arbitration. If it were indeed extended, a defendant wishing to sabotage the neutral
arbitral process would need to do no more than bring a lawsuit in a country known
for judicial torpor and infinite appellate complications. Arbitrators would have no
choice but to wait until that countrg"s highest available court finally decided that the
matter should go to them after all.*

Perhaps there are some who would like to destroy national arbitration, but they
should not be allowed to proceed without giving an account of the vast damage done
to the singular—and singularly successful—method we have for allowing
international economic relations to be pursued on the foundation of the rule of law.

** For an examination of this proposal see EC, Report on the Application of Regulation
Brussels Iin the Member States, 2007, JLS/C4/2005/03, online: European Judicial
Network in civil and commercial matters <http://ec.europa.eu/civiljustice/news/docs/
study_application_brussels_1_en.pdf>. According to a working group of the ICC’s
Arbitration Commission, this study is a “major conceptual step backward ... reflecting a
vision of arbitration in vogue in the 1920s ... ™ (unpublished report, cited in Alexis
Mourre, Les Cahiers de [ 'arbitrage, vol.2 (Paris : Gazette du Palais, 2008) 4).
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In the United States, the danger lurks in Congress under the guise of the
proposed so-called Arbitration Fairness Act of 2007, which would prohibit pre-
dispute a§reements to arbitrate with respect to employment, consumer, and franchise
disputes.* Whatever one may think of this as a matter of domestic policy—and I am
the first to admit that some businesses in the United States have abused the tool of
arbitration in the context of consumer transactions—one must view with alarm the
fact that the proposal would also exclude arbitration arising from relationships with
“unequal bargaining power”.* This subjective criterion would apparently be
available as an obstacle to international arbitration as well, with the prospect of the
endless familiar disasters of discovery, depositions, and appeals, solely to determine
whether there 1s “sufficient equality” to allow arbitration.

Kronstein’s intellectual grandchildren also seem to think that just in case
decapitation does not work, the body should also be carved up with a thousand little
scalpels. Thus, some legislators want to outlaw arbitration with respect to-—these are
only a few examples—homebuilding contracts, motor vehicle sales and leases,
livestock or poultry transactions, employment contracts involving former members
of the U.S. armed forces, and loans linked to federal tax refunds.

Once again, individual national systems may take a hostile view to arbitration on
the basis that only their public courts can be trusted. But this analysis is inapposite to
international arbitration, and moreover would dismantle the valuable international
system built around the New York Convention.

Do these legislators now disagree with the points made by the President of the
United States when he wrote to the U.S. Senate on April 24, 1968, transmitting the
New York Convention and recommending accession to it? Or have they simply
forgotten his message? It was based on a decade of observation of the Convention’s
initial success, and included this passage:

Experience under the Convention has established that it contributes in
many ways to the promotion of international trade and investment. For
example, it provides greater flexibility for the arranging of business
transactions abroad; it simplifies the enforcement of foreign arbitral
awards and standardizes enforcement procedures; and it stren%Ihens the
concept of safeguarding private rights in foreign transactions.”

¥ U.S., Bill HR. 3010, 110th Cong.. S. 1782, 110th Cong, online: GovTrack.us
<http://www.govtrack.us>.

* Ibid., s.2(b)2).

** One of the reasons the United States hesitated for more than a decade before acceding
to the New York Convention was the adamant opposition of the Deputy Legal Adviser at
the Department of State—none other than Kronstein—who had moved there from the
Department of Justice.
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Astonishingly and regrettably, a number of U.S. courts have shown insensitivity
to the specificity of international arbitration precisely when dealing with an
international treaty. I am referring to the unacceptable addition to the defined and
supposedly exclusive exceptions to enforcement of awards under the New York
Convention of the requirement that the enforcing party also demonstrate that peculiar
U.S. jurisdictional requirements are met. An important recent article has shown this
is dangerous and unjustified.® I can only add, on a note of frustration, that the New
York Convention itself does not contain a jurisdictional clause—and so other
signatory states cannot bring actions against the United States under the convention
for this breach of its terms.

The simple conclusion is that those engaged in the international field would be
mistaken if they reflexively joined the fray on the side of arbitration each time it
found itself under attack. For all we know, in.the particular country where the debate
arises, arbitration has been abused in a way that makes mockery of the consent of
individuals, be they consumers, athletes, or members of a religion-dominated
community. In such circumstances, international arbitration is the baby, and
arbitration tout court is the bathwater.

If international arbitration is not arbitration, what should we call it? Let me see.
We will, | suppose, continue calling the sea elephant “sea elephant”, and
“international arbitration” is not a bad appellation for international arbitration—but
let us remember what it is!

** William Park & Alexander Yanos, “Treaty Obligations and National Law: Emerging
Contflicts in International Arbitration™ (2000) 58 Hastings Law Journal 251.





