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counsel argue whether some prior opinion of an arbitrator is or not applicable to the 
actual case. 

Should I then, if I want to continue being asked to serve as arbitrator in what for 
want of a better term I will call "public policy cases", decline to give expert reports 
in .such cases? Or vice versa? Must I, in other words, decide on a fork in the road 
myself? I bring this up not to seek career guidance, but to point out that the expert 
witness occupies a position different from both arbitrator and counsel, but with some 
attributes of each. 

l was glad to see that the recent ICSlD Discussion Paper on possible 
improvements in its arbitration rules raised the topic of issue conflicts, and indeed 
pointed out that the problem may arise not only at the outset, but in the course of 
arbitration. 19 For the time being all I can add is heightened consciousness, plus the 
suggestion that ICSID and similar institutions find a way to ask these questions 
routinely, so that they do not cause embarrassment to either the potential (or actual) 
arbitrators or to the institution. 

c. Back to Public Policy 

r want to come back to the question of public policy and how arbitrators should 
address it. Rather than discussing it in the abstract, I· want to take an example that 
arises in many presently pending arbitral disputes- the case of Argentina. 

In the early nineties, Argentina under President Menem embarked on an 
aggressive program of privatization of state-owned enterprises. particularly in the 
electricity and gas sectors. The privatization was to be based in major part on foreign 
direct investment, and to that end Argentina entered into over thirty BITs. Further, 
Argentina adopted a new peso, equal by statute to the U.S. dollar and fully 
convertible. 

The program was successful for several years, as investment flowed in from the 
United States and Europe, and Argentina's standard of living improved. But by the 
end of the decade, for a variety of reasons, the parity of the peso and the dollar did 
not hold, and Argentina's credit ran out. When the International Monetary Fund, 
which had helped out a number of times, declined to extend further credits, 
Argentina was forced to default on its debt, riots and strikes broke out, and the 
President of the Republic (as well as several short-tenn successors) resigned. 

19 lCSlD. "Possible Improvements of the Framework tor lCSID Arbitration" (2004) at 
para. l7, on line: ICSID <http://icsid.worldbank.org> [Discussion Paper]. 
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In response, the government took a series of drastic steps by emergency law and 
decree. Among other measures, the law establishing the parity of the dollar and the 
peso was repealed; the peso was first devalued, then permitted to float (or rather 
sink) freely; dollar balances were required to be deposited with the central bank; 
transfers abroad of foreign exchange (including dividends) were forbidden; and 
loans from foreign investors were permitted to be paid down in depreciated pesos. 
The services supplied by foreign-owned privatized enterprises were required to be 
maintained at rates previously calculated in dollars but now payable in pesos worth 
less than half .... And so on . 

As one might expect, the investors sought compensation, and many of them 
initiated arbitration under ICSID, relying on the relevant BITs and the ICSlD 
Convention. 20 Eventually, almost fifty such cases were filed against Argentina. 

Putting aside differences in the respective investment agreements and the 
applicable BITs, the cases raise two underlying, related questions. First, whether 
measures of general application such as devaluation of the currency or imposition of 
exchange controls are to be regarded as breaches of individual investment 
agreements compensable under a BIT; second, whether a real emergency such as hit 
Argentina at the end of 2001 and the beginning of 2002 constitutes force majeure of 
a kind that overrides even commitments enshrined in solemn international treaties. 

These are hard questions, on which reasonable, thoughtful persons can differ. I 
know that the ICSID secretariat is concerned that different panels may come up with 
different answers to these questions, without the kinds of errors that would justify 
annulment under the ICSID Convention. 21 While strong advocates will try to adduce 
applicable precedents and develop persuasive analogies, in the end a conscientious 
arbitrator will be troubled that the burden of answering falls on him or her or on the 
three of us. And outsiders will also be troubled, especially if some awards go one 
way, and some the other, with no higher authority to appeal to. 

Should there be, then, an appellate tribunal for investor-state or similar 
arbitration, along the lines of the Appellate Body established pursuant to the Dispute 
Settlement Understanding of the WT0'? 22 There is a lot to be said for this 
suggestion, though as the ICSID secretariat pointed out in its Discussion Paper 

2
'J Convention on the Settlement o{lnvestment Di!Jputes Between States and Nationals of 

Other States, 18 March 1965, 575 U.N.T.S. 159 (entered into force 14 October 1966) 
[ICSID Convention]. 
21 See ibid., art.52. 
22 Understanding on Rules and Procedures Governing the Settlement ol Disputes, I S69 
U.N.T.S. 40 I, art.l7, being Annex 2 to the lv!arrakesh Agreement Establishing the World 
Trade Organization, 15 April 1994, 1868 U.N.T.S. 3 (entered into force I January 1995) 
[DSL1. 
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released last fall, it would be difficult to accommodate the 140 parties to the ICSID 
Convention and all the parties to the world-wide web of BITs. 23 Perhaps a voluntary 
facility, offered by ICSID; and made available to parties when they conclude an 
agreement to arbitrate or when arbitration is initiated, would be a start, provided the 
members of the appellate tribunal were in place. For a closed system, such as the 
three-member NAFT A, creating a standing appellate tribunal would be easier, 
though my impression is that no one is anxious to open up the NAFT A to 
amendment, for reasons having nothing to do with arbitration. 

Evidently, this is not the place to discuss the proposal for an appellate tribunal in 
detail. Permit me to just make a few remarks in closing, to relate the proposal to the 
preceding discussion. 

First, the effort to establish a relatively consisten!jurisprudence in the context of 
disputes about public policy is likely to have the side effect, as has happened in the 
WTO, of giving the appellate judges a greater role in shaping the agreements than 
perhaps the member states have in mind. 

Second, jurisdiction of appellate tribunals of all kinds is generally limited to 
issues of law, as in the WTO, or "clear errors of law," as in the ICSID Discussion 
Paper. 24 But challenges to arbitral awards on the issues that I have raised here-"fair 
and equitable treatment," the "fork in the road," and the impact of general 
emergency measures on particular contracts-may not quite fit in that category. We 
may, in other words, have to look for a new definition of the scope of review, still 
tied to law, but perhaps not to "clear error''. 

For my part, I have mixed feelings about the proposal for an appellate tribunal. 

As an arbitrator, I would like to be able, with my eo-arbitrators, to decide the 
controversy before us, without finding out a year later that what we had carefully 
worked out in crafting our award was overturned by a higher instance that almost 
certainly did not give as much attention to the case as my fellow arbitrators and I 
had. 

As a classroom teacher and editor of casebooks, I do not mind conflicting 
decisions to put before the students. 

As the author of a treatise. I'd like to know what to say. 

But in the end, I am stuck with the question that the organizers of this talk posed 
to me: Who elected me? Who elected us? Who elected them? 

23 Supra note 19, Annex. 
24 DSU. supra note 22, art.I7(6); Discussion Paper, supra note I 9, Annex at para. 7. 




