
Date: April 20, 2021 

To: CAUT Council 

From: David Robinson, CAUT Executive Director 

Re: Motion of Censure Against the Administration of the University of Toronto 

At the Council meeting of November 2020, delegates passed a notice of motion of censure against 
the Administration of the University of Toronto. The action was taken following an investigation by 
the Academic Freedom and Tenure Committee into the decision by the Dean to terminate the hiring 
of a preferred candidate, Dr. Valentina Azarova, for the directorship of the International Human 
Rights Program (IHRP) in the Faculty of Law. The Dean’s decision came immediately after concerns 
were raised by a donor with University officials about Dr. Azarova’s research and advocacy 
involving Israel and Palestine. Pursuant to CAUT’s Procedures Relating to Censure, this memo 
updates Council delegates on developments since the last Council meeting, including attempts to 
resolve the matter.  

By letter of November 30, 2020, I informed the University of Toronto President Meric Gertler of 
Council’s decision and offered to explore ways the matter could be resolved prior to April Council. 
President Gertler had previously indicated on October 29, 2020 that he would be willing to discuss 
the case, but only following the completion of the external review he had commissioned. That 
review, conducted by the Hon. Thomas A. Cromwell, was sent to me by President Gertler on March 
29. After reviewing the report, I replied to President Gertler on April 1 stating that the University
could likely avoid censure simply by offering the still vacant position to Dr. Azarova.

On April 15, the CAUT President and I met with President Gertler and the newly appointed Dean of 
the Law School, Dr. Jutta Brunnée. Both stated that they believe the findings of the Cromwell 
report exonerate the Dean and demonstrate there is no basis for proceeding with censure. Dean 
Brunnée insisted the directorship could not be offered to Dr. Azarova as there is an internal review 
of the IHRP being undertaken, focusing on its mandate and governance. President Gertler did 
commit to following up on all recommendations in the Cromwell report, including setting up an 
expert body to examine the matter of academic freedom for clinical faculty, and instituting an 
internal reconciliation process in the Faculty of Law. As of the date of this memo, no further 
commitments have been made. 

Chronology of Key Events 
Most of the key events and facts of the case are not disputed, and are as follows: 

Week of April 20th, 2020 
• Advertisement for the position of Director of the IHRP is posted with a deadline of June 17.

July 6 
• Selection Committee agrees on long list of 20 candidates from a pool of about 140.
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July 9 
• Selection Committee agrees on a short list of 8 candidates for interviews.

July 14-15 
• First round of interviews held, following which the selection committee decides to broaden

the pool by including three additional names, two of whom were international candidates,
including Dr. Valentina Azarova.

July 30 
• Second round of interviews held, following which Dr. Azarova is unanimously selected as the

preferred candidate.

August 4 
• Assistant Dean advises HR that she “would like to make an offer” as soon as possible.

August 11 
• Assistant Dean contacts Dr. Azarova to discuss the position.
• Assistant Dean follows up with HR to discuss immigration and work permit arrangements.

August 14 
• Assistant Dean notifies HR that she will be discussing the offer with Dr. Azarova.
• Assistant Dean discusses with immigration lawyer.

August 17 
• Assistant Dean meets with Dean, informing him that the selection committee had chosen a

preferred candidate.

August 19 
• Immigration lawyer advises Assistant Dean that work permit should be obtained in 2-3

months, but that if it was desirable for the candidate to start sooner, she might be able to
begin working as an independent contractor

August 19 and 21 
• Assistant Dean and Dr. Azarova meet to discuss immigration details.
• Dr. Azarova says she accepted the offer on August 19.

August 24 
• Immigration lawyer meets with Dr. Azarova.

September 1 
• Assistant Dean requests summary of employment offer from HR so it can be shared with Dr.

Azarova “this week”.

September 3 
• A German employment lawyer sends the Assistant Dean a marked-up copy of the

independent contractor agreement, noting there may be a dispute about whether it is a true
contractor relationship but that the “likelihood that the relationship will be challenged either
by governmental authorities or the individual is quite low….” 

• Assistant Dean schedules a meeting with Dean on Tuesday, Sept 8 where “she planned to
brief the Dean and seek his approval to make the offer”.

September 4 
• During a previously scheduled call between an Assistant Vice-President and an

Alumnus/Donor, the latter inquired about the status of the IHRP appointment. The Donor
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had received from an organization (Centre for Israel and Jewish Affairs)1 of which he had 
been a director, a memo from a professor outside of Canada with the subject line: “U of T 
pending appointment of major anti-Israel activist to important law school position.” Donor 
explains that the previous day he was asked by CIJA to make inquiries about the 
appointment of Dr. Azarova.  

• The memo states: “If someone could quietly find out the current status and confirm [Dr.
Azarova’s] pending appointment, that would be very helpful. The hope is that through quiet
discussions, top university officials will realize that this appointment is academically
unworthy and that a public protest campaign will do major damage to the university,
including fundraising.”

• Following the call, the AVP undertakes to find out the status of the confidential hiring
process, contacts the law school’s Assistant Dean of Alumni and Development who obtains
information from the Assistant Dean confirming identity of candidate and status of hire.

• Assistant Dean, Alumni and Development briefs the Dean on AVP’s information about
Donor’s objection to Dr. Azarova.

• Assistant Dean alerts Selection Committee Member 1 of the Donor’s concerns and that the
Dean has been informed.

September 5 
• On the Saturday of the Labour Day long weekend, the Dean, previously uninvolved in the

selection process, reviews dossier, including status of work permit and the independent
contractor arrangement.

• The Dean speaks with the Provost and VP Human Resources and Equity. He cites the
Donor’s concern as a “complicating factor” and highlights the “illegality” of the independent
contractor agreement that had been proposed by the University.

September 6 
• Dean informs Selection Committee Member 1 of his intention to terminate the hiring and

appoint a Canadian from the list of applicants rejected by the Selection Committee.
• Selection Committee Member 1 says the Dean told her that Dr. Azarova’s research and

advocacy work around Israel and Palestine was “it is an issue, but given the other two
[work permit] issues, I don’t need to get to the third issue.” The Dean claims he said Dr.
Azarova’s research and advocacy were irrelevant.2

September 9 
• Dean emails formal decision to terminate hire.
• AVP follows up with inquiry about status of hiring decision so she can update Donor and

suggests distributing Dr. Azarova’s dossier to other alumni to canvass their opinions.

September 11 
• Selection Committee Member 1 resigns from the Committee and from her position as

academic chair of the IHRP.

September 16 
• The three remaining members of the faculty advisory council for the IHRP resign. The

second member of the Selection Committee, an IHRP Research Associate, resigned his paid
position.

1. During the review, Mr. Cromwell gave a keynote address at a conference co-sponsored by the Centre for Israel and Jewish Affairs
although he knew CIJA had requested the Donor to inquire into the hiring of Dr. Azarova. 

2. The Selection Committee Member’s description of what the Dean said has been subsequently corroborated by a witness to the 
conversation. 
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September 17 
• In an e-mail message to members of the Faculty of Law, the Dean denies allegations that

outside influence affected the outcome of the search and announces that he is shutting
down the search for a new director of the IHRP this year.

Analysis of the Cromwell Report 
Cromwell identifies two important limitations to his review that are relevant for CAUT Council to 
consider. First, he states that he has attempted to fulfill his mandate “without commenting 
unnecessarily on matters that are central to the resolution” of other proceedings, including the 
CAUT censure motion (p. 5). Secondly, he states that in producing a factual narrative of events, he 
will not resolve disputed facts by assessing credibility or determining what is more believable (p. 
46). Where there are conflicting accounts of facts concerning what was said or done, he does not 
attempt to determine which account is more credible, plausible, or probable. This leads him to 
presume that the Dean and the Assistant Dean honestly believed whatever they said they believed, 
even if they were wrong.  

The Dean and Assistant Dean provide the following explanation to Cromwell about the reasons for 
terminating the offer: 

1. There was a hard starting date of September 30, 2020. The offer was conditional on Dr.
Azarova’s availability to start working on September 30.

2. The independent contractor arrangement was illegal. Therefore, Dr. Azarova could not begin
working by September 30.

3. Other qualified Canadian candidates were available who could begin working on September
30.

All these points are disputed by Selection Committee Members 1 and 2. 

Hard starting date of September 30 
The preliminary offer to Dr. Azarova was made on August 11, 2020. The Selection Committee knew 
from the time they decided to interview international candidates that it was very unlikely that a 
successful candidate could begin in time for the start of the fall term on September 8 (p. 51). It 
had already been determined that the IHRP would not run a course or supervise students in the fall 
term. Two Research Associates would continue to perform the actual work of the IHRP during the 
fall.  

Selection Committee Members 1 and 2 conveyed to Mr. Cromwell what they say was the 
Committee’s consensus view that the Director had to be in place to teach in the January 2021 
term. This meant that a work permit had to be secured so that Dr. Azarova could enter sometime 
in the fall and prior to January 2021. The Immigration Lawyer retained by the University affirmed 
that Dr. Azarova could obtain a work permit in two to three months, and therefore arrive sometime 
in the fall and in time to begin teaching in January 2021. 

The Assistant Dean stated to Cromwell her contrary belief that Dr. Azarova had to start the position 
by September 30. Cromwell accepts that this was her sincere belief, and that the Dean relied on 
the Assistant Dean’s version without further inquiry. 

This position is, however, contradicted by the Dean’s own evidence and conduct. In his call with 
Selection Committee Member 1 on September 6, he does not mention anything about a September 
30 start date. When the Dean subsequently decided to replace Dr. Azarova with a Canadian 
candidate, the Dean reported to Cromwell that he believed there was a good chance of finding a 
Canadian candidate to fill the position “before the end of [September] or at least in the fall” (p. 
42, 54, emphasis added). But that was also true of Dr. Azarova – no one disputed that she would 
obtain a work permit and arrive in the fall. The Cromwell report ignores this contradiction.  
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Independent Contractor Arrangement 
The option of an independent contractor arrangement was proposed by the University after Dr. 
Azarova accepted the offer on August 17. It was, according to the Assistant Dean, intended to 
bridge the time until the work permit arrived later in the fall.  

The Cromwell report dramatically overstates the “illegality” of this independent contractor 
arrangement. The draft agreement was prepared by the Assistant Dean in consultation with the 
University’s HR Consultant, and was not reviewed by the University Employment Lawyers before it 
was sent to German lawyers for comment. The University Employment Lawyers indicated that they 
had “consulted with external counsel on these types of issues at some length recently” (p. 18). 
They noted that the legal risks were considered acceptable by the University and were slightly 
higher where they involved teaching. Dr. Azarova would not have been teaching for the duration of 
the independent contractor arrangement.  

The University had most recently relied on these types of agreements for foreign nationals hired 
abroad who could not enter due to COVID-19 restrictions and who needed to work remotely until 
they could enter. The VP Human Resources and Equity confirmed that the University was 
comfortable using independent contractor agreements.   

There are standard legal questions involving any independent contractor arrangement that revolve 
around whether the relationship is more like an employee than an independent contractor. This 
was noted by the German lawyers asked to review the proposed contract, and they determined the 
risk to be “low”. Even if the risk materialized, the consequence would be a requirement to remit 
social security payments to the German government for the length of the contract (no more than 
three months) or face penalties (p. 28). When the Assistant Dean received the comments from the 
German lawyers on September 3 (Thursday before the long weekend), she set up a call with the 
University Employment lawyer to review and discuss the matter on September 8 (the following 
Tuesday).   

Despite this, the Dean concluded definitively that the contract was “illegal,” and the Cromwell 
report seems to accept the Dean’s conclusion by repeatedly referring to the contract as “illegal” or 
at least “likely illegal” (p. 47, 48). As Cromwell reports the facts, however, neither the VP Human 
Resources and Equity nor the Employment Lawyer lend any support to the Dean’s assertion that 
the contract was indeed “illegal” and/or that issues with the arrangement were irresolvable. The 
Employment Lawyer does not affirm the Dean’s conclusion of illegality. The Dean instead rushed to 
judgment before even proceeding with a scheduled consultation with the Assistant Dean and the 
University Employment Lawyer on Tuesday September 8. 

Qualified Canadian Candidates 
Selection Committee Members 1 and 2 stated that the Committee unanimously decided that if 
neither the first nor second choice (both foreign nationals) were available, a failed search was to be 
declared. The HR staff person that worked with the Selection Committee affirmed the weakness of 
the Canadian candidates when the Dean took over the search process (p. 44). The Assistant Dean, 
by contrast, stated that she did not recall any consensus on the failed search (p. 11).  

On the morning of September 4, just before becoming aware of the Donor’s call, the Assistant 
Dean was working on the two-track work permit application. One required demonstration that Dr. 
Azarova’s hire offered “significant benefit”. The other visa route would require a Labour Market 
Impact Assessment to demonstrate that there were no qualified Canadians available. It seems 
implausible that the Assistant Dean would nonetheless advise the Dean that there were qualified 
Canadians. Selection Committee Member 1 explicitly informed the Dean on September 6 that there 
were no eligible, qualified Canadian candidates. In short, the Assistant Dean’s claim that there 
were qualified Canadians is contradicted by both other Selection Committee Members, the HR 
Consultant, and the circumstances surrounding the ongoing work permit process.  
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Conclusion 
The Cromwell report’s finding that the Dean’s actions were motivated exclusively by “cross-border 
hiring issues” and “timing” hinge on the credibility and plausibility of a hard September 30 
deadline, the “illegality” of the independent contractor arrangement, and the availability of qualified 
Canadians. Two Members of the Selection Committee state that the consensus of the Committee 
was a hard starting date was in the fall, prior to January 2021, and it was a failed search if the first 
two choices were unavailable. The third member of the Selection Committee (the Assistant Dean) 
claims not to recall consensus on either issue. The independent contractor arrangement was not 
vital unless the September 30 deadline was genuine but, in any event, the Dean made no attempt 
to follow up on the issue raised by the German lawyers with the University’s own Employment 
Lawyer. These are troubling discrepancies about the central elements of the Selection Committee’s 
decision. 

The framework for his review means that Cromwell does not consider these discrepancies or 
disputes over facts or interpretation of facts. He does not consider whether or why the Dean, after 
being largely uninvolved in the hiring, suddenly took an intense interest over a long weekend and 
turned relatively routine administrative matters into insurmountable obstacles. All this happened 
immediately after the Dean received word of the Donor’s objection. Even as the Dean denied the 
relevance of the Donor’s influence, the peremptory way he dealt with routine issues in an 
international hiring strongly support an inference that the Dean was influenced (consciously or 
unconsciously) by the factor that caused the Dean to pick up the file in the first place – the Donor’s 
concerns. 

If one doubts that September 30 was a hard starting date, and that there were qualified 
Canadians, and that the “illegal” nature of the contract could be responsibly determined with such 
haste and in the absence of consultation with the University’s own Employment Lawyer, then the 
persuasiveness of the justification offered for terminating Dr. Azarova’s hire is cast into serious 
doubt.  

Council delegates will need to consider these matters in their deliberations. To assist, I have 
included with this memo the following documentation of relevance to the case:  
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Procedures Relating to Censure 

Preface 
When a university or college administration (including its governing body) acts in a  
manner that threatens academic freedom and tenure, undermines collegial governance, 
disregards negotiated agreements, refuses to bargain in good faith, or takes other actions that are 
contrary to interests of academic staff or compromise the quality and integrity of post- secondary 
education, CAUT will do everything in its power to remedy the situation. 

CAUT will investigate any allegations brought to its attention, consult with its member local 
association, and attempt to negotiate a resolution with the institution’s administration. In the event 
that fails, CAUT has a variety of options, including, but not limited to: encouraging the local 
association to pursue the matter through grievance and arbitration procedures; seeking a meeting 
with the senior administration of the institution; undertaking a formal investigation by a committee 
of inquiry; drawing the matter to public attention; issuing of a Bargaining Alert; seeking redress 
through Labour Relations Boards or other statutory bodies; lobbying governments for legislative 
intervention; and censure. 

Censure is an extremely important sanction that must be used carefully. Censure means 
asking CAUT members: 

 not to accept appointments at a censured institution;
 not to accept invitations to speak or participate in academic conferences there; not to accept

any distinction or honour that may be offered by that institution.

It also means that CAUT will: 

 refuse to accept advertisements for positions vacant at an institution under censure in the
CAUT Bulletin or on the CAUT website;

 widely publicize the dispute in the media and in the CAUT Bulletin and other publications;
 bring the censure to the attention of associations of academic staff in other countries, request

that they publish an account of the dispute in their journals and ask their members to respect
the censure;

 bring the censure motion to the attention of post-secondary student organizations, the
Canadian Labour Congress, and other appropriate groups;

 encourage academic disciplinary associations to refuse to carry advertisements for or hold
events at censured institutions.

The effectiveness of censure depends on its judicious application. As with many sanctions, too 
frequent or indiscriminate use diminishes, and can destroy, its effectiveness. Further, censure is a 
sanction that is more effective in some situations than others. Since it is only one of many means 
of trying to get a problem resolved, it should only be considered when it is both warranted and 
deemed to be an effective sanction against the offending institution. When censure is warranted 
but where it would not be effective, other measures should be used. 

1 
The General By-law of the Canadian Association of University Teachers defines the objectives of 
the Association to be “to promote the interests of academic staff, including but not limited to 
professors, professional librarians and researchers, to advance the standards of their professions, 
and to seek to improve the quality of post-secondary education in Canada. Crucial to those 
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objectives are the protection of academic freedom and tenure, effective academic staff 
participation in governance, and respect for agreements negotiated with academic staff 
associations and for the negotiating process. 
 
2 
When an academic staff association or individual academic staff member, whether a member of 
CAUT or not, believes that any of the above have been violated by the administration of their 
institution, they may bring the matter to the attention of the Association which will undertake to 
gather information and evidence in order to determine whether there is in fact a legitimate 
concern. If there appears to be, the Association will proceed to examine the case and to 
recommend suitable procedures for resolving the dispute. The work of the Association at these 
stages is conducted privately and with as little publicity as possible. 
 
3 
Depending on the nature of the situation, the Association may refer the matter to the Academic 
Freedom and Tenure Committee, the Collective Bargaining and Economic Benefits Committee, or 
other committees of the Association as may be appropriate to assist with investigation and/or 
resolution of the matter. As part of the Association’s efforts to investigate the matter and to effect 
a resolution, the Association may constitute a committee of inquiry or other investigatory body and 
may arrange one or more visits to the institution. 
 
CAUT will seek redress of particular wrongs and attempt to assure that proper policies and 
procedures are affected in order to prevent recurrences or continuations of similar complaints. 
 
4 
If it appears that the institution’s administration is disregarding CAUT’s concerns or that proper 
steps are not being taken by the institution’s administration to effectively address and resolve the 
issue in a reasonable period of time, the CAUT Executive may recommend to the CAUT Council that 
the institution’s administration be censured. 
 
Although at first glance it may appear useful, there is in fact little profit in attempting a priori 
definition of "reasonable period of time." The gravity of the situation, the nature of governance, 
the number of persons involved in any given case, as well as other circumstances, might affect any 
consideration of how much time should be involved in rectifying difficulties or abuses. 
 
5 
In all cases, the matter shall be discussed with the local association and its views considered 
before any action is taken by the Association. 
 
6 
All recommendations for censure will be presented to Council with extensive and careful 
documentation, and ample time will be allowed for discussion and debate. 
 
Such care is necessary since the imposition of censure is an action with important implications for 
the academic community. It means that after exhaustive investigation and consultation, CAUT has 
concluded that a particular action, or series of actions, by the administration, has breached one or 
several of the fundamental principles of academic freedom and tenure, governance, respect for 
negotiated agreements, or other matter which CAUT has formulated in its policy statements and 
which it believes to be indispensable to the proper functioning of an academic institution. It also 
means that the administration concerned has resisted all reasonable suggestions from CAUT for a 
resolution of the dispute in question. It is, further, a notice to all organizational and individual 
members of CAUT that they should inform themselves of the issues involved in their dealings with 
a censured institution, and cooperate with CAUT's efforts to achieve a settlement. In particular, 
academic staff are asked not to accept appointments at a censured institution; not to accept 
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invitations to speak or participate in academic conferences there; and not to accept any distinction 
or honour that may be offered by that institution. Academic staff members employed at an 
institution whose administration is under censure are asked to support and assist this effort to 
convince their administration of the gravity of the issues involved and  the necessity for a 
settlement. 
 
7 
Censure will be imposed by the Council as follows. If persuaded that a censure is justified, the 
Council will pass a motion giving notice to the administration concerned that unless the dispute is 
resolved, censure will be imposed at its next meeting. This action will be publicized within the 
Canadian academic community. The Association will undertake renewed efforts to settle the 
dispute, and report progress to the Council. On the basis of that report the Council may decide to 
impose censure, which will remain in effect until the Council is satisfied that the matter has been 
satisfactorily resolved. 
 
8 
A vote of censure will be given wide publicity. The CAUT Bulletin will publish a full account of the 
history of the events and the grounds for censure. Information will be sent to all CAUT local 
associations with a request that the matter be brought to the attention of their members. Accounts 
of the censure will also be supplied to the national press, relevant local media, and relevant 
disciplinary associations. The censure will also be brought to the attention of associations of 
academic staff in other countries, who will be asked to publish an account of the dispute in their 
journals and to ask their members to respect the censure. 
 
9 
CAUT will not publicize advertisements for positions vacant at an institution under censure in the 
CAUT Bulletin or on the CAUT website, and will draw attention to the censure in each issue. CAUT 
will encourage disciplinary associations similarly to restrict advertisements. 
 
10 
The President will report to each Council meeting on the censure. The report will be published in 
the CAUT Bulletin, with an account of the dispute. 
 
11 
The local academic staff association at the institution concerned will be asked to appoint a 
representative to act as the liaison officer with CAUT and the relevant provincial association. 
 
 
 

Approved by the CAUT Council, May 1970; revised May 1975, May l984.  
Editorial revisions March 1998; revised, November 2002. 

Editorial revisions February 2008. 
 



September 12, 2020 

Professor Edward Iacobucci, Dean 
University of Toronto Faculty of Law 
78 Queens Park 
Toronto, Ontario  
Canada 

Via email 

Dear Dean Iacobucci: 

We write as former Directors of the International Human Rights Program at the Faculty of Law. On 
Friday, we learned that Professor Audrey Macklin had resigned her position as chair of the IHRP’s Faculty 
Advisory Committee and of the circumstances giving rise to her resignation.  

As the human rights community in Canada and elsewhere have been acutely aware, the IHRP has been 
without a permanent director for over a year. During that time, the Faculty of Law has initiated two 
searches for a Director with the international human rights background and expertise necessary to steer the 
program. As a result of the most recent search, the hiring committee, chaired by Professor Macklin, 
identified two viable candidates for the position. The hiring committee advised the Faculty that should 
neither of these candidates accept the position, there were no further options from the current pool and it 
would be a failed search.  

Happily, Dr. Valentina Azarova – the hiring committee’s top candidate – accepted the Faculty’s offer in 
mid-August. Dr. Azarova’s human rights practice in domestic and international settings over the past 15 
years has been wide-ranging and impressive. She has carried out strategic litigation, legal advocacy, and 
legislative reform. She has worked to establish human rights enforcement mechanisms in Europe and 
beyond, and has regularly advised and consulted for United Nations fact-finding missions and mandate-
holders, governments, and civil society. She has taught international law and international human rights law 
since 2009, and established and taught clinical offerings since 2012. She holds a doctoral degree from the 
Irish Centre for Human Rights at NUI Galway, and has lived and worked in the Middle East and Africa.   

The IHRP’s most recent Director, Samer Muscati, immediately began working to help Dr. Azarova 
understand the duties of the Director and the foci areas of the IHRP to date. In the meantime, the Faculty of 
Law put Dr. Azarova in touch with immigration counsel to advise her on her options for securing a permit 
to work in Canada, and Dr. Azarova began planning to move with her partner from Germany to Toronto, 
where her stepchildren reside. In early September, however, Professor Macklin was advised that the Faculty 
had been contacted by a judge of the Tax Court of Canada, who had expressed concern about Dr. Azarova’s 
scholarship on the operation of international law in the context of Israel’s occupation of the Palestinian 
Territories. Shortly thereafter, Dr. Azarova’s offer was rescinded by the Faculty. It is now our 
understanding that starting this week, you will be interviewing candidates already deemed by the hiring 
committee as unsuitable for the position of IHRP Director.  

We recognize that it is the Dean’s prerogative to make the ultimate decision with respect to hiring at the 
Faculty of Law. We expect, however, that such decisions be made in good faith. We are therefore alarmed 
by the sequence of events, which strongly suggests improper external interference by a member of the 

08. (a)(i) Doc 3



judiciary in the hiring of the IHRP Director as well as a serious breach of confidentiality in the hiring 
process. Given that the essential nature of international human rights practice is to hold the powerful to 
account, any IHRP Director and their work will unavoidably be the subject of criticism from some quarters. 
As a staff appointment, the position of IHRP Director does not confer academic freedom. The IHRP 
Director’s security of tenure is particularly vulnerable, and the Faculty of Law should stand as a bulwark 
against external pressures to the IHRP’s work. Instead, the facts suggest that your office has caved to 
political pressure.   
 
If the Faculty of Law chooses to install a new IHRP Director from a pool of candidates that the hiring 
committee has already rejected as unsuitable and unqualified for the position, it will send the message  that 
the University of Toronto’s law school has little interest in providing a serious experiential learning 
program in international human rights practice, at a time when the need for lawyers committed to 
preserving and advancing fundamental freedoms at home and abroad is greater than ever. Such a step would 
diminish the reputation of the Faculty of Law and irrevocably damage the reputation of the IHRP and all 
those associated with it.   
 
Instead, we urge you to renew the Faculty’s offer to Dr. Azarova, whose breadth of practice and depth of 
expertise would be a tremendous contribution to the student experience, and whose reputation and 
networks in the global human rights community would bring credibility to the IHRP and the University of 
Toronto. We understand that her immigration status may result in some delay before she can formally start 
at the IHRP. However, we believe that after a 12-month search and the interests at stake, she is worth a few 
months’ wait.  
 
Sincerely yours,  
 
Carmen Cheung and Samer Muscati 
 



(VIA EMAIL: deansoffice.law@utoronto.ca) 

September 13, 2020 

Dean Edward Iacobucci 
University of Toronto, Faculty of Law 
Jackman Law Building 
78 Queen’s Park 
Toronto, ON  M5S 2C5 

Dear Dean Iacobucci, 

Re: Concerns Regarding Interference in Hiring Process for the IHRP’s New Director 

We are the co-chairs of the International Human Rights Program (IHRP) Alumni Steering 
Committee, representing hundreds of alumni of the Faculty of Law and the IHRP. We are writing 
you over the weekend about a sensitive matter – the hiring process for the IHRP’s new Director 
– because we are concerned that, unless prompt action is taken, the reputations of both the IHRP
and the law school may be seriously harmed.

We were surprised and disappointed to learn, on Friday, September 11, that Professor Audrey 
Macklin resigned from her position as Chair and Member of the Faculty Advisory Committee due 
to her principled concerns about the hiring process for the new IHRP Director. Having now 
learned about the circumstances that led to Prof. Macklin’s resignation, we agree with the 
principled position she has taken. Prof. Macklin has provided steadfast and invaluable leadership 
of the IHRP for many years and we know she has the best interests of the law school and its 
students at heart. We urge you to address the concerns that led her to take the dramatic step of 
resigning from her role as Chair.  

We understand that a decision was made to override the unanimous decision of the hiring 
committee in the selection of the IHRP’s new Director. This was done after the successful 
candidate received an offer and accepted it, while the parties were in the process of negotiating 
a contract and resolving immigration issues. We understand that mere days before the hiring 
process was terminated, an alumnus and sitting judge contacted the Faculty’s administration to 
raise concerns about the candidate’s work relating to Israel and international law (which is one 
of her many areas of expertise within the field of international law). 

We are not writing to interfere in the selection process for the new Director. To the contrary, our 
concerns arise from the impropriety of such interference by alumni, and the need to ensure real 
and perceived independence in the decision-making process which was undertaken by those with 
expertise in international law as well as the operational needs of the IHRP. 

Irrespective of whether the alumnus and sitting judge in question actually influenced your 
decision to withdraw the offer, there is a perception of influence given the timing and 
circumstances precipitating the withdrawal of the offer. The mere perception of interference has 
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the potential to undermine the integrity of the Faculty of Law’s hiring process and the reputation 
and future work of the IHRP.  
 
With respect to the Faculty of Law’s hiring process, we understand that this process was intended 
to be confidential. We fail to understand how an external party with no obvious connection to 
the IHRP was made aware of the decision such that he felt it would be appropriate to express 
substantive views even after an offer had been made and accepted. In this regard, it is relevant 
to note that the sitting judge in question was a longtime donor to the law school, who has been 
publicly recognized and profiled by the law school as such, which raises perceptual concerns 
about the influence of donors on what should be independent and autonomous university 
decisions. 
 
If this situation is not quickly resolved, it also runs the risk of damaging the professional 
reputation of the sitting judge. The judge in question held prominent political advocacy positions 
for many years up to his appointment in 2019, and the concerns he expressed about the 
successful candidate appear to be a continuation of the political advocacy he undertook prior to 
his appointment to the bench, albeit through back channels. The IHRP is a frequent intervenor 
before the courts, including on issues relating to international law about which this sitting judge 
appears to have expressed views. The perception that a sitting judge may have influenced (or 
attempted to influence) the selection of the director of the IHRP for political reasons could be 
very damaging, both to the sitting judge and for the IHRP.  
 
At the end of the day, we believe there is a clear path to resolve these controversies and mitigate 
any harm to the Faculty of Law’s reputation: Respect the unanimous decision of the hiring 
committee and work to resolve any outstanding logistical issues including regarding the 
successful candidate’s immigration status. This alone will avoid the perceptions of outside 
influence and improper decision-making outlined above.  We are concerned that any other way 
forward will necessarily draw attention to the fact that the successful candidate’s offer was 
withdrawn after having been accepted and will, in turn, lead to significant public controversy 
which ultimately undermines the IHRP.  
 
As IHRP alumni, we are prepared to lend our assistance to bridging initiatives that enable the 
IHRP to continue operating while immigration issues are resolved.  
 
We would be happy to discuss our concerns further with you at your convenience. We note that, 
due to our above-detailed concerns regarding the resulting reputational harm, we have not 
engaged the wider IHRP alumni community on this issue at this time. Our hope is that the issue 
can be resolved without the need for broader alumni engagement.  
 
Sincerely,    
 
Louis Century and Morgan Sim 
Co-Chairs  
IHRP Alumni Steering Committee  



September 16, 2020 

BY EMAIL: president@utoronto.ca 

Dr. Meric S. Gertler 
President 
University of Toronto 
27 King’s College Circle 
Room 206 
Toronto, Ontario   
M5S 1A1 

Dear President Gertler: 

The Canadian Association of University Teachers (CAUT) has been informed that the Faculty of Law 
at the University of Toronto has rescinded an offer of employment to Dr. Valentina Azarova as 
Director of the International Human Rights Program (IHRP). According to information I have 
received, including discussions with Dr. Azarova, it appears the decision to cancel her appointment 
was politically motivated, and as such would constitute a serious breach of widely recognized 
principles of academic freedom. 

Following the unanimous recommendation of the hiring committee, the Faculty of Law offered Dr. 
Azarova the position of IHRP Director by a video conference call on August 11, 2020. She accepted 
the offer on August 19. She was subsequently informed by the University that it would take 
approximately three months for her to obtain a Canadian work permit. In the interim, the Faculty 
of Law proposed to hire Dr. Azarova as a foreign consultant, so that she could immediately prepare 
for her role as Director. On August 24, Dr. Azarova spoke with an immigration lawyer provided by 
the University to discuss her work permit and was assured that there were no issues and the 
application would be completed on time.  

On or about September 4, the chair of the hiring committee was informed that a concern about Dr. 
Azarova’s appointment had been received by the Faculty’s chief fundraiser. It is alleged that a 
sitting judge and alumnus of the Faculty questioned Dr. Azarova’s appointment based on the work 
she has done on human rights in Israel and Palestine. On September 6, Dean Iacobucci contacted 
the chair of the hiring committee to announce the hiring process was being terminated. The Dean 
claimed the decision was motivated by immigration issues that had arisen. These issues could be 
easily resolved, such that the real rationale appears to be the criticism raised around Dr. Azarova’s 
work on Israel and Palestine. 

As you are aware, academic freedom is the foundational value of all universities in Canada. The 
University of Toronto’s Statement of Institutional Purpose (1992) describes the central importance 
of academic freedom as follows:  
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Within the unique university context, the most crucial of all human rights are the 
rights of freedom of speech, academic freedom, and freedom of research. And we 
aff irm that these rights are meaningless unless they entail the right to raise deeply 
disturbing questions and provocative challenges to the cherished beliefs of society 
at large and of the university itself. It is this human right to radical, critical teaching 
and research with which the University has a duty above all to be concerned; for 
there is no one else, no other institution and no other off ice, in our modern liberal 
democracy, which is the custodian of this most precious and vulnerable right of the 
liberated human spirit. 

An institution of higher learning fails to fulf ill its purpose and mission if  it accedes to outside 
pressure or asserts the power to proscribe ideas, no matter how controversial. This would create 
an environment inimical to the free and vigorous exchange of ideas necessary for teaching and 
learning. 

Based on the information I have received, the decision to rescind Dr. Azarova’s appointment – 
which CAUT considers as tantamount to dismissal – represents a grave violation of her academic 
freedom as well as principles of due process. I urge you to immediately take steps to resolve this 
matter by re-starting the hiring process with Dr. Azarova. The University of Toronto has a positive 
obligation to uphold and protect academic freedom. Failure to act swiftly risks causing irreparable 
reputational damage. 

Given that this matter implicates principles of academic freedom, CAUT will monitor the situation 
closely and, subject to any additional information you may provide, will consider appropriate 
actions to take consistent with our relevant policies and procedures. This includes referring the 
case to the CAUT Academic Freedom and Tenure Committee for their consideration. In the 
meantime, I look forward to hearing your response. 

Sincerely, 

David Robinson 
Executive Director 

cc: Brenda Austin-Smith, CAUT President (brenda.austin-smith@umanitoba.ca) 
Alison Hearn, Chair, CAUT Academic Freedom and Tenure Committee (ahearn2@uwo.ca) 
Terezia Zoric, President, University of Toronto Faculty Association (zoric@utfa.org) 

mailto:brenda.austin-smith@umanitoba.ca
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NGO in Special Consultative Status with the Economic and Social Council of the United Nations 
www.lrwc.org; lrwc@lrwc.org; Tel: +1-604-736-1175 

126-1644 Hillside Avenue, PO Box 35115 Hillside, Victoria BC Canada V8T 5G2

30 September 2020 

Dean Edward Iacobucci 
University of Toronto Faculty of Law 
78 Queens Park 
Toronto, ON, M5S 2C5 
Email: deansoffice.law@utoronto.ca  

Dear Dean Iacobucci, 

Re: Canada: International Human Rights Program, U of T Faculty of Law 

I write on behalf of Lawyers’ Rights Watch Canada (LRWC), a committee of lawyers and other 
human rights defenders who promote international human rights law and the rule of law through 
advocacy, legal research, and education. LRWC is a volunteer-run non-governmental 
organization (NGO) in Special Consultative Status with the Economic and Social Council of the 
United Nations. 

LRWC has been monitoring reports about the recruitment process for a Director of the 
University of Toronto’s International Human Rights Program (IHRP). We note with concern 
recent allegations that the decision of the hiring committee to hire the respected international 
human rights scholar Dr. Valentina Azarova was rescinded by the University after a verbal offer 
and acceptance were made, and after both the University and Dr. Azarova had taken steps to 
implement the details of that agreement.  

Reportedly, the decision to rescind the verbal agreement was made after external pressure from a 
donor to the University who expressed concern about Dr. Azarova’s research on international 
human rights and international humanitarian law related to Israel and Occupied Palestinian 
Territories. It has been reported that the external pressure came from a sitting judge of the Tax 
Court of Canada. We understand that complaints about the judge’s conduct have been made to 
the Canadian Judicial Council. 

If the allegations are true, the University is in violation of a core tenet of the Universal 

Declaration of Human Rights (UDHR) that:  

… every individual and every organ of society, keeping this Declaration constantly in 
mind, shall strive by teaching and education to promote respect for these rights and 
freedoms and by progressive measures, national and international, to secure their 
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universal and effective recognition and observance, both among the peoples of Member 
States themselves and among the peoples of territories under their jurisdiction.1 

 
The International Covenant on Civil and Political Rights, 2  which guarantees the right to 
freedoms of opinion and expression, 3  states that “the individual, having duties to other 
individuals and to the community to which he belongs, is under a responsibility to strive for the 
promotion and observance of the rights recognized in the present Covenant…”  
 
We also draw your attention to the UN Declaration on Human Rights Defenders,4 a consensus 
resolution of the UN General Assembly adopted in 1998. In addition to setting out duties of 
States, Articles 10, 11, and 18 of the Declaration specifically recognize “the right and the 
responsibility of individuals, groups and associations to promote respect for and foster 
knowledge of human rights and fundamental freedoms at the national and international levels.”  
 
Article 11 states that:  

 
Everyone has the right, individually and in association with others, to the lawful exercise 
of his or her occupation or profession. Everyone who, as a result of his or her profession, 
can affect the human dignity, human rights and fundamental freedoms of others should 
respect those rights and freedoms. 

 
Article 18 states:  
 

Individuals, groups, institutions and non-governmental organizations also have an 
important role and responsibility in contributing, as appropriate, to the promotion of the 
right of everyone to a social and international order in which the rights and freedoms set 
forth in the Universal Declaration of Human Right and other human rights instruments 
can be fully realized. 

 
Given that the IHRP is a clinical program, we also draw to your attention to the the UN Basic 

Principles on the Role of Lawyers
5 which safeguard legal practitioners’ freedoms of speech and 

of association. Article 23 states:  
 

Lawyers like other citizens are entitled to freedom of expression, belief, association and 
assembly. In particular, they shall have the right to take part in public discussion of 

                                                      

1 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (III), Preamble, 
available at:  https://www.un.org/en/universal-declaration-human-rights/.  
2 UN General Assembly, International Covenant on Civil and Political Rights, 16 December 1966, United Nations, 
Treaty Series, vol. 999, p. 171, available at: https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx 
3 Ibid, Article 19.   
4 UN General Assembly, Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society 

to Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms : resolution / adopted 

by the General Assembly, 8 March 1999, A/RES/53/144,  available at: 
https://www.ohchr.org/Documents/Issues/Defenders/Declaration/declaration.pdf.    
5 United Nations, Basic Principles on the Role of Lawyers, Adopted by the Eighth United Nations Congress on the 
Prevention of Crime and the Treatment of Offenders, Havana, September 1990, online: 7 September 1990, available 
at: https://www.ohchr.org/en/professionalinterest/pages/roleoflawyers.aspx  

https://www.un.org/en/universal-declaration-human-rights/
https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
https://www.ohchr.org/Documents/Issues/Defenders/Declaration/declaration.pdf
https://www.ohchr.org/en/professionalinterest/pages/roleoflawyers.aspx
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matters concerning the law, the administration of justice and the promotion and 
protection of human rights and to join or form local, national or international 
organizations and attend their meetings, without suffering professional restrictions by 
reason of their lawful action or their membership in a lawful organization. In exercising 
these rights, lawyers shall always conduct themselves in accordance with the law and the 
recognized standards and ethics of the legal profession.  
 

The Basic Principles are also clear that legal practitioners should be free from intimidation, 
hindrance, harassment, and other interference in carrying out their advocacy (Article 16). 
 
The legal profession and legal academic communities have an important role to play in ensuring 
respect for international human rights law and international humanitarian law. Unpopularity of 
the implications of international law within some sectors of society is an illegitimate reason for 
failure to uphold it.  
 
We respectfully suggest that the University of Toronto undertake an urgent review led by an 
independent, external investigator to determine the facts and to make its findings public. Given 
the controversial nature of this matter, such an investigator should be agreeable both to the 
University and to the individual academics involved. 
 
We look forward to your substantive response. 
 
Sincerely, 
 
 
<signed electronically> 

 
 
Lawyers’ Rights Watch Canada 
Catherine Morris, Executive Director 

 
cc.   Dr. Meric S. Gertler  

President 
University of Toronto 
27 King’s College Circle, Room 206 
Toronto ON Canada 
M5S 1A1  
Email: president@utoronto.ca, morgan.russell@utoronto.ca  

 

mailto:president@utoronto.ca
mailto:morgan.russell@utoronto.ca


CAUT Report on Academic 
Freedom at the Faculty of Law, 
University of Toronto 

October 2020 

08. (a)(i) Doc 7



CAUT Report on Academic Freedom at the Faculty of Law, Unive rsity of Toronto October 2020 

Canadian Association of University Teachers  2 

CAUT Report on Academic Freedom at the Faculty of Law, University of 
Toronto1 
This report concerns events surrounding the decision by the Dean of the Faculty of Law at the University of Toronto 
to terminate the hiring process following the selection of Dr. Valentina Azarova as Director of the International 
Human Rights Program (IHRP). This action was alleged to have been precipitated by pressure exerted by a sitting 
judge and donor to the University in apparent violation of Dr. Azarova’s academic freedom.   

The CAUT Academic Freedom and Tenure Committee has reviewed the evidence and testimony related to the case, 
much of which is publicly available. The Committee has concluded that there is sufficient evidence to support the 
allegations of a serious breach of Dr. Azarova’s academic freedom such that CAUT censure of the University of 
Toronto Administration is warranted. 

Background 
The International Human Rights Program2 was established by the Faculty of Law in 1987 with a mission to advance 
the field of international human rights law. The program first offered experiential learning opportunities for students 
through summer internships and volunteer working groups. In 2002, the program expanded to include an 
international human rights clinic and a human rights speaker series. Activities since then have ranged from direct 
client representation to policy work, with an emphasis on providing legal expertise to civil society. In 2010, the IHRP 
won a Lexpert Zenith award for its human rights advocacy work and in 2013 was awarded the Ludwik and Estelle Jus 
Memorial Human Rights Prize by the University of Toronto. 

The IHRP’s governance structure was modified in 2003 when the Faculty of Law established an Advisory Board 
comprised of prominent members of the legal profession and academia. In 2009, a Faculty Advisory Committee was 
created to further integrate the IHRP within the Faculty of Law’s overall research mission and goals. The Faculty 
Advisory Committee discusses and approves all advocacy initiatives and provides strategic advice on all 
programming.  

The Director of the IHRP is an academic administrative position responsible for providing clinical, educational, and 
administrative leadership and support. The Director oversees the IHRP’s advocacy initiatives, clinic, speaker series, 
working groups, publications, internship, and mentorship programs. In addition, the Director is required to 
supervise students, develop and deliver clinical legal education programs, and organize and conduct workshops, 
conferences, and research.  

Dr. Valentina Azarova is a highly recognized international legal practitioner, educator, and researcher. She obtained 
her L.L.B. from the University of Westminster in 2008 with first class honours and in 2014 earned her Ph.D in Public 
International Law from the Irish Centre for Human Rights at the National University of Ireland, Galway.  She has 
held several research and teaching positions, including a postdoctoral fellowship with the Centre for Global Public 
Law and Law School at Koç University in Istanbul, a visiting research fellowship with the Central European 
University, and an adjunct lecturer position with Birzeit University in Palestine.   

Dr. Azarova specializes in legal and human rights issues arising from immigration detention, the arms trade, and 
occupation and annexation. As part of this latter work, she has written several articles and book chapters on the 
application of international law and treaty obligations within the context of Israel’s occupation of the Palestinian 
Territories. Dr. Azarova is also a human rights advocate and has been a legal advisor with the Global Legal Action 

—————————————————————   
1. This report was prepared by CAUT staff and approved by the CAUT Academic Freedom and Tenure Committee. 
2. Information about the program is taken from the IHRP website: https://ihrp.law.utoronto.ca/  

https://ihrp.law.utoronto.ca/
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Network3 and legal researcher with Al-Haq4, an independent human rights organization based in the West Bank, 
whose major donors include the European Union, the Swedish International Development Cooperation Agency, the 
Danish Representative Office in Ramallah, the Representative Office of Ireland in Palestine, and Norway’s 
Representative Office to the Palestinian Authority.  

Chronology of Events 
In late July 2020, after a competitive search for the vacant position of Director of the IHRP, a three-person hiring 
committee consisting of Assistant Dean Alexis Archbold, Professor Audrey Macklin, and IHRP Research Associate 
Vincent Wong, unanimously selected Dr. Valentina Azarova as the top choice.  Following the hiring committee’s 
recommendation and subsequent reference checks, Vincent Wong contacted Assistant Dean Alexis Archbold on 
August 6 to ask if an offer had been made to Dr. Azarova. The Assistant Dean replied on August 9 indicating that she 
would be meeting with Robyn Hunter 5 from the University’s Human Resources Department to “discuss our offer to 
Valentina”: 

Hi Vince, 

I hope you had a great week. I just returned to the city after being away with no access to the internet. I have 
meeting [sic] booked with Robyn tomorrow to discuss our offer to Valentina.  I plan to get in touch with Valentina 
first thing Tuesday morning. She knows that we wouldn’t be in touch again until this week. 

I will let you know how things go. 

Thanks! 
Alexis 

Alexis Archbold. LL.B. 
Assistant Dean, J.D. Program  
University of Toronto Faculty of Law 

Dr. Azarova reports that Assistant Dean Archbold verbally offered her the directorship of the IHRP on August 11 by 
videoconference call. On the call, they discussed salary, pension, starting date, and term of the contract. Dr. Azarova 
indicates that she accepted the offer verbally on August 19.  

On August 20, the Assistant Dean wrote to members of the hiring committee to inform them that the University was 
beginning the process of assisting Dr. Azarova with her work permit application. She also stated that the University 
wanted to find a way for Dr. Azarova to start before she received her work permit: 

Hi Audrey and Vince— 

Just letting you know that I am continuing to push this forward. I have spoken to Valentina 3x since we decided to 
go with her. She seems to get more excited each time I speak with her.  

I spoke with an immigration lawyer yesterday, and will be speaking to the UT employment lawyers tomorrow. In a 
nutshell, we are hoping to work out a way for Valentina to start work before she has a Cdn work permit in hand. The 

—————————————————————   
3. See https://www.glanlaw.org/  
4. See http://www.alhaq.org/  
5. Robyn Hunter also participated in the first round of interviews for the position. 

https://www.glanlaw.org/
http://www.alhaq.org/
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immigration lawyer is suggesting she could have one in 2-3 months. We need to bridge the time between now and 
then. 

Valentina is willing to start working remotely immediately. She plans to move to Canada by December. 

I will let you know how it looks after the meeting tomorrow.  

Thanks! 
Alexis 

Alexis Archbold. LL.B.  
Assistant Dean, J.D. Program  
University of Toronto Faculty of Law 

As indicated by the Assistant Dean, the University proposed to initially hire Dr. Azarova as a consultant or contractor 
so that she could prepare for her role before her work on campus was set to begin on January 11, 2021. On August 
21, Assistant Dean Archbold wrote to the hiring committee to report that the University’s lawyers had confirmed 
that Dr. Azarova could begin work as an independent contractor while waiting for her work permit: 

Continuing to have positive discussions with Valentina and others. Spoke to UT employment lawyers today and they 
confirmed that we can hire Valentina as an independent contractor and roll her into the permanent position when 
she has her permit in hand. Valentina is happy with this. Next step is to connect her with the employment lawyer 
directly to make sure that the 3 month timeframe that he gave me is in fact realistic in her circumstances.  

Have a great weekend! 

Alexis Archbold. LL.B. 
Assistant Dean, J.D. Program 
University of Toronto Faculty of Law 

By e-mail on August 22, the Associate Dean introduced Dr. Azarova to Peter Rekai, an immigration lawyer the 
University hired to assist with her work permit application: 

From: Alexis Archbold  
Date: Sat, 22 Aug 2020 at 14:16 
Subject: Meeting on Monday August 24th at 10:00 am EST 
To: Peter Rekai, Valentina Azarova  

Dear Peter and Valentina 

It is my pleasure to introduce you. Valentina, Peter is the immigration lawyer with whom I have been speaking about 
our IHRP hire circumstances. 

Peter, thank you very much for agreeing to meet with Valentina to discuss the routes to obtain a Canadian work 
permit (and ultimately permanent residency). 

As you both know, we are keen to explore the best and most expedient route for Valentina to obtain a work permit 
no later than December 31 2020. 
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Peter, Valentina is available to meet on Monday August 24th at 10:00 EST. I will defer to you to send Zoom or other 
meeting details. I will not be joining you for this meeting. 

Many thanks to you both. Have a lovely weekend! 

Alexis 

The Assistant Dean followed up with Dr. Azarova by e-mail on August 24 to ensure that she had spoken with the 
immigration lawyer. Dr. Azarova responded to confirm she had done so and provided a summary of the advice she 
had received: 

On Mon, 24 Aug 2020 at 21:05, Alexis Archbold wrote: 

Hi Valentina 

I hope you are well. Just checking in—did you and Peter connect today? 

Many thanks 

Alexis 

Alexis Archbold, LL.B. 
Assistant Dean, J.D. Program 
University of Toronto Faculty of Law 
www.law.utoronto.ca 
www.bfl.law.utoronto.ca 

 

From: Valentina Azarova  
Sent: August 24, 2020 9:00 PM 
To: Alexis Archbold 
Subject: Re: Checking in 

Hi Alexis 

Yes we did, and I was under the impression that he was going to speak with you so did not actively provide you 
with a debrief.  

The long and short of it is that the way forward would be a double barrelled approach to a work visa, as all other 
paths would be too time risky at this stage and in the Covid circumstances: a) work visa application based on a 
market assessment and the inability to find a comparable Canadian candidate; and b) work visa application based 
on my contribution as a skilled professional to Canada. The second being less resource intensive. It [sic] it works out 
then the other route can be abandoned mid-way. He noted that to guarantee a result by sometime in Dec latest, 
and probably earlier, both applications need to be launched simultaneously as soon as possible. The good news is 
that neither require my presence at any point, and would upon their success guarantee my ability to get a work visa 
at the border upon my arrival to Canada.    
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On a call on September 1, the Assistant Dean told Dr. Azarova that she would receive a written contract during the 
week of September 7 confirming the details of her terms and conditions of employment that had been previously 
discussed.  On September 3, the Assistant Dean wrote to Dr. Azarova to confirm that the hiring process was moving 
ahead smoothly: 

On Thu, 3 Sep 2020 at 14:08, Alexis Archbold wrote: 

Hi Valentina 

Thank you again for meeting with me this week. As we discussed, I am taking several steps at this end to move 
things forward including: following up with the international law firm about the independent contractor agreement, 
drafting a summary of the terms of what would be included in a subsequent employment contract, and working 
with Peter to start the special contribution and LMIA [Labour Market Impact Assessment] processes to obtain your 
work permit. I have been in touch on all of these fronts and am waiting to hear back. I hope to be in touch to update 
you very soon. 

Best 
Alexis 

On September 4, the Friday before the Labour Day weekend, the situation suddenly began to change. The chair of the 
hiring committee, Professor Audrey Macklin, was informed by Assistant Dean Archbold that a sitting Tax Court of 
Canada judge who is also an alumnus and major donor had contacted a fundraising official at the University. It is not 
clear how the judge learned about Dr. Azarova’s selection as the hiring process was still confidential at that point. 
Professor Macklin was told the judge expressed objections to Dr. Azarova’s appointment because of her work on 
Israel and Palestine. The Assistant Dean also said the judge would be calling the Dean of the Faculty of Law, Edward 
Iacobucci. Professor Macklin’s notes from that day are as follows: 

a. Assistant Dean [Archbold] contacts me: the director of alumni/advancement (I think Jennifer Lancaster but 
I’m not sure) received a call from an alum about VA [Valentina Azarova], regarding VA’s Israel/Palestine 
work.  

b. The alum is a tax judge and told the alum/advancement staff member that he intended to call Ed [Dean 
Iacobucci].  

c. I expressed my alarm and I expressed the hope that Ed would not be influenced by intervention by an alum on 
U of T hiring.6 

 
On September 6 (Sunday of the Labour Day weekend), Dean Iacobucci called Professor Macklin to announce the 
hiring process was being terminated for two reasons. First, the Dean indicated it was improper to hire Dr. Azarova as 
an independent contractor before her work permit was secured. Second, he noted that during negotiations with the 
Assistant Dean, Dr. Azarova requested permission to pursue work overseas during part of the summer vacation 
period when no courses or programs were running at the law school. He indicated this arrangement would be highly 
inappropriate. When Professor Macklin raised a concern that Prof. Azarova’s work on Israel and Palestine was 
playing a role in the Dean’s decision, the Dean reportedly replied that “it is an issue, but given the other two issues, I 
don’t need to get to the third issue.” 

—————————————————————   
6. Excerpts of Professor Macklin’s notes were published online by the Globe and Mail on September 23, 2020, “Tax Court judge accused of pressuring 

U of T law school not to hire human-rights scholar identified.” 
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On September 10, Assistant Dean Archbold wrote to Vincent Wong, the third member of the hiring committee, to 
inform him of the decision to rescind the offer to Dr. Azarova: 

From: Alexis Archbold 
Sent: Thursday, September 10, 2020 5:27 PM 
To: Vincent Wong  
Cc: Audrey Macklin 
Subject: RE: IHRP Director Update 

Hi Vince, 

Thanks for checking in. Unfortunately, Valentina’s immigration situation turned out to be more complicated than we 
thought, and the tools at our disposal to address it were fewer than we hoped. As a result, after conferring with 
senior HR leaders, we concluded yesterday that we cannot proceed with her candidacy. I informed Valentina today. I 
know this is disappointing news.   

We are switching gears very quickly to look again at the Canadian candidates whom we considered. The Dean will 
be conducting 2nd /3rd round interviews next week.  

I will let you know how things go. 

Alexis 

By videoconference call, the Assistant Dean informed Dr. Azarova that “we hit a wall”. While it was the University 
that had initially suggested that Dr. Azarova be hired as a consultant, the Assistant Dean now told her that 
immigration lawyers  “indicated very high risks” to the University if it was to engage Dr. Azarova on a short-term 
consultancy contract. The Assistant Dean also indicated the Program has been without a director for too long to wait 
until the work permit is available, and that there were other “things going on at the law school” that she did not 
specify.  

On September 11, Professor Macklin resigned from the hiring committee and as chair of the Faculty Advisory 
Committee of the IHRP. Soon afterwards, the rest of the Faculty Advisory Committee − Professors Vincent Chiao, 
Anna Su, and Trudo Lemmens – also resigned. On September 12, two former IHRP directors, Carmen Cheung and 
Samer Muscati, wrote to the Dean to express their concerns about what they viewed as political interference in the 
hiring process: 

We are…alarmed by the sequence of events, which strongly suggests improper external interference by a member 
of the judiciary in the hiring of the IHRP Director as well as a serious breach of confidentiality in the hiring process. 
Given that the essential nature of international human rights practice is to hold the powerful to account, any IHRP 
Director and their work will unavoidably be the subject of criticism from some quarters. 

On September 15, the remaining staff at the IHRP, Ashley Major and Vincent Wong, met with Assistant Dean 
Archbold to discuss IHRP programming for the upcoming year, including the abrupt cancellation of Dr. Azarova’s 
candidacy and the Dean’s decision to take over the search process. Concerns were raised about undue and improper 
interference into the hiring committee’s process. Wong expressed his position that Dr. Azarova’s offer should be 
reinstated and asked the Assistant Dean whether there was a possibility that Dean Iacobucci would reconsider his 
decision. The Assistant Dean replied that it was very unlikely. On September 16, Wong resigned from his paid 
position as Research Associate: 
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From: Vincent Wong  
Sent: Wednesday, September 16, 2020 8:54 PM 
To: Alexis Archbold  
Subject: [IHRP] Notice of Resignation 
Importance: High 

Dear Alexis, 
 
It is with a heavy heart that I send you this e-mail to convey my resignation from my Research Associate position at 
the International Human Rights Program with two weeks’ notice. 
 
I have put a lot of thought into this decision and it was an incredibly difficult one to make but one that I strongly 
believe in. When I volunteered to join you and Audrey on the hiring committee to select a new director, I did it in 
good faith that our process would be fair and transparent and that our choice, given our expertise and institutional 
knowledge, would be respected. You, Audrey, and I came to the conclusion that Valentina, given her tremendous 
experience, innovative work, sharp mind, was the consensus number one choice. Consequently, an offer was 
extended to her. 
 
It is my view that since then, the director search process has not been handled with objectivity, fairness, and 
transparency. This sudden turn of events and the withdrawal of Valentina’s offer raises serious concerns about abuse 
of process, improper external influence, and academic freedom. I was hoping upon hope that the administration 
would recognize these serious issues and take steps to redress them, and in particular to reinstate Valentina as the 
director. However, this does not seem like a realistic possibility. If I am to be completely honest, I feel like trust has 
been irrevocably broken. As a result, I feel that I must move on from the IHRP. 

 
Facing mounting criticism, the Dean issued a statement to members of the Faculty of Law on September 17. He 
denied that an offer of employment was made, and stated that any decision about hiring was not influenced by 
external pressure: 

From: lawprofs-l All professors at law school on behalf of Deans Office Law 
Sent: Thursday, September 17, 2020, 6:34 PM 
To: LAWPROFS-L@LISTSERV 
Subject: Message from the Dean 

Dear Colleagues, 

I am writing this letter, which I will share with members of the broader community making inquiries, to offer more 
details about the search for a non-academic director at the International Human Rights Program. Let me say at the 
outset that assertions that outside influence affected the outcome of the search are untrue and objectionable. 
University leadership and I would never let outside pressure to be a factor in a hiring decision. 

Searches at this University are and ought to be confidential, but I will say the following. Even the most basic of the 
conjectures that are circulating in public, that an offer was made and rescinded, is false. While conversations with a 
candidate had been ongoing, no offer of employment was made because of legal constraints on cross-border hiring 
that meant that a candidate could not meet the Faculty’s timing needs. Other considerations, including political 
views for or against any candidate, or their scholarship, were and are irrelevant. 
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As the Dean’s advisory committee leading the search understood – and as was stressed to me on several occasions 
by the non-academic administrator to whom the director would report – the timing needs existed because of the 
absence of a director at the moment, and the hope that a new director could mount a full clinical and volunteer 
program for students this academic year. Unfortunately, the opportunity to assess other candidates was derailed by 
this unnecessary controversy, and the search was cancelled. All candidates, including candidates in the recent 
search, are more than welcome to apply when the search resumes. 

In the meantime, it will be necessary for the Faculty to review the IHRP’s plans in the short run without a director in 
place. We will also consider how best to take the program forward over the long run as well. As one of my 
colleagues put it, I am confident we can take advantage of this pause to make the International Human Rights 
Program even more successful than it has been in the past. 

Sincerely, 
Edward Iacobucci  
Dean and James M. Tory Professor of Law 

In its official response to a letter written by CAUT Executive Director David Robinson, the University 
administration echoed the Dean’s contention that no offer of employment was made and that outside pressure was 
not a factor in the decision:  

From: President   
Sent: September 17, 2020 10:19 AM 
To: Monique Cooke 
Subject: Re: Letter from David Robinson, Executive Director, Canadian Association of University Teachers  
re. Academic Freedom 

Good day Mr. Robinson, 

Thank you for your message to the Office of the President and for sharing your thoughts and concerns on this 
matter. Searches at the University of Toronto are confidential and bound by policies and applicable privacy 
legislation. With respect to a recent search for a non-academic staff member in the International Human Rights 
Program (IHRP), we can confirm that no offer of employment was made to any candidate, and therefore, no offer 
was revoked. The Faculty of Law has cancelled the search. No offers were made because of technical and legal 
constraints pertaining to cross-border hiring at this time. The Faculty of Law will be reviewing program needs, and 
when and if the search resumes, all candidates are encouraged to apply or re-apply. 

Best wishes! 
Rheema Farrell 
Administrative Assistant, Correspondence Unit 
Office of the President 
University of Toronto 
Room 206, 27 King’s College Circle 
Toronto, ON Canada M5S 1A1 
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On October 7, nine faculty in the law school wrote to the Provost of the University of Toronto to express their 
concerns about how, in their view, the Dean’s actions subverted the collegial hiring process: 

The Dean of Law wields extraordinary authority for a community that calls itself self-governing. This is the case not 
only as concerns the IHRP but also as concerns curriculum matters, faculty appointments, and other subjects that 
are of concern to the law school community. It is, nevertheless, startling that the Dean intervened in the 
appointment of the IHRP Director without referring the matter back to the hiring committee that identified a short 
list and interviewed candidates. He took these steps, moreover, by informing rather than consulting with our 
colleague, Professor Audrey Macklin, who chaired the hiring committee, nor with other colleagues who sit on the 
IHRP academic advisory committee. Claiming that ‘legal constraints on cross-border hiring’ barred Dr. Azarova’s 
timely entry into Canada, the Dean would not consider Professor Macklin’s advice that her immigration status was 
eminently solvable, and that the hiring committee had unanimously concluded that there were no qualified 
Canadians in the pool. No one in a position of authority, it seems, wanted to hear this. For this reason, we view 
immigration questions, and for that matter allegations that no offer had been made to Dr. Azarova, as pretextual. 

On October 14, the University announced an “impartial review” into the affair.7 On October 15, CAUT issued a 
statement8 calling the University’s review flawed for not addressing academic freedom concerns or questions about 
outside interference in the hiring process. Additionally, the report of the review will be delivered to three senior 
administrators – the Vice-President of Human Resources and Equity, the Dean of Law, and the Provost – who could 
be implicated by their conduct in the case.  Both the Dean and the Vice-President of Human Resources and Equity 
have publicly declared that no job offer was made to Dr. Azarova, that the decision not to proceed with her candidacy 
was based on immigration impediments, and that external intervention did not affect the outcome. Moreover, in a 
message to the law school community, the Dean indicated he requested the review “in order to correct 
misconceptions and misunderstandings”. The combined effect of the public declarations and stated purpose of the 
review thus appear intended to “correct misconceptions and misunderstandings” in the form of accounts that are 
inconsistent with the administration’s position. This cannot be regarded as impartial.  

Analysis and Conclusions 
The central issues at dispute in this case revolve around 4 questions:  

1) Was an offer of employment made, accepted, and then rescinded? 

2) Were the University’s stated grounds for not proceeding with the hiring of Dr. Azarova pretextual?   

3) Do principles of academic freedom apply in this case insofar as it involves the appointment of an academic 
administrator? 

4) Is there evidence that the hiring process was influenced by outside pressure based upon objections to Dr. 
Azarova’s research and/or political views? 

  

—————————————————————   
7. https://hrandequity.utoronto.ca/memos/st atement-on-the-search-process-for-a-director-of-the-international -human-rights-program-at-

the-faculty-of-law/ 
8. https://www.caut.ca/latest/2020/10/u-t-investigation-hiring-controversy-flawed-caut  

https://hrandequity.utoronto.ca/memos/statement-on-the-search-process-for-a-director-of-the-international-human-rights-program-at-the-faculty-of-law/
https://hrandequity.utoronto.ca/memos/statement-on-the-search-process-for-a-director-of-the-international-human-rights-program-at-the-faculty-of-law/
https://www.caut.ca/latest/2020/10/u-t-investigation-hiring-controversy-flawed-caut
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1. Was an offer of employment made, accepted, and rescinded? 

The documentary evidence strongly suggests that Dr. Azarova was offered the position on August 11 and accepted 
on August 19. On the August 11 call, the Assistant Dean discussed salary, pension, starting date, and term of the 
contract. Dr. Azarova agreed to these initial terms on August 19. Subsequent e-mail exchanges between the 
Assistant Dean, Dr. Azarova, and the immigration lawyer clearly demonstrate that the parties were seeking to 
negotiate the final details of a written contract and to obtain the appropriate work permit.  In her September 3  
e-mail, the Assistant Dean is explicit that she is “drafting a summary of the terms of what would be included in a 
subsequent employment contract.” 

Based upon the evidence, it can be reasonably concluded that the University and Dr. Azarova entered a verbal 
employment contract on August 19. The subsequent decision to not proceed with her hiring amounted to a 
breach of that verbal contract.  

Even if no offer had been made, however, this would not diminish concerns about external influence over the 
hiring process. While the Dean and members of the hiring committee disagree about whether Dr. Azarova was 
offered the directorship, and the determination of that would have potential legal implications under employment 
law, it would nevertheless remain unacceptable and a violation of academic freedom if external pressure affected 
the outcome of the search process.  

2. Were the University’s grounds for not proceeding with the hiring of Dr. Azarova pretextual?  

The University claims that the decision to end employment discussions with Dr. Azarova was due to 
immigration-related complications. Principally, the University indicated that the plan to hire Dr. Azarova as an 
independent contractor until her immigration status was secured was “improper”.  This is even though it is the 
University that requested and initially approved the arrangement.  

In her e-mail of September 3 to Dr. Azarova, the Assistant Dean states that she is “following up with the 
international law firm about the independent contractor agreement.” It is therefore conceivable that legal counsel 
may have subsequently raised previously unidentified issues about the arrangement, although specifics about its 
legality were not provided to Dr. Azarova. Even if the plan to engage Dr. Azarova temporarily as an independent 
contractor was deemed to be a problem, however, it would be difficult to see this as a justifiable reason for 
terminating the hiring process entirely. The immigration lawyer indicated Dr. Azarova would receive her work 
permit within two to three months at most. The position had been vacant for over a year and interviews were not 
completed until the end of July. It seems suspect that the University in early September was now insisting that it 
could not proceed with Dr. Azarova’s appointment because she could not start immediately. It is highly 
improbable that another candidate would be available to commence work within this time frame. In fact, less than 
a week after Dr. Azarova was informed that the offer was being revoked, the Dean announced that the search for a 
new Director would be suspended. If the consultancy proposal was an issue, why was the University unwilling to 
wait for two or at most three months for Dr. Azarova to obtain her work permit?  

The second element of the Dean’s rationale relates to Dr. Azarova’s request that she be able to be absent from 
campus to continue her international human rights work during part of the summer vacation period when no 
courses or programs were running at the law school. The Dean cited this as improper. If this were indeed 
inappropriate, however, should not have Dr. Azarova been informed and asked to decide whether she would 
accept giving up this request? Instead of engaging in further negotiations on this matter, the Dean simply decided 
to stop the hiring process in its tracks. Neither rationale for ending talks with Dr. Azarova seems plausible. 
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3. Do principles of academic freedom apply in this case involving the appointment of an academic 

administrator? 

In its e-mail response to the Executive Director of CAUT on September 17 and in subsequent public 
communications, the University has emphasized that the Director of the IHRP is a “non-academic staff” position. 
This seems to imply that principles of academic freedom do not apply.  In their September 12 letter to the Dean, 
the former directors of the IHRP echo this when they assert that: “As a staff appointment, the position of IHRP 
Director does not confer academic freedom.” The Director position, as noted above, is administrative, but also 
includes teaching and research components.  

CAUT has addressed this issue in its Policy Statement on Academic Freedom for Academic Administrators.9   

The policy clearly rejects any distinction between the protections for academic freedom enjoyed by ordinary 
faculty members and that of those serving in administrative posts. The statement describes academic freedom as 
“indivisible and undiminished in all academic and public settings, whether or not these settings are aligned 
primarily with teaching, research, administration, community service, institutional policy, or public policy.” There 
is no valid distinction to be made between the academic freedom rights of academic administrators and those of all 
other members of the faculty. Academic administrators must be able to rely on the same protections in their 
academic activities as those in non-administrative academic positions.  

4. Is there evidence that the hiring process was influenced by outside pressure based upon Dr. Azarova’s 

research and/or political views? 

The sequence of events clearly shows that the hiring process was proceeding smoothly prior to September 4  
when the University was contacted by the judge and donor. The Assistant Dean, as late as September 3, was 
proceeding with drafting a written contract and ensuring the work permit process was underway. The Dean’s 
subsequent rationale for rescinding the job offer, as discussed above, is not credible and appears to be pretextual.  

The Dean has not denied that he was contacted by the judge, although the details of that conversation are not 
known publicly.  The Dean admitted to Professor Macklin that Dr. Azarova’s research on Israel’s occupation of the 
Palestinian Territories was “an issue”, but not one that he needed to address because of the purported immigration 
and work permit issues. However, if the immigration issues were pretextual, then one is left to conclude that  
Dr. Azrova’s research and advocacy around Israel and Palestine were a determining factor in the Dean’s decision. 

Based on a balance of probabilities, there is reasonable evidence to conclude that the rescinding of Dr. Azarova’s 
appointment was motivated by her research and political views regarding Israel and Palestine. On this basis, the 
CAUT Academic Freedom and Tenure Committee concludes that her academic freedom as defined in CAUT 
policy was violated, and collegial hiring practices in the Faculty of Law were breached.  

—————————————————————   
9. https://www.caut.ca/about-us/caut-policy/lists/caut-policy-statements/policy-statement-on-academic-freedom-for-academic-

administrators  

https://www.caut.ca/about-us/caut-policy/lists/caut-policy-statements/policy-statement-on-academic-freedom-for-academic-administrators
https://www.caut.ca/about-us/caut-policy/lists/caut-policy-statements/policy-statement-on-academic-freedom-for-academic-administrators


Letter to University of Toronto from 
International Human Rights Clinics and Scholars 

October 5, 2020 

Dr. Meric S. Gertler 
President, University of Toronto 
27 King’s College Circle 
Toronto, Ontario, Canada 

cc: Professor Edward Iacobucci, Dean 
University of Toronto Faculty of Law 
78 Queens Park 
Toronto, Ontario, Canada 

Via email 

Dear President Gertler, 

We write as group of human rights clinical faculty, scholars and students throughout the world to 
express our serious concern about the recent allegations that a sitting judge and major donor 
interfered in the hiring process of the Director of the International Human Rights Program (IHRP) 
at the University of Toronto Faculty of Law (the “Law School”). 

Media reports indicate that following a competitive hiring process, Dr. Valentina Azarova was 
unanimously selected by an expert hiring committee as the most qualified candidate to lead the 
Law School’s long-established and well-respected IHRP. We understand that Dr. Azarova 
accepted the Law School’s offer of employment in August 2020 through a Zoom call and was 
working out immigration logistics with the Law School to move from Germany to Canada when 
the offer was abruptly rescinded by the Law School Dean. Members of the hiring committee 
reported that they were not meaningfully informed or consulted before this turn of events. Credible 
reports indicate the about-face was the result of external pressure from a donor – a sitting judge of 
the Tax Court of Canada – who objected to aspects of Dr. Azarova’s human rights work. The 
Program’s entire faculty advisory committee resigned from the committee and a research associate 
on the hiring committee resigned from his job in protest after the Law School Dean refused to 
provide a sufficient and transparent explanation for what had occurred. Amnesty International and 
Human Rights Watch – two of the most significant and well-regarded international human rights 
organizations – have formally expressed concerns to the U of T and have called for an independent, 
external investigation. To date, the Law School and the University have not adequately explained 
the scandal.   
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It is hard to overstate how dangerous this development is for our work as human rights academics 
and clinicians and for academic freedom, the rule of law, and democracy more broadly. 
Commitment to academic freedom has long been a cornerstone of Canadian universities, and is 
essential for fostering open discussion and legitimate scholarly debate on topical and complex 
matters. Academic freedom is particularly crucial where human rights are concerned, as these 
rights can be controversial and forcefully opposed by powerful actors. The Supreme Court of 
Canada puts it succinctly in McKinney v University of Guelph: “academic freedom and excellence 
is necessary to our continuance as a lively democracy.” The Court’s astute observation is, 
unfortunately, not hypothetical. Threats to academic freedom are on the rise around the world, 
including in Canada, despite being protected by domestic laws and policies as well as international 
human rights norms.  

International human rights law protects academic freedom in various ways. Members of the 
academic community, including a director of a human rights program, enjoy rights to freedom of 
opinion, freedom of expression, freedom of association and freedom of assembly. Moreover, 
international human rights law protects an individual’s right to receive a non-discriminatory 
education, which can only be enjoyed when accompanied by the academic freedom of faculty, 
staff and students. Together these rights enable members of the academic community to carry out 
their work without fear of discrimination or repression, including work that is controversial or 
challenging to the status quo. Finally, academic freedom requires that universities remain 
autonomous, meaning they are free from external pressure, while still being publicly accountable. 
We are gravely concerned that the University of Toronto’s recent conduct violates each of these 
principles.  

Despite these basic human rights undergirding academic freedom, the University of Toronto now 
hides behind unconvincing technicalities rather than address these fundamental principles. 
Perplexingly, the University and Law School claim academic freedom should not apply to this 
senior position as it is a “staff” position rather than a “faculty” position. While we are concerned 
that classifying a position like this as “staff” itself evidences inappropriate concern for the issues 
we raise here, it is clear that international human rights law itself calls for academic freedom for 
this “staff” position. The United Nations Committee on Economic, Social and Cultural Rights 
specifically notes in its General Comment 13 that all members of the academic community at 
institutions of higher education should receive the highest level of protection as “staff and students 
in higher education are especially vulnerable to political and other pressures which undermine 
academic freedom.” Indeed, it is difficult to conceive of a university position more in need of 
academic freedom than the director of a human rights program.  

To ensure respect for the fundamental human rights underpinning academic freedom, academic 
institutions and their administrators are surely compelled to do at least as much to protect staff 
working on human rights issues as they do to protect tenured faculty. A human rights director’s 
work often involves far more political controversy than arises from the work of many tenured 
faculty. As this very incident demonstrates, the position is highly exposed to powerful actors who 
seek to shape education and dialogue to their desired message. The position calls for greater 
protection from external political pressure because of this reality, not less. The University and Law 
School’s failure to protect these basic principles is a grave warning to those of us working in this 
field and to the academy more broadly: it demonstrates that universally accepted rights are 
threatened within the walls of our most august institutions.  
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We are also deeply disappointed the Dean’s decision has undermined the ongoing work of the 
IHRP. The IHRP is “cherished” by students, undertakes important real-world work, partners 
widely with domestic and international organizations and helps bolster the University’s reputation 
as an institution supporting social progress. It is especially discouraging that the Law Dean has 
made this decision at a time when new challenges to human rights arise daily and all human rights 
defenders, including those in the IHRP, need to function at full capacity to respond. 

That this scandal is taking place in one of Canada’s top law schools makes us wonder how we can 
trust the very institutions that are supposed to be teaching us about law, justice, fair process and 
inalienable rights. The University, and particularly the Law School, prides itself on teaching these 
concepts and training future lawyers to respect and embody the highest ideals of the legal 
profession. These institutions should thus be held to a high standard in complying with these laws 
and principles. Because it is their professional obligation to foster respect for justice, human rights, 
the rule of law, fairness, and transparency, it is incumbent upon all faculty and staff members to 
present themselves as exemplars of these values. This is especially true of those in leadership roles. 
Further, not only is the fact of academic freedom central to the university’s mission, the perception 
of academic freedom is equally crucial to ensure a vibrant intellectual community. We do not see 
the Law School’s actions – either in revoking Dr. Azarova’s offer or in inadequately responding 
to the wave of subsequent criticism – as consistent with these standards.  

When the University of Toronto’s Law School bows to external interference, it fails to fulfill its 
purpose as a place that supports and develops the open and dynamic exchange of ideas – even 
controversial ones.  This exchange is foundational not only to human rights clinics and other 
academic programs, but more generally to the rule of law and democracy. We thus add our voice 
to the growing calls for the immediate reinstatement of Dr. Azarova and for a transparent 
explanation of the controversy through an independent and impartial investigation.  If this situation 
is not immediately rectified by the University of Toronto and the Law School, it will render the 
harm already done to the reputation of the IHRP irreparable and send a chill throughout human 
rights clinics and the academy at precisely the moment where this type of work is especially needed 
and increasingly under threat.  

Now is the time for the University of Toronto and its Law School to demonstrate their commitment 
to preserving and protecting the very academic freedom and commitment to transparency that 
underpins the institution’s reputation as a respected leader in education. As human rights clinicians 
and scholars, we undertake as a collective to do our utmost to hold the University of Toronto and 
our own institutions to these universal standards. 

Sincerely yours,  
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International Human Rights Clinic Directors and Faculty 
 
Anca Ailincai 
Professeure de droit public 
Responsable de la clinique juridique en droit des libertés (Clinidroit) 
Responsable du Master 2 “Contentieux des droits fondamentaux” 
Faculté de droit, Université Grenoble-Alpes 
 
Susan Akram 
Clinical Professor and Director International Human Rights Clinic 
Boston University School of Law 

Roxanna Altholz 
Clinical Professor of Law 
Director, International Human Rights Law Clinic  
Berkeley Law 

Xavier Aurey 
Lecturer 
President, Network of Francophone Law Clinics 
University of Essex, UK 
 
Sandra Babcock 
Clinical Professor 
International Human Rights Clinic 
Cornell Law School 

Nicole Barrett 
Director, International Justice & Human Rights Clinic 
Peter A. Allard School of Law 
University of British Columbia 

Elizabeth Brundige 
Clinical Professor of Law 
Director, Gender Justice Clinic 
Cornell Law School 
 
Linde Bryk 
Director, Amsterdam Law Clinics 
Amsterdam Law School 
University of Amsterdam 
 
Susan H. Farbstein 
Clinical Professor of Law 
Director, International Human Rights Clinic 
Harvard Law School 
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Martin Flaherty 
Leitner Family Professor of International Human Rights 
Leitner Center for International Law and Justice 
Fordham Law School 

Laurel E. Fletcher 
Clinical Professor of Law 
Clinical Program Director 
Co-Director, International Human Rights Law Clinic 
Co-Faculty Director, Miller Institute for Global Challenges and the Law 
Berkeley Law School 

Hannah R. Garry 
Clinical Professor of Law 
Director, International Human Rights Clinic 
USC Gould School of Law 

Dr. Robert Heinsch, LL.M. 
Associate Professor of Public International Law &  
Director Leiden International Humanitarian Law Clinic 
Grotius Centre for International Legal Studies 
Leiden Law School, The Netherlands 

Salvador Herencia-Carrasco 
Director, Human Rights Clinic 
Human Rights Research and Education Centre 
University of Ottawa 
 
Deena R. Hurwitz 
Schell Center Senior Human Rights Fellow 
Yale Law School  
 
Sarah Knuckey 
Faculty co-director, Human Rights Institute 
Lieff Cabraser Associate Clinical Professor of Law 
Director, Human Rights Clinic 
Columbia Law School 

Fannie Lafontaine 
Full Professor, Faculty of Law 
Founder & Co-Director, International Criminal and Humanitaire Law Clinic (CDIPH) 
Université Laval 
 
Dieudonné K. Kossi 
Doctorant en Droit Public / Assistant d’Enseignement  
Directeur de la Clinique d’Expertise Juridique et Sociale 
Faculté de Droit, Université de Lomé 
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Sarah Mehta 
Associate Research Scholar 
Human Rights Clinic & Institute  
Columbia Law School 
 
Priyanka Motaparthy 
Associate Research Scholar 
Human Rights Clinic & Institute 
Columbia Law School 
 
Reza Moradinejad 
Professeur adjoint 
Coresponsable de la clinique de rédaction législative 
Faculté de droit 
Université Laval 
 
Astha Sharma Pokharel 
Clinical Teaching Fellow 
International Human Rights Law Clinic 
Berkeley Law School 

Martha Rayner 
Clinical Associate Professor of Law 
Fordham Law School 

Gulika Reddy 
Senior Clinical Teaching Fellow 
Human Rights Clinic 
Columbia Law School 
 
Mariana Olaizola Rosenblat 
Global Human Rights Clinic Fellow 
Lecturer in Law 
University of Chicago Law School 
 
Francisco J. Rivera Juaristi 
Associate Clinical Professor of Law 
Director, International Human Rights Clinic 
Santa Clara Law 

Margaret Satterthwaite 
Professor of Clinical Law 
Director, Center for Human Rights and Global Justice 
New York University School of Law 
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James Silk 
Binger Clinical Professor of Human Rights 
Allard K. Lowenstein International Human Rights Clinic 
Director, Orville H. Schell, Jr. Center for International Human Rights 
Yale Law School 
 
Maria Sokolova 
Junior Supervising Lawyer 
International Justice & Human Rights Clinic 
Peter A. Allard School of Law 
University of British Columbia 
 
Cynthia Soohoo 
Co-Director Human Rights & Gender Justice Clinic 
CUNY School of Law 

Érick Sullivan 
Lawyer 
Deputy Director, International Criminal and Humanitaire Law Clinic (CDIPH) 
Université Laval 
 
Valériane Thool 
Lecturer  
Deputy-director, International Bureau of Legal Assistance (BAJI) 
Université de Sherbrooke 
 
Ryan Thoreson 
Clinical Lecturer in Law 
Yale Law School 
 
Salma Waheedi 
Human Rights Lawyer and Clinical Instructor 
International Human Rights Clinic 
Harvard Law School 

JoAnn Kamuf Ward 
Director, Human Rights in the US Project, Human Rights Institute 
Supervisor, Human Rights Clinic 
Columbia Law School 
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International Human Rights Scholars 
 
Nadia Abu-Zahra 
Associate Professor and Joint Chair in Women’s Studies at the University of Ottawa and 
Carleton University 
Steering Committee Member, Scholars at Risk, University of Ottawa 
Management Committee Member, Human Rights Research and Education Centre, University of 
Ottawa 
 
Kjell Anderson 
Director, Master of Human Rights program 
Assistant Professor in Law 
University of Manitoba  

Larry Chartrand 
Professor Emeritus 
University of Ottawa 
 
Florence Couillard 
Coordonnatrice 2020-2021 
Réseau national d'étudiants Pro Bono - Section Université Laval 
Faculté de droit, Université Laval 
 
François Crépeau 
Hans & Tamar Oppenheimer Professor of Public International Law 
Faculty of Law 
McGill University 
 
Emilio Dabed 
Adjunct Professor  
Osgoode Law School 
York University, Toronto 

Amanda DiPaolo 
Professor of Human Rights 
Chair, Human Rights Department 
St. Thomas University  

Helen Duffy 
Professor of Human Rights and Humanitarian Law 
Director of Human Rights in Practice 
Leiden University, The Netherlands 
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Geneviève Dufour 
Full Professor, Faculty of Law, and Lawyer (Quebec Bar) 
Co-director, International Bureau of Legal Assistance (BAJI) 
Université de Sherbrooke 
 
Viviana Fernandez 
Assistant Director 
Human Rights Research and Education Centre 
University of Ottawa 
 
Amanda Ghahremani 
International Criminal Lawyer 
Research Associate, Simone de Beauvoir Institute at Concordia University 
Co-Researcher, Canadian Partnership for International Justice 
 
Julia Grignon 
Full Professor, Faculty of Law 
Co-Director, International Criminal and Humanitaire Law Clinic (CDIPH) 
Université Laval 
 
Emma Irving 
Assistant Professor of Public International Law 
Senior Supervisor of Kalshoven-Gieskes Forum International Humanitarian Law Clinic 
Leiden University Law School 
 
Mark Kersten 
Researcher, Munk School of Global Affairs and Public Policy 
University of Toronto 
Senior Consultant, Wayamo Foundation 
 
Tally Kritzman-Amir 
Visiting Assistant Professor 
Boston University School of Law 
 
Frédéric Mégret 
Full Professor and Dawson Scholar 
Centre for Human Rights and Legal Pluralism 
Faculty of Law 
McGill University 
 
Robin Pass 
General Manager 
Institute for International Law of Peace and Armed Conflict 
Ruhr-University Bochum, Germany 
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David Pavot 
Professor 
Research chair on anti-doping in sports 
Co-director, International Bureau of Legal Assistance (BAJI) 
Université de Sherbrooke 
 
Craig Scott 
Professor of Law & Academic Director 
International and Transnational Law Program 
Osgoode Hall Law School of York University 
 
Alain-Guy Sipowo 
Lecturer 
Laval University 
McGill University and Sherbrooke University 
Member of the Bar of Quebec 
 
François Tanguay-Renaud 
Associate Professor 
Osgoode Hall Law School 
Co-Director, Jack & Mae Nathanson Centre on Transnational Human Rights, Crime and Security 
York University 

Meredith Terretta     
Gordon F. Henderson Chair in Human Rights 
Human Rights Research and Education Centre 
University of Ottawa 
 
Joao Velloso 
Assistant Professor 
Faculty of Law, University of Ottawa 
Member of the Steering Committee of Scholars at Risk - uOttawa 
 
 
International Human Rights Student Clinicians 
 
Jeanne Dileseigres 
Student Clinician, Master 2 “Human Rights Litigation” 
University of Grenoble-Alpes 

Alex Farrant 
Student, IJHR Clinic 
University of British Columbia 

Agathe Feuillard-Hatton 
Student Clinician, Master 2 “Human Rights Litigation” 
University of Grenoble-Alpes 
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Nicolas Huertas     
Student     
Allard School of Law 
University of British Columbia  

Imalka Nilmalgoda 
Student, IJHR Clinic 
Peter A. Allard School of Law 
University of British Columbia 

Diego Arias Sevilla 
Clinician student 
Master 2 Contentieux des droits fondamentaux 
Université Grenoble Alpes 
 
Harkeerit Shokar 
Student  
International Justice & Human Rights Clinic  
University of British Columbia 

Gillian Thiel 
Student 
International Justice and Human Rights Clinic, UBC 
 
Christine Yan 
Student Clinician 
International Justice & Human Rights Clinic (UBC) 

Mathilde Besse 
Student Clinician, Master 2 “Human Rights Litigation” 
University of Grenoble-Alpes 

 
 



78/84 Queen’s Park 
Toronto, Ontario  M5S 2C5 Canada 

October 7, 2020 

Vice President and Provost Cheryl Regehr, 
Office of the Vice-President & Provost 
University of Toronto 
27 King’s College Circle 
Simcoe Hall, Suite 225 
Toronto, ON   

Dear Provost Regehr, 

We write to register our concerns about the aborted hiring of a Director for the International Human Rights 
Program (IHRP) at the Faculty of Law. We know that you have heard from various constituencies outside the 
law school protesting the decision of the Dean of the Faculty of Law and urging an independent inquiry. These 
interventions have adequately laid out the publicly available facts to warrant such an inquiry. We want, instead, 
to provide a perspective from inside the law school that helps to explain governance failures at the University 
of Toronto.  

So far, the Faculty and University response to this crisis has been to ‘deny, deflect blame, and move on.’ This 
strategy of large institutions and powerful individuals is played out in the news with regularity. The corrosive 
consequences for academic culture of an effort to minimize the controversy and make it disappear have been on 
full display. One might have hoped for better from an institution of higher learning, especially the University 
of Toronto. It is especially concerning that these events occurred under the authority of the Faculty of Law.  

Maintaining, for instance, that Faculty’s ‘timing needs’ could not be satisfied is far from satisfactory. Terms of 
employment were in the process of being negotiated when the Dean declared that Dr. Azarova would not be 
hired to direct the IHRP. We do not understand how this decision could speed up hiring of a new IHRP Director, 
particularly in the circumstances of a pandemic, where most or all of her work would be done remotely. While 
we are dissatisfied with these and other explanations offered by the Dean of Law regarding his decision to 
terminate the hiring of Dr. Azarova, we prefer to highlight in this letter the institutional environment that enabled 
the Dean to ignore the advice of his own advisory committee and, thereby, sideline academic colleagues.  

The Dean of Law wields extraordinary authority for a community that calls itself self-governing. This is the 
case not only as concerns the IHRP but also as concerns curriculum matters, faculty appointments, and other 
subjects that are of concern to the law school community. It is, nevertheless, startling that the Dean intervened 
in the appointment of the IHRP Director without referring the matter back to the hiring committee that identified 
a short list and interviewed candidates. He took these steps, moreover, by informing rather than consulting with 
our colleague, Professor Audrey Macklin, who chaired the hiring committee, nor with other colleagues who sit 
on the IHRP academic advisory committee. Claiming that ‘legal constraints on cross-border hiring’ barred Dr. 
Azarova’s timely entry into Canada, the Dean would not consider Professor Macklin’s advice that her 
immigration status was eminently solvable, and that the hiring committee had unanimously concluded that there 
were no qualified Canadians in the pool. No one in a position of authority, it seems, wanted to hear this. For 
this reason, we view immigration questions, and for that matter allegations that no offer had been made to Dr. 
Azarova, as pretextual. 
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It goes without saying that continual support from engaged and committed faculty is one of the keys to success 
of programmes like the IHRP. That the Dean of Law could act in such a high-handed manner in the IHRP 
appointment process, without fear of being called to account for his decision, is a sign of a decayed collegial 
environment. It also speaks to a failed vision of governance at the Faculty of Law. We have little doubt that too 
much power resides in deans elsewhere, too, at other units around the University. Our object in this letter is to 
call out this high-handed manner of governance for what it is – rule by fiat. It cannot be that our judgment and 
powers of critical reflection should be trained on all other institutions of power but must be turned off at the 
University gates.  
  
We are about to appoint a new Dean. We are worried that the culture of governance at the law school will remain 
unchanged. This is not a problem we faculty alone can solve. Beyond the small group of faculty that sit on the 
decanal search committee, we have no voice. Indeed, you have foreclosed even the possibility of discussions, 
in confidence with members of the decanal search committee, regarding the merits of candidates who will be 
placed on your committee’s short list. Given our disenfranchisement both within the law school and in the 
appointment of a new Dean, we have no other outlet to express our frustration other than to plead with you, the 
single University administrator with influence, to change course. You have it within your power to help ensure 
that the new Dean of Law will not exercise authority in ways destructive of the culture of inquiry, learning, and 
accountability that we pride ourselves at the Faculty of Law. 
 
One last matter: We delayed sending this letter to you in order to give the Dean of Law an opportunity to address 
some of the unanswered questions arising out of this episode at our Faculty Council on October 7, 2020. The 
Dean was invited, repeatedly, by members of faculty and the Student Law Society to address matters related to 
the future of IHRP and governance at the law school. Although none of these questions related to the Azarova 
matter, the Dean refused to answer any of these questions. He also refused to comment on the role of academic 
freedom in relation to clinical programs or make a commitment to the faculty to hold a meeting where these 
questions could be discussed. 
     Sincerely, 
 
 
______________________  ____________________  
Vincent Chiao  Trudo Lemmens  
Associate Professor of Law  Professor of Law  
    
______________________  ______________________  
Anver Emon  Jeffrey MacIntosh  
Professor of Law  Professor of Law  
    
______________________  ______________________  
Mohammad Fadel  Denise Réaume  
Professor of Law  Professor of Law  
    
______________________  ______________________  
Ariel Katz  Kent Roach  
Associate Professor of Law  Professor of Law 

 
 

  ______________________ 
David Schneiderman 

 

  Professor of Law  
 
 
cc: Meric Gertler, President, University of Toronto  
      Edward Iacobucci, Dean of the Faculty of Law, University of Toronto 
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October 16, 2020 

BY EMAIL: president@utoronto.ca 

Dr. Meric S. Gertler  
President 
University of Toronto 
27 King’s College Circle 
Room 206 
Toronto, ON  
M5S 1A1 

Dear President Gertler: 

At its meeting yesterday, the CAUT Executive Committee voted unanimously to bring a motion to 
the November 27 CAUT Council that the administration of the University of Toronto be censured for 
its actions related to the decision to cancel the hiring of Dr. Valentina Azarova. According to CAUT’s 
“Procedures Regarding Censure”, which I have enclosed for your  information and reference, the 
motion before Council will be to give notice to the University of Toronto’s administration that unless 
Dr. Azarova’s situation is suitably resolved, censure will be imposed at the Council meeting in April, 
2021.  

The decision to commence censure proceedings is not taken lightly and follows a thorough review 
of the facts of the case by the CAUT Academic Freedom and Tenure Committee. The Committee 
has unanimously concluded that the cancellation of Dr. Azarova’s appointment was politically 
motivated, and as such represents a serious breach of academic freedom. 

As you are aware, censure is a rarely used sanction and reserved only for those instances in which 
an administration acts in a way that threatens fundamental principles of academic freedom and 
tenure, collegial governance, and the integrity of the academic profession. The University of 
Toronto can immediately avoid censure if it restores the offer of the Directorship of the IHRP to  
Dr. Azarova.  

Whenever CAUT considers censure of an administration our goal is to get problems resolved before 
censure is imposed. I would therefore be pleased to discuss ways that we might find a mutually 
acceptable resolution to this dispute so that the University of Toronto can avoid becoming the only 
institution in Canada under censure. It is everyone’s interest that we do so.  
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October 16, 2020 

2/2 

I look forward to your reply. 

Sincerely, 

David Robinson 
Executive Director 

cc: Brenda Austin-Smith, CAUT President (brenda.austin-smith@umanitoba.ca) 
  Alison Hearn, Chair, CAUT Academic Freedom and Tenure Committee (ahearn2@uwo.ca) 

Terezia Zoric, President, University of Toronto Faculty Association (zoric@utfa.org) 

Enclosure 



October 29, 2020 

Mr. David Robinson 
Executive Director, Canadian Association of University Teachers 
2705 Queensview Drive 
Ottawa, ON K2B 8K2 

Dear Mr. Robinson: 

On behalf of the University of Toronto I am writing in response to your letter of October 16, 
2020 in which you indicate that the CAUT Executive Committee, after “a thorough review of the 

facts of the case by the CAUT Academic Freedom and Tenure Committee”, intends to bring a 

motion before CAUT Council on November 27, 2020 to impose “censure” on April 21, 2021 

unless demands are met regarding an internal hiring process at the University of Toronto’s 

Faculty of Law for a new Director of the International Human Rights Program. 

I am attaching for your information a public statement I released on October 29, 2020, which 
speaks directly to the concerns that some have raised about the independence, impartiality, and 
transparency of the review process. As you will see, I have announced:  

• That the Patterson review will now report to me directly, and that Professor Patterson will
submit her written report to me by mid-January at the latest.

• That I undertake to make the full report and its recommendations public, subject only to
respecting the privacy of individual candidates involved in the search process.

These changes reflect the University of Toronto’s commitment to a full, fair, and transparent 

review to establish the facts in the case of a candidate who was recommended by the Search 
Committee to become the new Director of the International Human Rights Program.  

I am disappointed that the CAUT would choose to act before the independent external review 
has been completed, as it is intended to establish the facts pertaining to this matter and make 
recommendations to the University. As I have made clear in my statement, I am undertaking to 
make the full report public, subject only to protecting the privacy of individual candidates in the 
search process. As you know, universities routinely give such a guarantee to candidates who 
choose to compete in a search.   

I hope the changes that I have announced will reassure you and your colleagues of the University 
of Toronto’s strong commitment to undertake a fair, impartial and transparent review to establish 
the facts of what happened. I hope as well that you and your colleagues will choose to wait for 
the evidence that I have committed to make public, before deciding whether or not to proceed 
with any further steps.  
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Thank you for your offer to engage in a discussion of this issue. I suggest that we wait until I 
have received and made public the report of Professor Patterson. Since I expect her report will 
provide a comprehensive account of the relevant facts pertaining to this matter, it will provide 
important common ground for a discussion between us.  

Let me assure you that the University of Toronto remains deeply committed to upholding the 
academic freedom of its faculty members and librarians. The University takes this responsibility 
extremely seriously and will take appropriate action in any case where the facts, fairly 
determined, warrant it.   

Sincerely, 

Meric Gertler 
President 



October 29, 2020 

Statement on the External Review of the Search Process 
for a Director of the International Human Rights Program at the Faculty of Law 

I have followed with deep concern the controversy surrounding the recent search for a new 
Director of the International Human Rights Program, an administrative staff position in the 
Faculty of Law. Allegations have been made that a candidate’s academic freedom has been 

breached by the alleged rescinding of an offer for her to be employed as Director. Additional 
concerns about particular aspects of the search process have also been raised. 

Let me underscore, as I have said often during my term as president, that academic freedom is a 
fundamental value of the University of Toronto. Any suggestion that academic freedom has been 
violated must be treated with the utmost gravity. It is also critically important that the integrity of 
our search processes be upheld. Hence, it is imperative that these concerns be thoroughly and 
fairly reviewed to establish the facts. 

In response to these concerns, the Vice-President of Human Resources and Equity announced 
that an external review would be undertaken by Professor Bonnie Patterson, CM, OOnt, MLS, 
LL.D, ICD.D, a highly respected consultant in higher education and governance. Professor
Patterson is former President of the Council of Ontario Universities and former President and
Vice-Chancellor of Trent University.

Some have raised questions about the independence, impartiality, and transparency of the review 
as originally structured. I have heard these concerns.  

To remove any doubts, I am announcing: 

• First, that the Patterson review will now report to me directly, and that Professor Patterson
will submit her written report to me by mid-January at the latest.

• Second, I undertake to make the full report and its recommendations public, subject only to
respecting the privacy of individual candidates involved in the search process.

The terms of reference for the review, which provide for a thorough, fair, and evidence-based 
review of the search process, will remain the same. They ask the external reviewer to provide: 

• A comprehensive factual narrative of events pertaining to the search committee process;

• A report on the basis for the decision to discontinue the candidacy of the search committee’s

preferred candidate; and

• Her conclusions on whether existing University policies and procedures were followed in this



search, including those relating to confidentiality obligations in search processes. 
 
While participation in this review is voluntary, if anyone is asked by the reviewer to be 
interviewed, I urge them to participate. 
 
The University of Toronto remains deeply committed to academic freedom. It is important that 
we now await the results of the comprehensive review that will establish the facts of what 
happened and make recommendations to the University in a report to me that will be made 
public.  

 
Sincerely, 

 
Meric Gertler 
President 
 
 
 



October 29, 2020 

Statement on the External Review of the Search Process 
for a Director of the International Human Rights Program at the Faculty of Law 

I have followed with deep concern the controversy surrounding the recent search for a new 
Director of the International Human Rights Program, an administrative staff position in the 
Faculty of Law. Allegations have been made that a candidate’s academic freedom has been 
breached by the alleged rescinding of an offer for her to be employed as Director. Additional 
concerns about particular aspects of the search process have also been raised. 

Let me underscore, as I have said often during my term as president, that academic freedom is a 
fundamental value of the University of Toronto. Any suggestion that academic freedom has been 
violated must be treated with the utmost gravity. It is also critically important that the integrity of 
our search processes be upheld. Hence, it is imperative that these concerns be thoroughly and 
fairly reviewed to establish the facts. 

In response to these concerns, the Vice-President of Human Resources and Equity announced 
that an external review would be undertaken by Professor Bonnie Patterson, CM, OOnt, MLS, 
LL.D, ICD.D, a highly respected consultant in higher education and governance. Professor
Patterson is former President of the Council of Ontario Universities and former President and
Vice-Chancellor of Trent University.

Some have raised questions about the independence, impartiality, and transparency of the review 
as originally structured. I have heard these concerns.  

To remove any doubts, I am announcing: 

• First, that the Patterson review will now report to me directly, and that Professor Patterson
will submit her written report to me by mid-January at the latest.

• Second, I undertake to make the full report and its recommendations public, subject only to
respecting the privacy of individual candidates involved in the search process.

The terms of reference for the review, which provide for a thorough, fair, and evidence-based 
review of the search process, will remain the same. They ask the external reviewer to provide: 

• A comprehensive factual narrative of events pertaining to the search committee process;

• A report on the basis for the decision to discontinue the candidacy of the search committee’s
preferred candidate; and

• Her conclusions on whether existing University policies and procedures were followed in this
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search, including those relating to confidentiality obligations in search processes. 
 
While participation in this review is voluntary, if anyone is asked by the reviewer to be 
interviewed, I urge them to participate. 
 
The University of Toronto remains deeply committed to academic freedom. It is important that 
we now await the results of the comprehensive review that will establish the facts of what 
happened and make recommendations to the University in a report to me that will be made 
public.  

 
Sincerely, 

 
Meric Gertler 
President 
 
 
 



78/84 Queen’s Park 
Toronto, Ontario  M5S 2C5 Canada 

29 October 2020 

President Meric Gertler,  
University of Toronto 
27 King’s College Circle 
Simcoe Hall, Suite 225 
Toronto, ON   

Dear President Gertler, 
We write to object to the University’s response to the many expressions of concern you have received about                  
the IHRP controversy at the Faculty of Law. We are glad to see some acknowledgment that the response of                   
Vice-President Hannah-Moffat did not meet threshold standards of fairness. Your recent response does not,              
however, respond to all of the fairness concerns. Unless a review is carried out properly, it will undermine the                   
review’s legitimacy and credibility in the eyes of the university community and the wider public. 

The review will not widely be seen as impartial. The review of the conduct of a university administrator has                   
been assigned by university administrators to a single individual who is a former university administrator.               
This cannot help but give rise to a perception of bias. However respected as a university administrator,                 
President Patterson’s experience and perspective is still that of an administrator. Best practices in this area                
often call for review panels with members chosen to represent different perspectives with a neutral chair. This                 
is why many of the University’s internal appeal processes are so designed. Just as the University would surely                  
not accept a past President of CAUT as a sole investigator, the University cannot expect faculty and staff to                   
see a former university president as an impartial sole investigator.  

The selected reviewer’s background raises concerns. While President of Trent, President Patterson was             
herself the subject of a CAUT investigation into her decision not to reappoint Prof. George Nader as Principal                  
of a college, though recommended by the appointment committee, because he opposed her intention to close                
colleges. President Patterson told CAUT that an investigation into “Dr. Nader’s failure to be reappointed to a                 
managerial position would be neither appropriate nor useful”. The investigation found that her decision              
violated academic freedom. She is now tasked with investigating whether a decision by the Dean of Law not                  
to appoint to a non-faculty position the unanimous choice of the hiring committee violates academic freedom.                
We believe her prior involvement as the subject of a very similar complaint makes the decision to choose her                   
inappropriate. Further, the reasons for terminating the search rest on legal claims (e.g. employment and               
immigration law), over which President Patterson claims no professional expertise. Will the review assess              
these legal claims? 

The review’s mandate is vague and incomplete. 

Academic Freedom: The mandate does not explicitly refer to academic freedom, its explicit and implicit               
presence in University policies, memorandum of agreement with UTFA, and procedures and norms. The              
mandate must explicitly address whether, when, and what contact occurred between the Dean and any               
alumni or donors about the IHRP appointment. It must address whether the Director of the IHRP – “a                  
managerial staff position – not a faculty one” according to Vice-President Hannah-Moffat – is entitled to                
academic freedom. What would the implications be for clinical directors and like positions, and other               
centres at the university? The review must address whether “existing” policies with respect to academic               
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freedom are true to the aspirations of a faculty-governed institution, and adequate to current and future                
trends in higher education.  

The scope of the Dean’s authority over hiring. Conventions about good faith and the autonomy of                
search committees may be at stake. Eleventh hour intervention in ongoing negotiations is destructive of               
the integrity of search processes and is a power that should be used only in extraordinary circumstances.                 
More generally, it undermines collegial governance for administrators to take the view that they owe               
faculty no explanation for such decisions. Will the review consider these issues?  

Confidentiality. The announcement does not specify which policies regarding appointments, including           
those on confidentiality, are pertinent. Will the review consider whether the selection of the chosen               
candidate was kept confidential, or whether the circumstances of the decision to terminate the search               
were, or both? These raise very different issues.  

The announcement does not address consequences that may ensue from the report’s findings. Neither              
Vice-President Hannah-Moffat’s announcement, nor your own, makes clear whether members of the            
university community may be put personally at risk of disciplinary or other official action as a result of this                   
review.  

The legitimacy of an investigation of any sort hinges on its fairness. One that gives rise to an apprehension of                    
bias, has no clear mandate, and is not forthcoming about its implications will not resolve this issue and secure                   
the reputation of the University of Toronto. Prospective participants in the process cannot make an informed                
decision about whether to participate, and members of the University community cannot have confidence in               
the integrity of the process, without elaboration and clarity about the object, scope and consequences of this                 
review.  

We urge the University to further rethink this process before even more damage is done. That no effort was                   
made to design this process in a way that would safeguard important procedural principles can only fuel                 
suspicions. We would be happy to consult with you about the terms of an adequate investigation. 

Sincerely, 

________________________________ 
Vincent Chiao 
Associate Professor of Law 

________________________________ 
Jeffrey MacIntosh 
Professor of Law 

________________________________ 
Anver Emon 
Professor of Law 

________________________________ 
Denise Reaume 
Professor of Law 

________________________________ 
Mohammad Fadel 
Professor of Law 

________________________________ 
Kent Roach 
Professor of Law 

________________________________ 
Ariel Katz 
Associate Professor of Law 

________________________________ 
David Schneiderman 
Professor of Law 
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________________________________ 
Trudo Lemmens 
Professor of Law 

 

________________________________ 
Anna Su 
Associate Professor of Law 
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November 30, 2020 

BY EMAIL: president@utoronto.ca 

Dr. Meric S. Gertler  
President 
University of Toronto 
27 King’s College Circle 
Room 206 
Toronto, Ontario 
M5S 1A1 

Dear President Gertler: 

At its meeting on Friday November 27, CAUT Council approved the following notice of motion: 

That unless satisfactory steps are taken by the University of Toronto administration 
to remedy the violations of academic freedom involving the hiring of Dr. Valentina 
Azarova as Director of the International Human Rights Program, censure will be 
imposed on the University of Toronto administration at the Spring meeting of 
Council. 

As I indicated in my previous correspondence, whenever CAUT considers censure of an 
administration our goal is to get problems resolved before censure is imposed. I note that in your 
letter of October 29 you indicated a willingness to discuss this matter following the release of the 
review to be undertaken by Professor Patterson. I look forward to any dialogue that might help us 
find a mutually acceptable resolution to this dispute. 

Sincerely, 

David Robinson 
Executive Director 

cc: Brenda Austin-Smith, CAUT President (brenda.austin-smith@umanitoba.ca) 
  Alison Hearn, Chair, CAUT Academic Freedom and Tenure Committee (ahearn2@uwo.ca) 

Terezia Zoric, President, University of Toronto Faculty Association (zoric@utfa.org) 
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the University, one selected by the Faculty Association, and a Chair by consensus of those two 
appointees. 
 
Recommendation 1: An impartial review be permitted by a tripartite panel with clear terms of reference 
to report publicly on the result of its findings. 
 
Procedural Fairness 
Second, the terms of reference contained in the October 14, 2020 Memo from Kelly Hannah-Moffat, VP 
HR & Equity, do not appear to contemplate the need to ensure procedural fairness for those who might 
participate in the interviews and raise concerns about a lack of attention to protecting important interests, 
such as reputational interests, as well as not putting participants at risk of further harm. The procedures 
that an independent review follows should be guided by norms of accountability and transparency. 
Interviewees should be properly notified, provided with as much information as possible so that they are 
not participating ‘in the dark’ or unable to rebut allegations, given an outline of the process to be followed 
so they know what to expect, and be assured that they may have representation throughout. It is even 
more vital that participants be afforded procedural protections when potential disciplinary measures are a 
possible sanction or when reprisals against some participants could occur. 
 
Recommendation 2: The University needs to make public the procedures that will be used and show that 
an appropriate level of procedural fairness has been guaranteed for those who participate in the review. 
To achieve this goal, the University likely needs to extend the timeline for the review. The University 
should ensure that the reviewing panel can secure legal counsel who can provide independent legal 
advice, particularly with respect to procedural fairness matters. 
 
Prejudgement & Whistleblowing Protections 
Third, to date, statements made by some University officials do not seem to contemplate the possibility 
that those who were involved in the search, and who subsequently resigned because of their concerns 
about the Dean’s decision, had legitimate concerns. The University ought not to take a side, or be 
perceived as taking a side but, rather, should act even-handedly and with an open mind towards all 
University members so that its determination will be both sound and fair. 
 
Thinking of the future, this controversy presents an invitation to consider implementing “whistleblowing” 
policies and protections for those who disclose, reasonably and in good faith, what they believe to be 
wrongdoing in relation to University policies and/or violations of legal or regulatory requirements. This 
initiative would support principles of good governance and exemplify a commitment to institutional 
stewardship by acting in the best interests of the university as a whole. After all, one of the defining 
purposes and fundamental duties of the University is to promote truth and protect academic freedom in 
the service of truth. 
 
Recommendation 3: The University should publicly affirm that it supports all of its members who 
participate in its review. The University should establish a whistleblowing policy as a best practice. 
 
The University of Toronto takes deserved pride in its tradition of academic excellence and affirms that it 
is “guided by excellent principles of good governance.” We hope our recommendations contribute to 
changes to the anticipated review which will improve its integrity and enable it to achieve “best practices” 
standards.  
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Sincerely, 
 
Colleen M. Flood 
Professor & University Research Chair, Faculty of Law, University of Ottawa 
 
Mary Liston 
Associate Professor, Peter A. Allard School of Law, University of British Columbia 
 
Sheila Wildeman 
Associate Professor, Schulich School of Law, Dalhousie University 
 
Sharry Aiken 
Associate Professor, Faculty of Law, Queen’s University 
 
Ryan Alford 
Associate Professor, Bora Laskin Faculty of Law, Lakehead University 
 
Faisal Bhabha 
Associate Professor, Osgoode Hall Law School, York University 
 
W.A. Bogart 
Distinguished University Professor, Professor of Law (retired), University of Windsor 
 
Dr. Kathryn Chan 
Associate Professor, University of Victoria Faculty of Law 
 
Maneesha Deckha 
Professor and Lansdowne Chair, Faculty of Law, University of Victoria 
 
Hilary Evans Cameron 
Assistant Professor, Faculty of Law, Ryerson University 
 
Alexandra Flynn 
Assistant Professor, Peter A. Allard School of Law, University of British Columbia 
 
Kerri A. Froc 
Associate Professor, Faculty of Law, University of New Brunswick 
 
Colin Grey 
Assistant Professor, Faculty of Law, Queen’s University 
 
Gerald Heckman 
Associate Professor, Faculty of Law, University of Manitoba 
 
Matthew Herder 
Associate Professor, Faculties of Law & Medicine, Dalhousie University 
 
Laverne Jacobs 
Associate Dean (Research & Graduate Studies), Associate Professor, Faculty of Law, University of 
Windsor 
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Hudson Janisch 
Osler, Hoskin & Harcourt Chair of Law & Technology Professor Emeritus, University of Toronto 
 
Charis Kamphuis 
Associate Professor, Faculty of Law, Thompson Rivers University ne Secwepemcul'ecw (in Secwepemc 
territory) 
 
Constance MacIntosh 
Professor, Schulich School of Law, Dalhousie University 
 
Dr. A. Wayne MacKay C.M. Q.C.,  
Professor Emeritus, Schulich School of Law, Dalhousie University 
 
Derek McKee 
Associate Professor, Faculty of Law, Université de Montréal 
 
Heather McLeod-Kilmurray 
Professor, Faculty of Law, University of Ottawa 
 
Graham Mayeda 
Associate Professor, Faculty of Law, University of Ottawa 
 
Naiomi W. Metallic 
Chancellor’s Chair in Aboriginal Law and Policy 
Assistant Professor, Schulich School of Law, Dalhousie University 
 
Jennifer Nedelsky 
Professor, Osgoode Hall Law School, York University 
 
Sean Rehaag 
Associate Professor, Osgoode Hall Law School, York University 
 
David Robitaille 
Professor, Faculty of Law, University of Ottawa 
 
Robert Russo,  
LLMCL Graduate Program Lecturer, Peter A. Allard School of Law, University of British Columbia 
 
Sujith Xavier 
Associate Professor, Faculty of Law, University of Windsor 



December 07, 2020 

Statement on Updates to the External Review of the Search Process 
for a Director of the International Human Rights Program at the Faculty of Law 

I wrote to you on October 29, 2020 to announce that Professor Bonnie Patterson, who was asked 
to review the search process for a Director of the International Human Rights Program in the 
Faculty of Law, would report directly to me. I understand that she has made initial contact with 
members of the Faculty to arrange for interviews.  

Recently her impartiality as an independent reviewer has been publicly questioned and, as a 
consequence, doubts have been expressed about the credibility of the report she was to have 
prepared. While neither she nor I accept the validity of these claims, Professor Patterson has 
determined that the review would be best served if she were to withdraw from this role. She has 
therefore resigned her commission as an independent reviewer of the Faculty of Law search 
process. 

I would like to thank Professor Patterson for the work she has done so far, and express my 
sincere appreciation for the generosity of spirit with which she has sought to protect the integrity 
of the review process.   

I have previously committed to an independent review of this search in order to yield a 
comprehensive factual narrative of events pertaining to the search committee process and the 
basis for the decision to discontinue the candidacy of the search committee’s preferred candidate. 
In the interest of transparency, I have also committed to releasing the review report publicly.  
Let me reaffirm my continuing commitment to these two objectives. 

I am therefore very pleased to announce the appointment of the Honourable Thomas Albert 
Cromwell, former Justice of the Supreme Court of Canada, who will conduct the independent 
and impartial review. The review will be non-disciplinary and, while participation is entirely 
voluntary, I very much hope that all faculty and staff who have pertinent information to 
contribute will meet with the reviewer and participate in the process. I have also asked Mr. 
Cromwell to determine whether existing University policies and procedures were followed in 
this search, including those relating to academic freedom, if applicable, and the obligation to 
preserve confidentiality throughout a search process. Additionally, he has been invited to offer 
advice for my consideration on any matters arising out of the processes that were involved in this 
search. 

The University of Toronto and I are deeply grateful to Mr. Cromwell for agreeing to take on this 
assignment. He is Senior Counsel to the firm Borden Ladner Gervais LLP (BLG). A law 
graduate of both Queen’s and Oxford, he was admitted to the bar in Ontario (1979), Nova Scotia 
(1984) and British Columbia (2017). He previously taught law at Dalhousie University, where he 
served as Chair of the Law Faculty Council and Vice-Chair of the University Senate. He sat on 
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the Supreme Court of Canada from December 2008 to September 2016, and was appointed a 
Companion of the Order of Canada in 2017. 
 
I attach the terms of reference for this review.  
 
Mr. Cromwell will begin his work in December and will submit his report to me by March 15, 
2021 or as soon thereafter as reasonably possible. I will make the report public, subject only to 
respecting the privacy of individual candidates who participated in the search process.  

 
Sincerely, 

 
Meric S. Gertler 
President 
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TERMS OF REFERENCE – IHRP DIRECTOR SEARCH PROCESS REVIEW 
 
The University of Toronto is deeply committed to academic excellence in its research and 
teaching. Its mission is supported by the University’s fundamental commitment to academic 
freedom, and the protection of that freedom. The commitment to academic freedom is a 
foundational principle at the University of Toronto and is expressed in its policies and 
procedures. In pursuit of excellence, the University seeks to recruit faculty and staff of the 
highest caliber. Faculty and staff recruitment is supported by the long-standing norm and practice 
at the University of Toronto that search processes are both confidential in their entirety and fair.  
 
A search for a new Director for the International Human Rights Program, a non-academic 
position within the Faculty of Law, has led to various allegations including that academic 
freedom has been violated and that there have been breaches of the confidentiality of the search 
process. To consider these allegations, I have established an independent Review, led by the 
Hon. Thomas Cromwell, with the following Terms of Reference: 
 
Terms of Reference: 
 
The Review will independently identify a comprehensive factual narrative of events 
pertaining to the search committee process and the basis for the decision to discontinue the 
candidacy of the search committee’s preferred candidate. 
 
The Review will consider whether existing University policies and procedures were followed 
in this search, including those relating to academic freedom, if applicable, and the 
obligation to preserve confidentiality throughout a search process.  
 
The Reviewer is invited to offer any pertinent guidance or advice for the President’s 
consideration relating to any matters arising out of the processes that were involved in this 
search. 
 
The Reviewer will be provided with all documents in the senior administration’s possession 
pertaining to the events up to the date when the preferred candidate was advised that her 
candidacy was being discontinued, and such other information relevant to the Terms of 
Reference that the Reviewer may request.  
 
The Reviewer is authorized to retain counsel to assist in any aspect of the Review process.  
 
Participation in the Review is completely voluntary and at the discretion of individual faculty 
and staff members. It is a non-disciplinary Review. The Reviewer shall pursue the Review in the 
way that he thinks best, but the process is to be non-adversarial in nature, and will not involve 
holding formal or public hearings. The Reviewer may invite individuals who were involved in 
the search process and the eventual decision to speak with him and conduct such other interviews 
as he deems appropriate. I very much hope that all relevant faculty and staff will participate so 
that the factual narrative is as accurate and comprehensive as possible.  
 
The Reviewer will submit his written Report directly to the President by March 15, 2021 or as 
soon thereafter as reasonably possible. The Report will be made public, subject only to 
respecting the privacy of individual candidates who participated in the search process.   
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UNIVERSITY OF TORONTO 

FACULTY oF LAW 

January 22, 2021 

Hon. Thomas Albert Cromwell 

Senior Counsel 

Borden Ladner Gervais, LLP. 

Waterfront Centre 

200 Burrard Street, Suite 1200 

Vancouver, BC V7X 1T2 

Email: TCromwell@blg.com 

Submission from UofT Law Faculty Members to the IHRP Review 

To the Honorable Thomas Cromwell 

On December 7, 2020, Meric Gertler, President of the University of Toronto appointed you to 

conduct an "independent and impartial review" of the search process for a Director of the 

International Human Rights Program in the Faculty of Law. The undersigned are tenured faculty 

members at the University of Toronto Faculty of Law. We ask that you consider, in your 

deliberations, the essential nexus between principles of academic freedom-which we fear may 

have been compromised-and transparent, accountable, and collegial governance, disregard of 

which has precipitated this crisis at the Faculty of Law. 

As events unfolded in Fall 2020 over the IHRP hiring process, many of us openly expressed 

concerns focused on both academic freedom and collegial governance. In letters dated October 

7, 2020 and October 29, 2020, we objected to the lack of accountable and transparent 

governance measures at the Faculty of Law, which made possible the irregularities we 

observed. We also insisted that preservation and enhancement of academic freedom must be 

central to any review, rejecting the University's apparent position indicated by repeated 

reference to the IHRP Director as an administrative, non-faculty position. With Human Rights 

Clinic Directors from around the world, we believe that protecting academic freedom is crucial 

to the IHRP, given its celebrated history of challenging regimes of power and domination and 

the central role of the Director in that work. 

The UofT's Purpose Statement, reads in relevant part: "Within the unique university context, 

the most crucial of all human rights are the rights of freedom of speech, academic freedom, 

and freedom of research. And we affirm that these rights are meaningless unless they entail the 
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right to raise deeply disturbing questions and provocative challenges to the cherished beliefs of 

society at large and of the university itself." We insist that core values like academic freedornc

are only meaningful when they are buttressed by institutionalized practices of transparent and 

accountable governance designed to protect them. As a former law professor, you have been 

the beneficiary of academic freedom's promise. We also understand that you have been called 

upon before to weigh in on complex academic freedom issues, such as the review you 

submitted to York University in April 2020. 

We are concerned not only about this search process, but also its implication for the future of 

the IHRP program specifically, and academic freedom at the Faculty of Law genera�ly. As you no 

doubt appreciate, universities increasingly look to the private sector for financial support as 

public funding for higher education has declined. In this climate, senior administrators (such as 

deans) are put in the fraught position of having to ensure the academic integrity of their degree 

programs while soliciting funding from private donors with a range of motivations. In this 

challenging economic context, we need sound faculty governance practices to nurture and 

protect academic freedom. We appreciate that senior administrators are the first line of 

defense. They protect academic freedom from legislative threats to cut public support, and 

increasingly from private sector interference (tacit or otherwise) as universities aim to grow and 

innovate. Whereas public funding is structured through representative democratic institutions, 

private philanthropy is not. The crisis over the IHRP highlights the imperative facing universities: 

to exercise vigilance to protect academic freedom through internal policies and practices. 

We worry that the promise of academic freedom at the Faculty of Law is threatened by the 

absence of transparent and accountable faculty governance. This is especially urgent when the 

Faculty of Law announces that "fp)hilanthropy is the foundation of our accomplishments and 

fuels our aspirations." The controversy stemming from the IHRP directo( search is a cautionary 

tale about what can happen in the absence of effective oversight at a time of increasing 

reliance on external sources of funding. 

We bring to your attention the following features of the IHRP controversy that signal a need for 

review, attention, and reform: 

1. Subversion of the Search Committee Hiring Processes: The IHRP search committee was

appointe_d by then-Dean Edward Iacobucci to perform an international search, which it

did. The committee settled unanimously on the candidate and advised the dean.

Various human resource protocols were engaged to facilitate the hiring process. The

Dean reversed the decision of the committee without offering a meaningful opportunity

for discussion or consultation. The Dean made clear that he was prepared to interview

and hire from among candidates the committee had interviewed and deemed

unsuitable. The Dean's disregard for the judgment of the search committee reflects a

virtually complete breakdown in collegial governance. While the Dean possesses

ultimate authority over hiring decisions, the exercise of discretion in this instance, we

think, was clearly outside the norms of collegiality crucial to the functioning of an

academic institution. Further, the official explanation for this decision is hard to credit
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and invites a reasonable inference that the decision was influenced by objections raised 
by a prominent alumnus to the successful candidate's research record. A more collegral 
decision-making process would have produced a better-informed decision and 
minimized the appearance of undue influence. 

2. Failure to Confer and Consult: Before the Dean publicly announced the termination of
the search, many of us attempted to communicate with him, seek explanations, and
open up a discussion, with no response. Later, when faculty members sought
clarification at the October 7, 2020 meeting of Faculty Council, the Dean refused to
answer any questions about the IHRP, including its short-term future - a matter of
considerable concern to students and faculty. That subject was and remains outside the
terms of reference of the subsequently announced review process you are now
undertaking. Such stonewalling calls into question whether the Faculty of Law can truly
be said to be self-governing.

3. Failure of Effective Checks against External Influence. We recognize that the specifics
of fund raising campaigns and alumni relations are best left to advancement
professionals. But given the possibility that some may seek to influence academic
programs, we believe senior administrators must undertake special due diligence
practices to protect the academic community's exercise and expectation of academic
freedom. Such practices would provide transparency and accountability in the operation
of the Faculty. Moreover, if openly published as a policy statement, they would support
Deans in managing the countervailing pressures they face in administering a world class
program while seeking private philanthropy to ensure the Faculty of Law's continued
growth and innovation. We see no evidence that such due diligence practices exist at
the Faculty of Law, or were in operation in the decision to cancel.the IHRP search.

In the above three respects, the IHRP controversy is a particular instance of a more general, 
systemic problem with which universities across Canada must contend. The Faculty of Law at 
the University of Toronto is no exception. We therefore urge you to include the following in 
your report to President Meric Gertler, Dean Jutta Brunnee, and the UofT community: 

A. Affirmation that any position that touches academic matters (including clinical
educatio!"') should be protected by academic freedom. We believe this norm is already
embedded in the Memorandum of Agreement between the University of Toronto and
the University of Toronto Faculty Association, as well as in the aforementioned Purpose
Statement and UofT's Statement on Freedom of Speech. It therefore should have been
honoured in the face of criticisms of a candidate's scholarship. The IHRP Director does
similar research, teaching, and advocacy work as faculty members, and is equally
deserving of academic freedom. That such post-holders are not directly addressed in
existing policy calls for changes to the University's policy to respond to their specific
situation. The details of such a policy should be based on consultation with all relevant
parties.
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B. Affirmation of the fundamental importance of collegial governance. To enhance collegial

governance, the Faculty of Law should adopt open and transparent procedures, o

practices, and protocols of accountable governance, including an articulation of the

scope and limits of executive authority of senior administration.

Thank you for your time and consideration. If you wish to follow up on any of the above in 

writing or in an interview, please feel free to reach out to any of the undersigned. 

Sincerely, 

Vincent Chiao, Associate Professor Patrick Macklem, Professor 

Anver M. Emon, Professor Denise Reaume, Professor 

Mohammad Fadel, Professor Kent Roach, Professor 

Ariel Katz, Associate Professor David Schneiderman, Professor 

Trudo Lemmens, Professor Anna Su, Associate Professor 

Jeffrey MacIntosh, Professor 
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February 8, 2021 

BY EMAIL: TCromwell@blg.com 

The Honourable Thomas Albert Cromwell 
Senior Counsel 
Borden Ladner Gervais, LLP 
Waterfront Centre 
200 Burrard Street, Suite 1200 
Vancouver, BC V7X 1T2 

Submission from the Canadian Association of University Teachers to the IHRP Review 

To the Hon. Thomas Cromwell, 

On December 7, 2020, Dr. Meric Gertler, President of the University of Toronto, appointed you to 
conduct an independent review into matters involving the search for director of the University’s 
International Human Rights Program (IHRP) in the Faculty of Law. In addition to determining the 
facts pertaining to the search committee process and the basis for the decision to discontinue the 
candidacy of the search committee’s preferred candidate, you are also being asked to consider 
“whether existing University policies and procedures were followed in this search, including those 
relating to academic freedom.” 

The Canadian Association of University Teachers (CAUT) has had considerable experience in dealing 
with academic freedom matters. Since 1958, the Association has conducted more than f ifty 
investigations, developed extensive policy and interpretative guidelines, and has intervened in 
numerous court and tribunal proceedings on cases involving academic freedom. This submission 
has been developed to assist you in considering issues of academic freedom that may arise in your 
review. It covers the historical origins of academic freedom in Canada, its contemporary meaning 
and importance, and its relevance to the IHRP case.  

A. The Origins of Academic Freedom in Canada
Academic freedom ensures that in their teaching, research, scholarship, publication, participation in
the affairs of the university, and exercise of their broader rights as citizens, academics are not
curtailed or abrogated by the administration, by colleagues, or by outside bodies or individuals. It
includes the freedom of scholars to inquire into and challenge prevailing orthodoxies or systems,
without being subjected to reprisal, such as denying them appointment or depriving them of their
employment status, institutional rights, or privileges.

Historically, this contemporary understanding of academic freedom in Canada emerged from two 
principal sources. The f irst was the early British traditions of academic free speech and faculty self-
governance illustrated, for example, by the efforts of Isaac Newton and his Cambridge colleagues 
to resist interference in academic decision-making by King James II in 1687. The second major 
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inf luence was the development of lehrfreiheit (freedom in teaching and research) and institutional 
autonomy in post-Napoleonic German universities, principles that were subsequently exported to 
North America beginning in the late 19th century. i   
 
Prior to the late 1800s, most universities in Canada and the United States had been under the 
heavy inf luence of church or state. In the expanding economy of the late 19th century, however, 
wealthy business leaders began making large f inancial donations to higher education institutions. 
The multi-million-dollar donations by railway magnate Leland Stanford to Stanford University and 
by Standard Oil Company founder John D. Rockefeller to the University of Chicago are two 
prominent examples. Some donors believed that the more money they gave, the greater the 
subservience to be expected, including demands that boards or presidents silence or f ire professors 
who expressed views of which they disapproved. Economists who questioned existing business 
practices or unequal social conditions were particularly at risk, and a number were dismissed from 
private and public universities across the United States.  Examples were: President George M. 
Steele of Lawrence College, dismissed in 1892 for promoting “free trade and greenbacks”; Edward 
W. Bemis, dismissed from the University of Chicago in 1895 for “antimonopoly views”; and Edward 
A. Ross, “forced to resign” from Stanford University in 1900 for his views on labour policy, 
immigration and ownership of utilities. ii  
 
In Canada, several Canadian academics with unorthodox political and social views were also 
targeted by politicians and other powerful interests. University of Toronto professor Frank H. 
Underhill, whose academic career began in 1914, was one of the leading historians and public 
intellectuals in Canada. He was also a political activist and an outspoken critic of the prevailing 
economic and social order, such that his views frequently drew the ire of senior university 
administrators and politicians. In 1931, the University of Toronto President Robert Falconer sent 
Underhill a warning letter following his public criticisms of the Bennett government. In 1932, 
Underhill’s political activities were explicitly curtailed by Falconer’s successor, President Henry J. 
Cody, who ordered him to resign his membership on the executive committee of the Ontario wing 
of the Co-operative Commonwealth Federation (CCF). iii  
 
The Cold War period witnessed many professors unjustly f ired and blacklisted for their political 
views. Typically, academics were targeted and dismissed not because of what they taught in their 
classrooms or published in scholarly journals, but because of their political or social activism. 
Mathematician Lee Lorch was terminated by the City College of New York in 1948 because of his 
advocacy of civil rights for Black Americans. Two years later, he was f ired by Pennsylvania State 
University because he had allowed the family of a Black war veteran to stay in his New York City 
apartment. Penn State publicly denounced Lorch’s behaviour as, “extreme, illegal and immoral and 
damaging to the public relations of the college”. iv  A few years later, Lorch was terminated by Fisk 
University in Tennessee following his subpoenaed appearance before the House Un-American 
Activities Committee (HUAC), where he had been called after his attempt to enrol his daughter in 
an all-Black school to protest school segregation. Lorch and many of his colleagues eventually took 
up posts in Canada, bringing with them a robust commitment to academic freedom based upon 
their experiences with McCarthyism. 
 
While the extent of Cold War repression was far more severe in the United States, several 
Canadian professors also fell victim to anti-communist witch-hunts. Mathematician Israel Halperin 
of Queen’s University was one of those rounded up and charged by the RCMP in the so-called 
Gouzenko Affair in 1946. Despite Halperin’s acquittal in court, some Queen’s Board members still 
demanded he be dismissed. Mathematical physicist Leopold Infeld resigned from the University of 
Toronto in 1950 to protest infringement of his academic freedom. The University had refused to 
grant Infeld a previously approved sabbatical leave, a decision that came shortly after he was the 



February 8, 2021 

 
3/11 

subject of a baseless allegation made in Parliament by then Opposition Leader George Drew who 
claimed Infeld had passed on information on the atomic bomb to the Soviet Union.v  
 
It was not coincidental that both Halperin and Infeld were Jewish as discrimination against Jewish 
academics was common at the time. In 1940, the head of the law school at the University of 
Toronto, W.P.M. Kennedy, subjected Bora Laskin to a loyalty test as a condition of employment, 
requiring him to pledge that he had “no connexion – public or private, expressly or implicitly – with 
organized Communism, Fascism or any subversive movement.” Historian Michiel Horn notes that, 
“no other faculty member recruit of that time had to submit to the sort of loyalty test that Kennedy 
was imposing on Laskin.”vi  
 
Despite these and other cases, there was no concerted effort to defend academic freedom in 
Canada until 1958 when the f ledgling Canadian Association of University Teachers (CAUT) agreed 
to establish a committee of inquiry into the case of Professor Harry Crowe. Professor Crowe was a 
tenured Associate Professor of History and an active member of the faculty association at United 
College (now the University of Winnipeg, and at the time aff iliated with the United Church). In 
March 1958, while at Queen’s University as a Visiting Professor, Professor Crowe sent a private 
letter to a colleague at United College, Professor William Packer. The letter was mysteriously 
intercepted and forwarded to the College Principal, Rev. Dr. Wilfred C. Lockhart. Although the 
thrust of Crowe’s letter was a discussion of the upcoming federal election, it opened with two short 
paragraphs critical of current and former College administrators, including Principal Lockhart, 
suggesting they were hypocritical and not to be trusted, and adding that, “religion is a corrosive 
force” at the College.vii 
 
Based on the contents of the letter, United’s Board of Regents dismissed Crowe in July 1958. Two 
weeks later, the faculty association at Queen’s formally requested that the CAUT investigate, 
“because of the possibility that issues of academic tenure may be involved.”viii  The CAUT appointed 
a committee of inquiry consisting of Professor Vernon Fowke (Economics, Saskatchewan) and 
Professor Bora Laskin (Law, Toronto).   
 
Before the committee of inquiry began its work in the autumn of 1958, the dismissal of Crowe had 
become a matter of intense public controversy in Winnipeg. In early September, Board 
representatives indicated to Crowe that the College would reinstate him for a year. Then, two 
weeks later, however, Crowe was handed a second dismissal letter and the Board issued the 
following public statement to the press: 
 

The board’s opinion of the letter [by Crowe] is that the attitude toward religion revealed by 
it is incompatible with the traditions and objectives of United College, and that, in the 
manner in which he has named in the letter six faculty members, two of whom are 
deceased and of hallowed memory, Prof. Crowe overstepped the limits of decency.ix 
 

The Fowke-Laskin committee completed its report in November 1958 and declared that, “even the 
most elementary understanding of security of academic tenure excludes arbitrary dismissal without 
just cause and without proper opportunity to know and meet charges on which the dismissal 
purports to be founded,” and “there cannot be just cause in a ground of dismissal which violates 
academic freedom.”x Fowke and Laskin concluded that, on both substantive and procedural 
grounds, Crowe’s dismissal was unfair and unreasonable, and contrary to the basic understanding 
of academic freedom: 
 

The privilege of a teacher in a university or college to utter and publish opinions in 
the course of teaching and research and to exchange opinions with faculty 
colleagues without liability of off icial censure or discipline is the commonly 
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understood substance of academic freedom…. Academic freedom would be 
vulnerable indeed if  its limits depended on the interpretation placed by a college 
administration on the remarks of a member of the academic staff.xi  
 

The Crowe case and the Fowke-Laskin report proved to be enormously inf luential, propelling 
discussions about academic freedom into the public spotlight. It also prompted CAUT to focus work 
on developing a formal understanding of academic freedom in which the lessons learned from the 
Underhill case, the McCarthyite repression, the Crowe investigation and others, could be put into 
practice.  Among the main thrusts of this activity was the development of policies on academic 
freedom, tenure, non-discrimination, and professional responsibilities. 
 
B. The Contemporary Meaning and Importance of Academic Freedom 
In 1977, the Council of the CAUT adopted a comprehensive policy statement on academic 
freedomxii that def ines academic freedom as the right of academic staff, “without restriction by 
prescribed doctrine,” to:  
 

1)  Freedom to teach and discuss. 
2)  Freedom to carry out research and disseminate and publish the results thereof, including 

the freedom to produce and perform creative work and to acquire, preserve, and provide 
access to documentary material in all formats. 

3)  Freedom to engage in service to the institution, to participate in its academic governance, 
and to express one’s opinion about the institution, its administration, and the system in 
which one works. 

4)  Freedom to exercise one’s rights as a citizen (restricted only by law), including the right to 
contribute to social change through free expression of opinion on matters of public interest. 

These four broad principal components of academic freedom – in teaching, research, intramural 
expression, and extramural expression – also form the core definition of academic freedom in the 
1997 UNESCO Recommendation Concerning the Status of Higher-Education Teaching Personnel:xiii 
 

26. Higher-education teaching personnel, like all other groups and individuals, 
should enjoy those internationally recognized civil, political, social and cultural 
rights applicable to all citizens. Therefore, all higher-education teaching personnel 
should enjoy freedom of thought, conscience, religion, expression, assembly and 
association as well as the right to liberty and security of the person and liberty of 
movement. They should not be hindered or impeded in exercising their civil rights 
as citizens, including the right to contribute to social change through freely 
expressing their opinion of state policies and of policies affecting higher education. 
 
28. Higher-education teaching personnel have the right to teach without any 
interference, subject to accepted professional principles including professional 
responsibility and intellectual rigour with regard to standards and methods of 
teaching. Higher-education teaching personnel should not be forced to instruct 
against their own best knowledge and conscience or be forced to use curricula and 
methods contrary to national and international human rights standards. Higher 
education teaching personnel should play a signif icant role in determining the 
curriculum. 
 
29. Higher-education teaching personnel have a right to carry out research work 
without any interference, or any suppression, in accordance with their professional 
responsibility and subject to nationally and internationally recognized professional 
principles of intellectual rigour, scientif ic inquiry and research ethics. They should 
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also have the right to publish and communicate the conclusions of the research of 
which they are authors or co-authors. 
 
31. Higher-education teaching personnel should have the right and opportunity, 
without discrimination of any kind, according to their abilities, to take part in the 
governing bodies and to criticize the functioning of higher education institutions, 
including their own, while respecting the right of other sections of the academic 
community to participate, and they should also have the right to elect a majority of 
representatives to academic bodies within the higher education institution. 
 

This broad interpretation of academic freedom and its importance has been widely accepted in 
Canada, including amongst senior administrators. In 1995, speaking to an audience of senior 
university administrators, former York University President Harry W. Arthurs said: 
 

Academic freedom is a central, arguably the central value, of university life.  Anything 
which interferes with it has to be justif ied by reference to prior or higher values.  I can 
think of very few, other than perhaps the protection of human life: certainly not 
institutional solidarity; certainly not institutional reputation.xiv   
 

Arthurs continued by describing the responsibilities that administrators have in upholding academic 
freedom:  
 

[W]hat then does it mean to say that the university should always respect academic 
freedom whenever and wherever?  It means this: that the university will not punish 
people for exercising their intellectual freedom, and will shield them, if  it can, from 
attacks by others which might put an individual’s academic status in jeopardy.… It is 
essential that we make the point that people can be profoundly wrong, even 
offensively wrong, but still be protected in their right to persist in error. That isn’t an 
easy position to grasp or sell, but it lies at the heart of academic freedom.xv 
 

The University of Toronto’s Statement of Institutional Purpose, adopted by the Governing Council in 
1992, similarly states the foundational importance of academic freedom in universities: 
 

Within the unique university context, the most crucial of all human rights are the 
rights of freedom of speech, academic freedom, and freedom of research. And we 
aff irm that these rights are meaningless unless they entail the right to raise deeply 
disturbing questions and provocative challenges to the cherished beliefs of society at 
large and of the university itself. 
 
It is this human right to radical, critical teaching and research with which the 
University has a duty above all to be concerned; for there is no one else, no other 
institution and no other off ice, in our modern liberal democracy, which is the custodian 
of this most precious and vulnerable right of the liberated human spirit.xvi 
 

In 1998, when his university was in the midst of a major controversy involving academic freedom, 
then President of the University of Toronto J. Robert S. Prichard issued a public statement saying: 
 

The University’s pre-eminent obligation is to ensure the academic freedom of all of its 
members, wherever they work.… Recent events underscore the importance of the 
university speaking out in support of the fundamental freedoms of the university, not 
only in support of individual colleagues, but to create an environment in which all 
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faculty members have confidence they will be protected from improper pressure from 
any quarter.xvii 
 

Canadian courts have rarely addressed the issue of academic freedom, but when doing so have 
granted it a broad and liberal interpretation. In 1990, Mr. Justice La Forest wrote for the majority 
in McKinney v. University of Guelph (a mandatory retirement case), in obiter dicta, that academic 
freedom is “an issue of pressing and substantial importance”xviii as it is necessary to allow “free and 
fearless search for knowledge and the propagation of ideas”xix that is “essential to our continuance 
as a lively democracy.”xx  
 
In Maughan v. University of British Columbia, the court found that academic freedom, understood 
as the “freedom to express and explore ideas to advance both knowledge and understanding,”

xxiii

xxi is 
akin to a Charter value insofar as it is “a critically important value in a free and democratic 
society.”xxii In Pridgen v. University of Calgary, Madam Justice Paperny wrote: “In my view, there is 
no legitimate conceptual conflict between academic freedom and freedom of expression. Academic 
freedom and the guarantee of freedom of expression contained in the Charter are handmaidens to 
the same goals; the meaningful exchange of ideas, the promotion of learning, and the pursuit of 
knowledge.”  In Parent c. R, the court stated that “academic freedom and the importance of 
institutions of higher learning and academic research are key components of a democracy that 
values freedom of thought and expression.”xxiv 
 
The strongest legal protections for academic freedom are contractual and are embedded in and 
enforced through collective bargaining agreements negotiated by faculty unions.xxv Applying 
specif ically to academic employees, the collective agreement between the University of Toronto 
and the University of Toronto Faculty Association echoes the CAUT policy statement which 
establishes a broad scope for academic freedom: 
 

The parties to this Agreement acknowledge that the University of Toronto is 
committed to the pursuit of truth, the advancement of learning, and the dissemination 
of knowledge. To this end, they agree to abide by the principles of academic freedom 
as expressed in the following statement: academic freedom is the freedom to 
examine, question, teach, and learn, and it involves the right to investigate, speculate, 
and comment without reference to prescribed doctrine, as well as the right to criticize 
the University of Toronto and society at large. Specif ically, and without limiting the 
above, academic freedom entitles faculty and librarians to: 
 
(a) freedom in carrying out their activities; 
(b) freedom in pursuing research and scholarship and in publishing or making public 
the results thereof; and 
(c) freedom from institutional censorship. Academic freedom does not require 
neutrality on the part of the individual nor does it preclude commitment on the part of 
the individual. Rather academic freedom makes such commitment possible.xxvi 
 

In several important decisions, labour arbitrators have determined that academic freedom serves 
an essential role in a democratic society and requires a broad interpretation. Arbitrator Sims, in 
University of Saskatchewan, held that: “…academic freedom and its protections are concepts to be 
interpreted liberally in ways that allow them to achieve their purpose.”xxvii

xxviii

 In University of Manitoba 
Faculty Association: “The principle of academic freedom is of fundamental importance not only to 
the university and professors, but to the whole community.”  Arbitrator Goodfellow, in York 
University, wrote:  
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There are few concepts or principles more important to the healthy and vibrant 
functioning of a university than academic freedom. The academy is and must be a 
bulwark against conventional thought and received opinion not just for the benefit of 
its members but for society at large. It is through free thought, investigation, and the 
development and dissemination of ideas that society advances and progress is made. 
Today’s accepted practices and beliefs become tomorrow’s discredited notions and 
out-moded ideas when exposed to the freedom of public debate and scientif ic scrutiny. 
The university has an essential role to play in this process – a role that can only be 
fulf illed if  academic freedom is broadly defined and jealously guarded.xxix 
 

C. Academic Freedom and the IHRP Case 
In the matter of the IHRP case, two principal issues must be addressed when considering whether 
academic freedom is implicated. First, do job candidates who are not yet formal employees of the 
university enjoy the protections of academic freedom? Secondly, does academic freedom apply to 
academic administrative positions such as the Director of the IHRP?  
 
In response to the f irst question, academic freedom has long been interpreted as applying to hiring 
decisions. Attempts by the church, state, private donors, or administrators to prevent, block, or 
disqualify an applicant from an appointment based on their religion, political views, or social 
activism is a violation of academic freedom. The standard of assessment the university must use in 
the hiring process, as in all personnel decisions, is a professional one --- that is, whether a 
candidate has the academic competence to perform the job. A candidate’s political views, as Finkin 
and Post argue, should never be a consideration unless those views can be demonstrated to be 
evidence of unfitness for the academic duties they are required to undertake.xxx Further, consistent 
with principles of collegial academic governance, assessment and judgments of professional 
competence should be reserved primarily for faculty decision-making, and not administrative 
determination.  
 
CAUT has specif ically dealt with this question of academic freedom during hiring in the case of Dr. 
David Healy, the University of Toronto, and the Centre for Addiction and Mental Health (CAMH) 
between 2000 and 2002. During the years 1998-2000, the University sought to recruit Dr. 
Healy.xxxi   He was an internationally noted psychiatrist and historian of psychopharmacology at the 
University of Wales College of Medicine. In addition to his clinical work and scientif ic publications, 
he had served both as a consultant to pharmaceutical manufacturers and as an expert witness in 
tort actions against pharmaceutical manufacturers. He made several invited visits to the University 
of Toronto during this period, and gave talks on his work, including his f indings on suicidality risks 
of SSRI (selective serotonin re-uptake inhibitor) anti-depressants that he had been publishing since 
1994. In 2000, he was offered and then accepted an appointment as a program head in the CAMH 
and Professor of Psychiatry at the University of Toronto, intending to take it up in the spring of 
2001.   
 
However, in late November 2000, soon after he gave another talk at CAMH in which he again 
reviewed the risks of SSRIs and Prozac specif ically, CAMH and the University summarily revoked 
his appointment before he had started in the position. The reason communicated to Dr. Healy in 
writing by the Physician-in-Chief of CAMH was that “it is not a good f it between you and the role as 
leader of an academic program in mood and anxiety disorders at the Centre.… This view is 
solidif ied by your recent appearance at the Centre in the context of an academic lecture.”xxxii 
At the time that his appointment was rescinded, the CAMH had received signif icant donations from 
Eli Lilly (producer of Prozac), SmithKline Beecham and other SSRI manufacturers.xxxiii  Earlier in 
2000, Dr. Healy had published an article in the Hastings Center Report critical of Prozac, SSRIs in 
general, and certain practices of pharmaceutical manufacturers. He later reported that, “Lilly was 
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one of the biggest private funders of the Hastings Center, and following this article they withdrew 
their support.”xxxiv   
 
In early 2001, Dr. Healy wrote to the CAMH outlining the circumstances as he saw them and 
proposing discussions with a view to reaching a resolution. After receiving a dismissive response, 
he then approached CAUT for assistance. Following continuing intransigence from the University, in 
the spring of 2001, CAUT made details of the dispute public and it became a source of controversy 
and public interest in Canada and internationally. With the support of CAUT, in September 2001, 
Dr. Healy f iled a lawsuit alleging breach of contract and libel. Earlier that month, a group of 
twenty-seven distinguished psychiatrists from around the world issued an open letter protesting 
Dr. Healy’s treatment by the University of Toronto and CAMH off icials.  An out-of-court settlement 
was reached in April 2002. 
 
A more recent case concerning academic freedom in the hiring process occurred in the United 
States. In the middle of 2014, Dr. Steven Salaita, associate professor of English at Virginia 
Polytechnic Institute and State University, was preparing to relocate to the University of Illinois at 
Urbana-Champaign (UIUC), where he had accepted a tenured appointment as associate professor 
in the Program of American Indian Studies (AIS). The appointment still needed f inal approval by 
the Board of Trustees of the University of Illinois, but this was largely considered to be a formality. 
At the same time, conflict had erupted between Israeli troops and Palestinians in Gaza. Professor 
Salaita, who is of Jordanian and Palestinian descent, was enraged by the actions of the Israeli 
government and military and expressed his views in a series of strongly worded posts on Twitter 
full of expletives. Many found his statements deeply offensive.xxxv 
 
Dr. Salaita’s tweets were brought to the attention of UIUC Chancellor Phyllis Wise and senior 
administrators. Chancellor Wise soon after wrote to Dr. Salaita to inform him that his appointment 
would “not be recommended for submission to the board of trustees.” In a subsequent public 
statement, Chancellor Wise explained that UIUC could not “tolerate . . . disrespectful words or 
actions.” The Board of Trustees and the UIUC President issued a joint statement the same day in 
support of the Chancellor’s position and declared that the University is “a community that values 
civility as much as scholarship.” Eventually, the appointment of Dr. Salaita was submitted to the 
Board with a negative recommendation and was rejected.xxxvi  
 
The American Association of University Professors (AAUP) struck an investigation into the case to 
determine in part whether Dr. Salaita was entitled to the academic freedom and due-process rights 
accorded to tenured faculty members. Referring to similar cases previously investigated by the 
AAUP, including several from the McCarthy period, the committee determined that the appointment 
by the Board should have been pro forma, illustrated by the fact that there had not been any other 
case of the Board denying an appointment in the past at UIUC. The committee’s report recognized 
that f inal authority over appointments resides with senior administrators or governing boards, but 
emphasized that under widely accepted standards of academic governance, that authority is not 
absolute.  Academic freedom demands that senior administrators and governing boards, on 
questions of appointment and other aspects of faculty status, should concur with the faculty 
judgment except in rare instances and for compelling reasons. The committee found that UIUC did 
not demonstrate such reasons. No case was made about how Dr. Salaita’s tweets might have 
compromised his ability to perform his duties.xxxvii  
 
With respect to Dr. Azarova’s case, under the collegial hiring processes within the Faculty of Law 
and the IHRP the Dean has the authority to accept or reject the recommendation of a hiring 
committee. However, consistent with principles of academic freedom and collegial governance, the 
Dean or any other administrative representative should only reject a recommendation based on 
legitimate procedural reasons, such as ensuring the recommendation is consistent with 
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requirements posted in the job advertisement and that internal policies were adhered to 
throughout the process. The fundamental principle is that all academic personnel decisions, 
including new appointments and renewal of existing appointments, should rest solely on factors 
that demonstrably pertain to the effective performance of a candidate’s professional 
responsibilities. If  it is demonstrated that the Dean’s decision to abort the hiring of Dr. Azarova was 
made outside of this framework, then not only her academic freedom was violated but, in having 
their recommendation rejected without cause, the academic freedom of faculty members on the 
hiring committee would be compromised as well.   
 
The University’s responsibility to uphold academic freedom means that Dr. Azarova’s research and 
legal work involving Israel and Palestine should have been judged solely on its academic merit, and 
not its political content. Upholding academic freedom requires that academics be assessed 
exclusively upon their professional competency.  It is a serious violation of academic freedom for 
institutions, on their own accord or in response to external political pressure, to require a 
commitment to or discriminate against a particular ideology or viewpoint as a condition of initial or 
continuing employment.xxxviii  
 
The second question raised in Dr. Azarova’s case is whether principles of academic freedom apply 
to the hiring of an academic administrator. The CAUT Policy Statement on Academic Freedom for 
Academic Administratorsxxxix explicitly rejects any distinction between the protections for academic 
freedom enjoyed by ordinary faculty members and that of those serving in administrative posts. 
The statement describes academic freedom as “indivisible and undiminished in all academic and 
public settings, whether or not these settings are aligned primarily with teaching, research, 
administration, community service, institutional policy, or public policy.” There is, according to the 
policy, no valid distinction to be made between the academic freedom rights of academic 
administrators and those of all other members of the faculty. Academic administrators must be 
able to rely on the same protections in their academic activities as those in non-administrative 
academic positions. Limiting the academic freedom of academic administrators not only directly 
restricts their rights, but also creates a chilling effect for others. 
 
CAUT specif ically addressed the issue of academic freedom for academic administrators in an 
investigation involving the decision in 2001 not to re-appoint Dr. George Nader as Principal of Peter 
Robinson College at Trent University. This event followed a period of controversy over the 
administration’s decision to close the College. Principal Nader publicly advocated against the 
closure, working closely with students, the faculty association, and community members. In late 
2000, President Bonnie Patterson and Vice-President Graham Taylor reprimanded Principal Nader 
for his criticism of the administration. Shortly afterwards, the administration refused his re-
appointment in what was widely seen as retaliation. 
 
The CAUT investigatory committee found that Dr. Nader’s comments and actions should have been 
protected by academic freedom, namely the intra-mural “freedom to express one’s opinion about 
the institution, its administration, and the system in which one works.”xl The committee wrote: 
 

It is an uncontroversial proposition that academic administrators enjoy the rights and 
protections of academic freedom in their creative, scientif ic and teaching work 
(understanding “science” to mean “organized knowledge”). It is sometimes thought 
that an academic doing administrative work does not and cannot enjoy those same 
rights. By contrast, we argue the demarcation between academic and administrative 
work in universities is a moveable one, and that it is not possible to divide academic 
and administrative activities into spheres that are protected by academic freedom 
rights and those that are not.xli 
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The IHRP Director position is an administrative post, but one that also includes signif icant teaching 
and research responsibilities. According to the job posting, the “Director organizes and runs 
seminars, programs, workshops and conferences; drafts position papers, reports, and pleadings; 
represents the IHRP to various stakeholder groups, including the profession, judiciary, policy 
makers, public interest advocates, private organizations, government, funders and law schools 
across Canada and Internationally; and oversees all operations, including internal and external 
communications, f inances, fundraising, public relations, and publications.” In addition, the Director 
is expected “to supervise students, develop and deliver clinical legal education programs,” and to 
provide “clinical, educational and administrative leadership support to the IHRP.”  All these aspects 
require academic prof iciency and therefore the ability to exercise academic freedom to fully 
perform and execute the job. 
 
Summary 
This submission began with a brief historical outline of the origins of academic freedom in Canada. 
Academic freedom, as it has evolved, encompasses four major components: 1) freedom to teach 
and discuss; 2) freedom to research and publish the results thereof; 3) intramural freedom to 
criticize the institution and the system in which one works; and 4) freedom to exercise one’s rights 
as a citizen. Academic freedom entails freedom from censorship by the institution or any external 
source. 
 
It has also been shown that academic freedom has been given a broad and liberal interpretation in 
Canada. There is a wide consensus in the academic community, including amongst senior 
administrators, that academic freedom is the core value of the institution. Canadian courts and 
arbitration boards have also stressed the importance of a broad understanding of academic 
freedom for healthy and robust democratic societies.  
 
With respect to specif ic issues arising with the IHRP case, it has been argued that principles of 
academic freedom apply in hiring processes such that appointments cannot be denied on the basis 
of external pressure or matters unrelated to the academic competence of a candidate. Finally, it 
has been argued that academic freedom applies to academic administrators in their academic 
duties.  
 
I trust that this submission may help you in your review of the IHRP case. I would be pleased to 
provide further clarif ication or answer any questions you may have.  
 
Respectfully submitted, 
 

 
David Robinson 
Executive Director  
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24  February 2021 

The Honourable Thomas Cromwell 
Borden Ladner Gervais LLP 
Waterfront Centre 
200 Burrard St., Suite 200 
Vancouver, BC 
V7X 1T2 

Re: The University of Toronto – International Human Rights Program Directorship 
Review – Dr. Valentina Azarova 

To The Honourable Mr. Justice Cromwell: 

We are writing you in your capacity as the external reviewer of the recent directorship hiring 
process at the University of Toronto’s International Human Rights Program. This arises from 
the controversy surrounding the decision to hire Dr. Valentina Azarova as the new Director 
of the Program, and the subsequent summary withdrawal of that decision. We welcome your 
appointment and we are looking forward to reading your report to the University when it 
becomes publicly available. 

We write in our capacities as Canadian law professors who are also United Nations (UN) 
Special Procedures mandate holders. Professor Michael Lynk is the UN Special Rapporteur 
for Human Rights in the Palestinian Territory occupied since 1967, appointed in 2016. 
Professor Ardi Imseis is a Member of the UN Group of Eminent International and Regional 
Experts on Yemen, a three-person commission of inquiry, to which he was appointed in 
2019. In these capacities, we are mandated by the UN Human Rights Council to investigate 
and report upon violations of human rights and humanitarian law in, respectively, the 
occupied Palestinian territory and the Republic of Yemen.  

You will likely appreciate the high stakes involved for the peoples of the occupied 
Palestinian territory and Yemen. The former is the world’s longest foreign military 
occupation in the contemporary post-World War II period. The latter has been characterized 
as the world’s worst contemporary humanitarian crisis. In our respective UN capacities, we 
both regularly engage with a host of international human rights and humanitarian lawyers, 
both within the UN system and outside of it. It is in this regard that we write to inform you 
how much we value the international law scholarship and practice of Dr. Valentina Azarova. 

A. The Scholarship of Dr. Valentina Azarova

On the Palestine file, we submit that Dr. Azarova’s scholarship is of the highest quality, as 
recognized by the venues where she has published and the reception that her work has 
received among scholars of international law. Her scholarship is entirely within the 
mainstream of international law academics who work and publish on this issue. These 
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scholars, including Dr. Azarova, work within the body of general international law as 
developed by the United Nations and the International Committee of the Red Cross. They are 
critical of practices by the Government of Israel in its conduct of the 53 year old occupation, 
as is much of the international community. And they believe strongly in the architecture of 
modern public international law as the North Star to seeking a just and durable resolution of 
the Israeli-Palestinian conflict, which is the position of the UN. Included in this body of 
scholars are a number of Israeli legal academics with expertise in international human rights 
and humanitarian issues; they have regularly relied upon Dr. Azarova’s scholarship. Both of 
us, either in our academic or our UN capacities, have positively cited her writings.   
 
On the Yemen file, her practice on the international trade in arms, and the Arms Trade Treaty 
in particular, has been a very useful source of support. In December 2019, she co-authored a 
legal opinion (with Professor Eric David, Professor Daniel Turp and Brian Wood) on the 
international legality of arms transfers to Saudi Arabia, the United Arab Emirates and other 
members of the coalition militarily involved in Yemen.1 Along with this opinion, Dr. 
Azarova’s practical work with leading international lawyers and members of global civil 
society organizations aimed at ensuring that states abide by their international human rights 
obligations when engaging in the arms trade with foreign states has been of the highest 
quality. In Yemen, where all parties to the conflict rely on the arms trade to fuel their war 
effort, which continues to wreak havoc on millions of innocent civilians, her work as been a 
pivotal resource. 
 

B. Academic Freedom 
 
For the purposes of your review, we submit as legal scholars that the protections of academic 
freedom apply to this controversary respecting Dr. Azarova. As such, there are two essential 
features of academic freedom which are at play in this matter: 
 

1. Academic freedom has a broad scope. The leading legal and academic commentaries 
on the breadth of academic freedom today support its broad interpretation and 
application:  

 
• Mr. Justice Gerard LaForest observed in McKinney v. University of Guelph that 

academic freedom is “the free and fearless search for knowledge and the propagation 
of ideas”, which is “essential to our continuance as a lively democracy.”2  

• In York University v. York University Faculty Association, Arbitrator Russell 
Goodfellow has stated that: “There are few concepts or principles more important to 
the healthy and vibrant functioning of a University than academic freedom.”3  

• Professor Louis Menard of Harvard University has written that: “Academic freedom 
is not just a nice job perk. It is the philosophical ley to the whole enterprise of higher 
education.”4  

 
1 A. Azarova, E. David, D. Turp and B. Wood, Opinion on the International Legality of Arms Transfers to Saudi 
Arabia, the United Arab Emirates and other members of the coalition militarily involved in Yemen, International 
Peace Information Service (December 2019), available at: https://ipisresearch.be/wp-content/uploads/2019/12/ 
191209-Yemen-EN_WEB-2.pdf. 
2 [1990] 3 SCR 229, at paras. 62 & 69.  
3 (2007), 167 LAC (4th) 39, at para. 26.  
4 Louis Menard, The Marketplace of Ideas: Reform and Resistance in the American University (New York, New 
York: W.W. Norton, 2010) at 131. 

https://ipisresearch.be/wp-content/uploads/2019/
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• Professor Jonathan Cole of Columbia University has remarked on the centrality of 
academic freedom to the vibrancy of modern liberal democracy: “The 
institutionalization and commitment to academic freedom and free inquiry…is…a key 
indicator (of course not the sole indicator) of the existence and form of a liberal 
democracy. Its existence will allow us to measure whether democratic ideals and 
adherence to principles of individual liberty and free expression really exist within a 
society.”5  

• The 1997 UNESCO statement on higher education contains a widely accepted 
commentary on academic freedom: “ [T]he principle of academic freedom should be 
scrupulously observed. Higher-education teaching personnel are entitled to the 
maintaining of academic freedom, that is to say, the right, without constriction by 
prescribed doctrine, to freedom of teaching and discussion, freedom in carrying out 
research and disseminating and publishing the results thereof, freedom to express 
freely their opinion about the institution or system in which they work, freedom from 
institutional censorship and freedom to participate in professional or representative 
academic bodies. All higher-education teaching personnel should have the right to 
fulfil their functions without discrimination of any kind and without fear of repression 
by the state or any other source.”6 

 
We note that, in recent times, academics and scholars in the United States, the United 
Kingdom and Canada (among other places) who have been critical of the human rights 
consequences of the protracted Israeli occupation of the Palestinian territory have 
regularly been subjected to infringements of their academic freedom.7 These incidences 
speak to a worrisome pattern where defenders of Israeli practices, including the  
occupation, have sought to dampen this criticism through appointment decisions, donor 
influence and lawsuits.     

 
2. Academic freedom applies in Dr. Azarova’s case. While the directorship at the 

International Human Rights Program is a non-tenure track contractual appointment, 
the position is one which involves both academic leadership in a clinical setting and 
professional teaching duties. While the Director’s position involves administrative 
and managerial duties (as does a deanship), the search was also for someone with 
strong academic credentials, teaching abilities and professional experience in 
international human rights law.  
 
In today’s academy, academic freedom increasingly extends beyond its traditional 
coverage of the university professoriate. It now includes university librarians, 
community college instructors and university appointments to leadership positions in 
academic programs, units and clinics. While the appointee to such a position may not 
enjoy tenure, or the prospect of tenure, and she or he may be governed by a contract 

 
5 Jonathan Cole, “Academic Freedom as an Indicator of a Liberal Democracy” (2017) 14:6 Globalizations 
862, at 862.  
6 UNESCO, Recommendation Concerning the Status of Higher-Education Teaching Personnel (11 November 
1997), para. 27.   
7 In Canada, see Richard Moon, “Demonstrations on Campus and the Case of Israeli Apartheid Week” in James 
Turk (ed.), Academic Freedom in Conflict: The Struggle over Free Speech Rights in the University (Toronto, 
Ontario: James Lorimer & Company Ltd, 2014), ch 9. In the United States, see the essays by Stanley Fish, 
Judith Butler and John Mearsheimer in Akeel Bilgrami & Jonathan Cole (eds.), Who’s Afraid of Academic 
Freedom? (New York, New York: Columbia University Press, 2015). In the United Kingdom, see D. Landy, R 
Lentin & C. McCarthy (eds.), Enforcing Silence: Academic Freedom, Palestine and the Criticism of Israel 
(London: Zed Books, 2020).  
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of employment rather than a faculty collective agreement, the scope of academic 
freedom – and its protection of free and fearless inquiry – logically extends to such 
university positions because of the academic and professional capabilities involved.  
 
The protection of academic freedom is essential in order to ensure the ability of 
clinical appointees, including those in leadership positions, to criticize and dissent, to 
enjoy some measure of job security when advancing criticism, and to foster a climate 
of free academic inquiry.8 Such protection would extend to the hiring stage of a 
clinical academic appointment.  

 
 
We wish you the best of success in the completion of your review. 
 
Yours, 
 

  

 
Professor Michael Lynk 
Associate Professor of Law 
Faculty of Law 
Western University 
UN Special Rapporteur on the situation of 
Human Rights in the Palestinian Territory 
occupied since 1967 
 
 

Dr. Ardi Imseis 
Assistant Professor of Law 
Faculty of Law 
Queen’s University 
Member, UN Group of Eminent 
International and Regional Experts on 
Yemen 
 

 
 
 
 
 
 
  
 
 
 
  
 
 

 
8 G. Guyatt et al, “Protecting Academic Freedom”, (2008) 2(2) Open Medicine e42-e44.   
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President’s Response to the 

Independent Review of the Search Process for the  
Directorship of the International Human Rights Program 

at the University of Toronto, Faculty of Law,  
by the Honourable Thomas A. Cromwell, C.C. 

March 29, 2021 

“…having reviewed all of the relevant facts as fully as I can, I would not draw the 
inference that external influence played any role in the decision to discontinue the 
recruitment of the Preferred Candidate. The inference that such influence played a role 
in that decision is the basis of the concern about academic freedom but, as I see it, that 
inference is not justified.”  

– Hon. Thomas Cromwell, Independent Review, p. 6.

1. Background

In the Fall of 2020, very serious concerns arose within and beyond the University of Toronto’s Faculty of 
Law regarding the search process for a new director of its International Human Rights Program. The 
process had been discontinued at a late stage. Apparent breaches of confidentiality fostered a public 
narrative that led many members of the community to question the integrity of the search. In particular, 
many were concerned that inappropriate external influence had been allowed to interfere with the 
search process, and that academic freedom had been violated.  

These allegations were deeply troubling to all members of the University community, since we hold the 
principles of merit-based hiring and academic freedom as fundamental to our mission and ethos.  

In December 2020, I commissioned the Honourable Thomas Cromwell, C.C., to conduct an independent 
and impartial review of the search process, in which he would:  

1. provide a comprehensive factual narrative of events pertaining to the search committee process
and the basis for the decision to discontinue the candidacy of the search committee’s preferred
candidate

2. determine whether University policies and procedures were followed in this search, including
those relating to academic freedom, if applicable, and the obligation to preserve confidentiality
throughout a search process

3. provide any pertinent guidance or advice for my consideration relating to any matters arising
out of the processes that were involved in this search

The review was non-disciplinary, and participation was voluntary. Mr. Cromwell submitted his report to 
me recently, and I am releasing it to the public now as promised [EMBED LINK], along with this response. 
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I would like to thank Mr. Cromwell for his very thorough work and detailed report, which has fully 
addressed the terms of reference. I would also like to take this opportunity to thank all those who 
participated in and contributed to his review. Despite the voluntary nature of the review, Mr. Cromwell 
was successful in securing the participation of all those involved in the search process.  
 
Mr. Cromwell’s report reflects his conversations with those individuals involved in the search process 
and other relevant individuals, as well as all relevant documents and correspondence. Having assembled 
all the facts that can be ascertained, he has determined a comprehensive, chronological narrative and 
factual account of events leading to the controversy, which has notably been missing until now.  
 
Significantly, on the basis of the complete body of information available to him, Mr. Cromwell’s report 
concludes that, while negotiations relating to the appointment were at an advanced stage, no formal 
offer of appointment in the legal sense of the term had been made or accepted, and thus no offer was 
rescinded.  
 
Furthermore, having reviewed the evidence, he is not prepared to draw the inference that external 
influence played any role in the decision to discontinue the candidacy of the preferred candidate. 
 
Additionally, the report makes clear that the key factors influencing this decision did indeed include 
those that had been cited publicly by both the then-Dean and the Vice-President, Human Resources & 
Equity, pertaining to the significant challenges of overcoming immigration-related obstacles in a 
sufficiently timely manner to meet the requirements of the appointment. Moreover, Mr. Cromwell’s 
analysis demonstrates why these obstacles were in fact quite material and could not be readily 
overcome.     
 
Mr. Cromwell’s report also provides advice on how to avoid similar problems in the future and to assist 
members of the U of T Law community in achieving reconciliation after this very divisive and difficult 
experience. Finally, it expresses concern about the harm done to the preferred candidate in the search 
process, and the need to find a means of acknowledging that. 
 
Having read and reflected on Mr. Cromwell’s report, I believe it provides the factual comprehensiveness 
and analysis needed to clarify and settle key aspects of this controversial matter. It also reaffirms the 
common values that unite rather than divide us, and that will enable us to move forward, leading the 
University of Toronto’s Faculty of Law from strength to strength in the years to come. 
 
 
2. Conclusions and Guidance from the Independent Review 
 
To that end, I encourage all concerned to read the Independent Review, in which Mr. Cromwell makes a 
compelling case for his conclusions. In particular, I would like to draw to your attention the key passages 
quoted below, in which he articulates his conclusions regarding the matters raised in the terms of 
reference.  

 
Terms of Reference, 1 
 
Mr. Cromwell was asked to provide a “comprehensive factual narrative of events pertaining to the 
search committee process and the basis for the decision to discontinue the candidacy of the search 
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committee’s Preferred Candidate”. In my view, the following quotes from his Independent Review 
capture the most significant findings and conclusions: 
 

• “…having reviewed all of the relevant facts as fully as I can, I would not draw the inference that 
external influence played any role in the decision to discontinue the recruitment of the 
Preferred Candidate. The inference that such influence played a role in that decision is the basis 
of the concern about academic freedom but, as I see it, that inference is not justified.” (p. 6) 

 

• “As I see it, no offer and acceptance in the strictly legal sense of those words were ever 
exchanged…. As far as I can tell, this is a situation in which advanced negotiations were abruptly 
halted, not a situation in which an accepted offer was rescinded.” (p. 12) 

 

• “I will accordingly limit myself to setting out the facts about which there can be no serious 
dispute and putting them in the full context of unfolding events. I note that none of the critics or 
participants expressing concerns have had the benefit of a full review of all of the information 
with which I have been provided. My conclusion is that the inference of improper influence is 
not one that I would draw.” (p. 46) 

 

• “It has also been suggested by a number of sources that the ‘timing needs’ were not a plausible 
explanation for the decision to not proceed with hiring the Preferred Candidate. I do not think 
that a full understanding of the facts supports this inference.” (p. 51) 

 

• “…some found that the University’s muted and undetailed response to the allegation of 
improper influence suggested that something had indeed been amiss. This chain of reasoning, 
however, fails to take into account the legal constraints relating to confidentiality and 
protection of privacy under which the University operates.” (pp 55-56) 

 
I would like to acknowledge the difficult position in which Professor Iacobucci, the former Dean, found 
himself throughout the controversy. As Mr. Cromwell observes in his report, because of Professor 
Iacobucci’s and the University’s obligation to maintain confidentiality, he was not free to respond fully 
to the concerns that were raised, by correcting erroneous or mistaken inferences that were based on 
less-than-complete information. 

 
Terms of Reference, 2 

 
Mr. Cromwell was asked to determine whether University policies and procedures were followed in this 
search, including those relating to academic freedom, if applicable, and the obligation to preserve 
confidentiality throughout a search process. Once again, let me draw attention to what I believe to be 
the most significant passages from the Independent Review: 
 

• “…my view is that the University’s policy and procedure framework for this search was unclear 
and not well known by some of the participants.” (p. 57) 

 

• “…it has been the conventional thinking at the University that the existing formal protections in 
the University for academic freedom apply to faculty members and librarians but not to 
positions in the ‘Professional/Managerial’ classification. There are distinct hiring policies and the 
Memorandum of Agreement between the University and the Faculty Association refer to the 
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policies governing academic appointments and appointments of librarians, but not to the policy 
relating to professional/managerial staff. The Director’s position in the IHRP is so classified.” (p. 
57) 

 

• “…there were several instances in which the confidentiality of the search process was not 
respected. However, my review of the relevant University policies has led me to think that the 
nature and extent of the obligation of confidentiality in the search process need clarification and 
emphasis. Moreover, the nature of the University’s obligations to protect personal information 
and how that affects the conduct of those working on its behalf, and the constraints it imposes 
on administrators (particularly in this case, the Dean), need to be better understood by the 
University community.” (p. 58) 

 
• “...the Director of the IHRP is a PM-4 ‘administrative/managerial’, non-academic position. The 

Assistant Dean and Selection Committee Member 1 indicated that it was made clear to the 
Preferred Candidate that this was an administrative role, and not an academic position or 
pathway to one.” (p. 60) 
 

• “It also appears to be generally accepted that the selection committee is advisory to the Dean 
with the Dean being the final decision-maker.” (p. 63) 

 
• “...there is no formal policy speaking expressly to the question of if and to what extent alumni 

and donors may appropriately be involved in the University’s hiring processes. There are 
doubtless instances, particularly in professional faculties, in which input from the broader 
community may be valuable and ought to be welcomed. However, any such input into hiring 
decisions should occur only in the context of the established hiring process and must be 
consistent with the goal of identifying the most highly qualified candidates based on objective 
criteria. The sort of ‘quiet discussions’ with ‘top university officials’ contemplated by the 
professor in the email to the Organization that I have described earlier have no place in a merit-
based recruitment process. There ought to be express University policy reflecting this view and 
providing guidance to those to whom such approaches are made.” (p. 65) 

 
• “The concern in this case is that external influence was inappropriately brought to bear on a 

hiring decision. There is no doubt that this, if it occurred, would be contrary to University policy 
that applies to the recruitment of Professional/Managerial Staff. However, as discussed at 
length above, I would not draw the inference that external influence had an impact on the 
decision-making in this case. Given the broad consensus about the impropriety of such influence 
playing any role and my conclusion that it did not, and given the existing processes involving the 
Canadian Association of University Teachers and the University of Toronto Faculty Association, I 
do not think it prudent for me to say more about the parameters, if any, of academic freedom in 
this situation.” (p. 68) 

 
In light of Mr. Cromwell’s analysis, it is clear that in certain aspects of the search process, including the 
need to maintain confidentiality, the University’s current best practices were not consistently observed. 
In other instances, it is apparent that the University had not clearly articulated or conveyed its policies. I 
will expand on these points in my comments below, regarding implementation of Mr. Cromwell’s 
guidance or advice.  
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However, given the concerns expressed by some that issues of academic freedom were central to the 
decision not to appoint the preferred candidate, it is important to emphasize Mr. Cromwell’s finding 
that he would not draw the inference that external influence had any impact on this decision – and that 
accordingly the concern about academic freedom was not based on a justified inference.  

 
Terms of Reference, 3 
 
Mr. Cromwell was asked to provide any pertinent guidance or advice for my consideration relating to 
any matters arising out of the processes that were involved in this search. He has made several 
recommendations, which he has organized into five categories: the basis of recruiting decisions, the 
recruiting process, confidentiality, protections for professional staff who supervise clinical programs and 
placements, and reconciliation (see pp. 69-75 of the Independent Review).  

 
We accept and will implement all of Mr. Cromwell’s recommendations.  

 
The University officials bearing primary or joint responsibility for implementing them – including the 
Vice-President & Provost, the Vice-President, Human Resources & Equity, the Vice-President, 
Advancement, and the Dean of the Faculty of Law – will be immediately invited to do so. While some of 
the recommendations will be implemented immediately, others will be addressed following due 
consultation. 
 
Here I would like to elaborate on a few particular points, relating to several of the recommendations, as 
a first step in our process of implementation. 
 
Regarding the basis of recruiting decisions, Mr. Cromwell advises that “the University must be clear that 
external pressure cannot play a role in its recruiting decisions” (p. 69). Accordingly, let me re-affirm on 
behalf of the University a fundamental principle which he stated as follows: 
 

“Attempts by anyone – including lobby groups, corporations and donors – to attempt to block, 
prevent or disqualify an applicant in a merit-based hiring process on the basis of the candidate’s 
religious or political views, their scholarly or other public work or their social activism must be 
firmly rejected unless the matter raised can be demonstrated to be evidence of unfitness for the 
duties of the position.” (p. 69) 

 
Moreover, we will review and, where necessary, enhance existing policies and protocols to articulate 
more clearly and explicitly that any representative of the University who receives an inquiry related to 
an active search from sources external to the University’s established hiring processes, including alumni, 
donors and external organizations, should respond that recruiting processes are confidential, and that 
they cannot share any information about the search.  

 
In addition, the University will review all existing policies related to its advancement activities and clarify 
them as necessary to address explicitly the issues noted in Mr. Cromwell’s report. We will also ensure 
that our advancement professionals and other professional/managerial staff are aware of the relevant 
policies and fully understand their implications in practice. 
 
Regarding confidentiality, the report offers a number of recommendations in response to the breaches 
that occurred during this search, and I accept them all, including the articulation of clear, written 
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confidentiality guidelines for PM recruitment processes, and the use of confidentiality agreements 
signed by all selection committee members.  

 
Regarding protections for professional staff who supervise clinical programs and placements, the report 
notes repeatedly that these staff members are included in the Professional/Managerial (not the 
academic) employment category. Nonetheless, the report notes that such professional staff may be in a 
position of “taking on controversial and unpopular causes” that may “cause discomfort to some 
powerful people, groups and institutions” (p. 74). In light of this, I agree that it would be helpful for the 
University to examine appropriate forms of protection for professional staff in such positions – whether 
in the Faculty of Law or elsewhere across the University where similar conditions for professional staff 
exist. We commit to addressing this issue, recognizing the unique circumstances, including standards of 
professional practice, that warrant further careful consideration. 
 
I wholeheartedly endorse Mr. Cromwell’s recommendations on promoting reconciliation. Under the 
leadership of Professor Jutta Brunnée, Dean of the Faculty of Law, and with the support of the 
University, the Faculty will soon engage in a series of internal conversations with students, faculty and 
staff about Mr. Cromwell’s report. The goal of these conversations will be to promote reconciliation, 
focusing on the values that unite the U of T Law community. 

 
Regarding Mr. Cromwell’s recommendation that we also pursue reconciliation with the search 
committee’s preferred candidate, I have written to her today to apologize on behalf of the University for 
the fact that confidentiality was not maintained in the search process. We regret very much that the 
process did not adhere to the University’s high standards in that regard, and we are deeply sorry for any 
harm she experienced as a result. 

 
 
3. Moving forward together 
 
In closing, I wish to thank the Honourable Thomas Cromwell for undertaking this review, and for his 
detailed and insightful report. I also wish to acknowledge that this experience has been profoundly 
divisive for the Faculty of Law, straining relations between colleagues in that community. While those 
involved in the search acted in good faith, we can all agree that certain things should have been done 
differently. At the same time, I would like to emphasize my confidence in the power of the community’s 
shared values and the goodwill that motivates its members to achieve the reconciliation we all desire.  
 
The University of Toronto’s Faculty of Law makes an indispensable contribution to legal scholarship and 
education, and ultimately the cause of justice, in Canada and around the world. And every day, through 
the work of its faculty, staff, students and alumni, the Faculty makes a difference for the better in the 
lives of so many individuals and communities in our society. I encourage all members of the U of T Law 
community to embrace Mr. Cromwell’s review as a turning point, and to participate in the process of 
reconciliation as an opportunity to move forward in fulfilling the Faculty’s vital mission.  

 
 
Meric S. Gertler 
President 
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FOREWORD 
 

I have conducted my independent review 

of the search process for the directorship 

of the International Human Rights 

Program (“IHRP” or “the Program”) at 

the University of Toronto Faculty of Law. 

The Review addresses the three main 

subjects specified in the Terms of 

Reference attached to your December 7, 

2020 statement: 

1.  A comprehensive factual narrative of 

events pertaining to the search 

committee process and the basis for 

the decision to discontinue the 

candidacy of the search committee’s 

Preferred Candidate; 

2. Whether existing University policies 

and procedures were followed in this 

search, including those relating to 

academic freedom, if applicable, and 

the obligation to preserve 

confidentiality throughout a search 

process; and 

3. Any pertinent guidance or advice for 

your consideration relating to any 

matters arising out of the processes 

that were involved in this search. 

                                                           
1  Terms of Reference, December 7, 2020.  

There are three preliminary matters that I 

bring to your attention before turning to 

the substance of my Review: privacy 

concerns, the existence of other 

processes, and topics that I need not 

address in detail. 

A. PRIVACY CONCERNS 

You have indicated your intention to 

make my Review public, subject to “the 

privacy of individual candidates.”1 I am 

also aware that the University’s 

obligations to protect personal privacy 

may place other constraints on the 

release of information in this Review. In 

an effort to avoid the need for redaction 

and to ease the public release of the 

Review, I have referred to all individuals 

and groups by descriptors including, for 

the sake of consistency, those whose 

involvement is already in the public 

domain. I am providing you alone with an 

appendix that contains a concordance of 

the names corresponding to the 

descriptors that I have used (see 

Appendix “A”).  
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B. OTHER PROCESSES 

My Review occurs in a complicated and 

sensitive context as a result of other 

ongoing processes arising out of the 

same events. There are complaints 

pending before the Canadian Judicial 

Council about the conduct of a federally 

appointed judge “relating to the judge’s 

alleged interference in the appointment 

of a Director of the International Human 

Rights Program at the University of 

Toronto.”2 The Council of the Canadian 

Association of University Teachers has 

passed a motion to censure the 

University as a result of the Association’s 

understanding of the facts.3 Within the 

University, grievances have been filed by 

the University of Toronto Faculty 

Association alleging various breaches of 

the Memorandum of Agreement between 

the Faculty Association and the 

University, the University’s Statement of 

Institutional Purpose, the Statement on 

Freedom of Speech as well as any other 

                                                           
2 “Canadian Judicial Council constitutes a Review 
Panel in the matter involving the Honourable D.E. 
Spiro” Canadian Judicial Council Press Release 
(January 11, 2021), online: https://cjc-
ccm.ca/en/news/canadian-judicial-council-
constitutes-review-panel-matter-involving-
honourable-de-spiro 
3 “CAUT Council passes motion of censure against 
the University of Toronto”, CAUT News Release 

relevant policy, procedure, practice, or 

law.  

I have done my best to address fully the 

points referred to me in the Terms of 

Reference without commenting 

unnecessarily on matters that are central 

to the resolution of these other 

processes. 

C. MATTERS NOT ADDRESSED IN 
DETAIL 

I must refer to two matters in order to 

clarify the scope of my Review. 

First, my Terms of Reference do not ask 

me to opine on the qualifications of the 

Preferred Candidate. That individual was 

the strong, unanimous and enthusiastic 

first choice of the selection committee4 

after an international search resulting in 

over 140 applications and after two 

interviews and conversations with 

references. Moreover, no decision-maker 

in the University has at any point to my 

knowledge justified or attempted to 

support the decision not to proceed with 

(November 20,2021), online: 
https://www.caut.ca/latest/2020/11/caut-council-
passes-motion-censure-against-university-toronto 
4 The material that I have refers to this group by 
various names, including the “hiring committee”, the 
“search committee” and the “hiring panel”. I have 
used the term “selection committee” with the 
understanding that the final “selection” of the 
person to be hired was to be made by the Dean. 
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the Preferred Candidate’s recruitment on 

the basis of the candidate’s 

qualifications. In short, the selection 

committee found that she was highly 

qualified and the University has never 

suggested otherwise.  I have therefore 

not engaged with unsolicited 

submissions made to me about the 

Preferred Candidate’s suitability for the 

position. To do so would be outside my 

Terms of Reference. It would also be 

inappropriate and presumptuous given 

the deliberations of the selection 

committee and the University’s position. 

Second, I do not need to explore the 

precise contours of academic freedom in 

the context of recruitment for this 

position. Whatever those contours may 

be, the University clearly and 

unequivocally is of the view that 

terminating a candidacy of a qualified 

candidate for this position on the basis of 

outside pressure would be improper. The 

University’s public statements have been 

that the candidacy was discontinued on 

the basis that “legal constraints on cross-

border hiring meant that a candidate 

could not meet the Faculty’s timing 

needs” and that “assertions that outside 

influence affected the outcome of [the] 

search are untrue and objectionable. 

University leadership and [the Dean] 

would never allow outside pressure to be 

a factor in a hiring decision.”5 Moreover, 

as I will discuss in detail, having reviewed 

all of the relevant facts as fully as I can, I 

would not draw the inference that 

external influence played any role in the 

decision to discontinue the recruitment of 

the Preferred Candidate. The inference 

that such influence played a role in that 

decision is the basis of the concern about 

academic freedom but, as I see it, that 

inference is not justified. 

  

                                                           
5 Dean’s letter to faculty September 17, 2020. 
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PART I: FACTUAL NARRATIVE AND BASIS FOR DECISION OF SEARCH 
COMMITTEE PROCESS  
 

A. FACTUAL NARRATIVE 

1. Introduction to the Program and the 
Position 

The search process for the Director of the 

IHRP in 2020 began when the 

advertisement was posted during the last 

week of April and concluded when the 

Dean decided in early September to 

terminate the recruitment of the selection 

committee’s Preferred Candidate. I am 

not aware of any concerns about how this 

search unfolded up until the morning of 

September 4, 2020. However, to provide 

the “comprehensive factual narrative” as 

required by my Terms of Reference, I 

must set out a thorough review of the 

recruitment process. 

(a.)The International Human Rights 
Program 

The IHRP was established in 1987 with  

summer internships and student 

volunteer working groups and expanded 

in 2002 to include what I understand to 

be Canada’s first international human 

rights clinic.6 The Program’s mission is to 

                                                           
6 University of Toronto, Faculty of Law, International 
Human Rights Program, Advancing the Field of 
International Human Rights Law: Strategic Plan 2011 
updated 2014, online: 

advance the field of international human 

rights law through advocacy, knowledge 

exchange, experiential learning and 

capacity-building. It has an expansive 

understanding of “advocacy”, reaching 

beyond traditional client representation 

and litigation to include, for example, 

drafting fact-finding reports and making 

submissions to international bodies. A 

“central and unique goal” of the Program 

is to facilitate experiential learning 

opportunities by exposing students to the 

theory and practice of international 

human rights law emphasizing 

intellectual rigour and professionalism.7  

What one person described to me as the 

“flagship” element of the IHRP is the 

clinical course that consists of a seminar 

and clinical projects. The seminar meets 

once per week for three hours and is 

structured around skill-building sessions, 

case-studies, thematic analysis and 

weekly discussion of projects. The 

clinical projects involve, for example, 

students formulating theories and 

https://ihrp.law.utoronto.ca/utfl_file/count/HOME/I
HRP%20Strategic%20Plan%202014%20update.pdf. 
7 Ibid. p 7. 

https://ihrp.law.utoronto.ca/utfl_file/count/HOME/IHRP%20Strategic%20Plan%202014%20update.pdf
https://ihrp.law.utoronto.ca/utfl_file/count/HOME/IHRP%20Strategic%20Plan%202014%20update.pdf
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advocacy strategies, conducting legal 

research, legal drafting, carrying out fact-

finding field work and creating public 

legal education materials.8 

It was clear from the submissions to me 

and from my interviews that the IHRP has 

committed alumni and alumnae who 

place tremendous value on their personal 

experience in the Program and who view 

those experiences as both the highlight 

of their time in law school and a cause of 

transformational thinking about their role 

in the legal profession. They have in the 

past expressed concern about what they 

perceive to be inadequate support of the 

Program by the Faculty of Law and they 

have raised with me their deep concerns 

about the Program’s future in light of the 

controversy that led to my Review. 

(b.)The Director’s Position 

The Director, working under the direction 

of the Assistant Dean, provides clinical, 

educational and administrative 

leadership and support to the IHRP.9 The 

position is in the 

“Professional/Managerial” Group at the 

“PM 4” level and falls within the category 

of “administrative staff” as defined in the 

                                                           
8 “Excellence in Clinical Legal Education”, IHRP 
(undated), online: 
https://ihrp.law.utoronto.ca/page/overview-0  

University of Toronto Act, 1971. The 

position has been treated consistently as 

not falling within the positions addressed 

by the Memorandum of Understanding 

between the Governing Council of the 

University of Toronto and the University 

of Toronto Faculty Association. Selection 

Committee Member 1 and the Assistant 

Dean advised me, and I have no reason 

to doubt, that it was made clear to the 

Preferred Candidate in the recruiting 

process that this is neither an academic 

position nor a pathway to one. 

A number of people to whom I spoke 

questioned whether the 

Professional/Managerial classification is 

apt for this position given the importance 

of the clinical training component and 

their perceived need to have stronger 

protections for the person occupying the 

position. The Director of a human rights 

program is “in the business” of tackling 

controversial issues and taking positions 

that may well be objectionable to some. I 

received several eloquent explanations 

about why the Director and the Program 

need protection from critics who do not 

like its positions on various issues. I will 

9 Job Posting (Job #2001027).  
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return to this issue in the final section of 

my review. 

Two of the requirements for the Director’s 

position are an LLB or JD degree and a 

licence to practice law in Ontario with 

consideration to be given to applicants 

licensed to practice in other jurisdictions. 

From the perspective of the University’s 

human resources specialists, the 

requirement to be a practising lawyer is 

an essential aspect of maintaining the job 

classification and relaxing that 

requirement would risk lowering the job 

classification to a lower salary level. In 

previous searches, the University 

required that candidates be licensed to 

practice in Ontario but, with considerable 

effort, the Faculty of Law received 

permission to modify this requirement to 

permit consideration of candidates 

licenced to practice in other 

jurisdictions.10 

Although not specified in the job posting, 

timing was an important aspect of the 

Director search. The IHRP had not had a 

permanent Director since the previous 

Director left for another position in 

September of 2019. The recruiting 

                                                           
10 Email July 15, 2020 number 68; Email July 16 
number 70. 

process at that time failed when the 

candidate decided in December 2019 not 

to accept the position. The IHRP 

operated under an Interim Director for the 

2019 – 2020 academic year, but that 

individual had committed to another 

position beginning in the summer of 

2020. The hope was to have someone in 

place for the opening of the fall semester 

in early September of 2020 but, as the 

search progressed, it was recognized 

that this might not be possible.11  

As I will discuss later, there are different 

recollections among the members of the 

selection committee as to the importance 

of having the Director in place in 

September. It was clear to everyone, 

however, that the new Director needed to 

be physically present in Toronto and 

ready to teach the clinical course at the 

beginning of January 2021. 

2. The Search Process 

(a.)The Process Up to the Selection of 
the Preferred Candidate 

I have not been able to locate any written 

policy on how the selection committee is 

to be established, its composition, the 

procedures to be followed or terms of 

reference. There is some lack of clarity 

11 Email July 6 2020 number 39. 
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about the decision-making process. The 

HR consultant assigned to the process 

thought that the Assistant Dean, to whom 

the Director reports, had the final say. 

However, the members of the selection 

committee were of the view that their 

function was advisory and that the Dean 

was the ultimate decision-maker to whom 

they would provide their advice. 

As far as I can tell, there was no 

discussion of the confidentiality of the 

search process among the selection 

committee and the HR Consultant did not 

address it expressly. However, all 

understood that the search process was 

to remain confidential. I was told that in 

other recruitment processes, such as for 

a dean, members of the search 

committee must sign confidentiality 

agreements.  

The position was not posted until the third 

week of April with a closing date of June 

17, 2020. The posting was delayed to 

obtain an exemption from a University-

wide hiring freeze and to loosen the 

requirement that the Director be licenced 

to practice law in Ontario. The posting 

was widely distributed, including 

                                                           
12 Email June 25, 2020 number 28. 
13 Email July 6, 2020 number 39. 
14 Email July 9, 2020 number 49. 

internationally, and resulted in 146 

applications.12 

The HR Consultant and the Assistant 

Dean reviewed all applications and 

produced a “long list” of over 20 

candidates that was provided to the 

selection committee on July 6, 2020. The 

selection committee members were 

asked to send their selection of the top 10 

candidates with no more than three or 

four candidates outside Canada who 

would require work permits.13 The 

committee agreed on their “short list” of 

eight, two of whom would require work 

permits, on July 9.14 However, one of the 

short-listed candidates advised the HR 

Consultant that he could not begin work 

until “January/February 2021.” 

Committee members agreed that this 

was a “problem”15 or a “major issue”16 

and the person was dropped from the 

short list. 

Interviews started the second week of 

July 2020. Following the first six 

interviews on July 14 and 15, the 

Assistant Dean proposed that the 

committee broaden the pool. Three 

additional names were added to the first 

15 Email July 11, 2020 number 51. 
16 Email July 11, 2020 number 52. 
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round interview list, including the person 

who became the Preferred Candidate.17 

Following the first round of interviews, the 

committee selected three candidates, 

including the Preferred Candidate, for 

second interviews that occurred on July 

30. Two of the three individuals were 

international candidates while the third 

was a Canadian permanent resident 

working abroad. Each candidate was 

asked when they would be available to 

start and advised that the University term 

was to begin on September 7. The 

Canadian permanent resident was 

available at the end of the August; the 

timing of the others’ availability depended 

on immigration approval.  

Following the interviews, the Preferred 

Candidate was identified and, with the 

candidate’s permission, references were 

checked. They were glowing. 

All members of the selection committee 

recall that the Preferred Candidate was 

their unanimous first choice. However, 

recollections differ on the selection 

committee’s views on the remaining two 

candidates. Selection committee 

Members 1 and 2 recall that in addition to 

                                                           
17 Email July 15, 2020 number 65. 
18 Email August 4, 2020 number 100. 

the Preferred Candidate, one other 

candidate of the three finalists was 

identified as a viable option but that if 

neither of those two were available, there 

would be a failed search. The Assistant 

Dean recalls that the committee identified 

two candidates from the second round as 

the leaders but does not recall any 

consensus that if neither were available 

there would be a failed search. 

On August 4, the Assistant Dean advised 

the HR Consultant she “would like to 

move forward to make an offer to the 

[Preferred Candidate] asap when [the 

Assistant Dean] return[ed] [from 

vacation] next week”.18 On August 9, the 

selection committee members 

exchanged emails on the status of the 

process. The Assistant Dean advised 

that she had a meeting scheduled with 

the HR Consultant on August 10 “to 

discuss our offer” to the Preferred 

Candidate19 and scheduled a Zoom 

meeting with the Preferred Candidate for 

August 11 “to discuss the IHRP Director 

position.”20 

19 Email August 9, 2020 number 102. 
20 Email August 10, 2020 number 103. 
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(b.)Negotiation with the Preferred 
Candidate August 11 – September 
2, 2020 

On August 11, the Assistant Dean had a 

meeting with the Preferred Candidate 

after which she reported to the HR 

Consultant that she had “just finished a 

very nice call with [the Preferred 

Candidate]. She seems very receptive to 

receiving an offer, but we agreed that the 

immigration/work permit issue is a very 

important part of the conversation.”21 

Later that same day the Assistant Dean 

was in touch with the HR Consultant 

again looking for some “basic 

immigration policy information that would 

apply in this situation.”22 She noted that 

the Preferred Candidate “understands 

that we need her to be able to start the 

position no later than Sept 30” but that 

she was not required “to be in Toronto 

until the first week back in Jan 2021.”23  

The Preferred Candidate’s recollection of 

the August 11 meeting was provided in a 

written chronology that she prepared.  

We discussed her recollection of the 

meeting during my interview with her.  

The chronology reads that she received 

an offer of employment during this 

                                                           
21 Email August 11, 2020 number 106. 
22 Email August 11, 2020 number 106 

meeting on August 11. In my interview 

with her, she indicated that she was told 

that the Faculty wanted her to be the 

Director if the terms could be worked out 

and that the big “if” was immigration and 

whether it could happen on time.  

There has been a good deal said in the 

public domain about the University 

withdrawing an accepted offer. As I see 

it, no offer and acceptance in the strictly 

legal sense of those words were ever 

exchanged. It was clear on August 11 

that the immigration issues needed to be 

resolved before there could be any 

formal offer and, as we shall see, the 

subsequent communications show that 

negotiations about the terms of 

employment continued into early 

September. However, it was also clear 

that the University wanted to hire the 

Preferred Candidate and that she wanted 

the position. As far as I can tell, this is a 

situation in which advanced negotiations 

were abruptly halted, not a situation in 

which an accepted offer was rescinded. 

On August 12, the HR Consultant 

contacted the Assistant Dean, noting that 

the in-house immigration specialists at 

23 Email August 11, 2020 number 108. 
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the University had raised some questions 

about why a foreign national was being 

selected rather than a Canadian. She 

noted that the Preferred Candidate would 

be “ineligible to work from outside of the 

country until she obtains a valid work 

permit.”24 

On August 14, the Assistant Dean 

emailed the HR Consultant hoping to 

discuss the immigration information for 

the Preferred Candidate and noting that 

she “had another call with her on Monday 

[i.e. August 17] at 11 am during which I 

am hoping we will come to a decision 

about whether she wants the position 

and [if] the timing will work.”25  

Also on August 14, the Assistant Dean 

was in touch with an immigration lawyer 

whom the University retained to seek 

advice regarding the Preferred 

Candidate’s immigration situation. The 

Assistant Dean advised the immigration 

lawyer that they had “… a new candidate 

to whom we would like to make an offer” 

noting, however, that she wished to first 

obtain advice in relation to obtaining a 

work permit.26 In that email, the Assistant 

                                                           
24 Email August 12, 2020 number 108. I am not sure 
that this statement is completely correct, but it was 
the advice received by the Assistant Dean. 
25 Email August 14, 2020 number 114. 

Dean told the immigration lawyer that 

“[w]e need the candidate to start the 

position no later than September 30, 

2020, although we don’t need her to 

move back to Toronto until the start of 

January.”27  

I note that this is the second of several 

occasions (before any controversy had 

arisen) that the Assistant Dean stated in 

writing that the Preferred Candidate 

would have to start in September or at 

least before the end of the two to three 

month period that it would likely take to 

get a work permit.  

The Assistant Dean met with the 

immigration lawyer (via Zoom) on August 

19 and 21 and arranged for the Preferred 

Candidate to meet with the immigration 

lawyer directly on August 24th.  

A call had been scheduled with the 

Preferred Candidate for Monday, August 

17 to discuss her “questions and 

thoughts”.28 However, because the 

Assistant Dean was waiting for additional 

information regarding the immigration 

process, she proposed that the meeting 

be postponed. The Preferred Candidate 

26 Email August 14, 2020 number 130. 
27 Email August 14, 2020 number 130. 
28 Email August 12, 2020 number 113. 
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agreed, noting that she had “spent much 

of the weekend thinking about your very 

exciting offer and discussing it with 

colleagues (including my referees)” and 

that she was “very enthusiastic about 

being able to accept [the] offer” but that 

she did “have a couple of questions […] 

first”. 29 

Around the same time, the outgoing 

acting Director of the IHRP inquired 

about the status of the hiring process for 

transition purposes. She was advised by 

the Assistant Dean that the Preferred 

Candidate had been informed that the 

outgoing acting Director would like to 

meet her before August 21, and that the 

Assistant Dean would be in touch when 

they were further into the contract offer 

discussions.30 

On August 17th, the Assistant Dean had 

her regular bi-weekly meeting with the 

Dean. Her memory of the meeting, which 

is consistent with the Dean’s less 

detailed recollection, is  that she told the 

Dean that: the selection committee had 

unanimously selected a Preferred 

Candidate; the Preferred Candidate had 

impressive legal clinic administrative 

experience, lived in Europe, had a PhD, 

                                                           
29 Email August 12, 2020 number 121. 

and had worked as an instructor at 

European law schools; and the selection 

committee was  working to determine 

whether the candidate could obtain a 

work permit by the September deadline 

to meet the Faculty’s timing 

requirements.  

The Dean expressed concern that the 

candidate’s background as an academic 

may not be a good fit for the 

administrative IHRP Director role, and 

asked whether there was a risk that she 

was interested in the role because she 

hoped that it would turn into an academic 

one. The Assistant Dean responded that 

the search committee had made it very 

clear to the Preferred Candidate that the 

role was administrative and not a 

pathway to an academic appointment.  

She and the Dean agreed to speak again 

when she had more information about 

the timing of the work permit. Neither the 

Dean nor the Assistant Dean recall any 

discussion during this meeting about the 

details of the potential immigration routes 

that were being explored. 

Email exchanges between the Assistant 

Dean and the HR Consultant around the 

30 Email August 12, 2020 number  109. 
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same time provide some insight as to 

why the Assistant Dean felt it was 

realistic to have an international hire in 

the position with a work permit by 

September. The previous failed IHRP 

search had selected a U.S citizen who 

had the benefit of favourable immigration 

rules that exist with the United States. 

Leading up to the Assistant Dean’s 

meeting with the immigration lawyer, the 

HR Consultant wrote to the Assistant 

Dean asking “can you please confirm 

who it was that advised you that a Labour 

Market Assessment would not be 

required for this role? I recall we had this 

discussion earlier this year but 

immigration [referring to internal 

immigration resources] is now advising 

that this may be a problem.” The 

Assistant Dean indicated in response 

that she had received that advice from 

the University Retained Immigration 

Lawyer (presumably during the last 

search). On the morning of August 17, 

2020 the Assistant Dean indicated to the 

HR Consultant that “I think one of the 

main issues here is that last time we were 

governed by NAFTA provisions, which 

are very favourable. This time, no.”31  

                                                           
31 Emails August 14 to August 17, 2020 number 129.  

The initial email to the University 

Retained Immigration lawyer contained 

basic information about the Preferred 

Candidate including the position for 

which she was being hired, her 

citizenship, her current country of 

residence (Germany) and that she was 

married to a Canadian citizen. The email 

referred to her plan to make a permanent 

move back to Canada, the family 

connections in Canada and the 

University’s timing requirements which 

was for the candidate to start no later 

than September 30 (although she would 

not have to be in Toronto until the start of 

January). The immigration lawyer agreed 

to meet with the Assistant Dean on 

August 19th and asked for a copy of the 

Preferred Candidate’s CV. He pointed 

out in the email that the IHRP candidate 

from the prior search was an American 

and they had been considering a work 

permit as a “NAFTA Professional.” He 

indicated that this would not be a 

consideration for the current Preferred 

Candidate.32 

On August 19th, the Assistant Dean met 

with the immigration lawyer who advised 

that it was reasonable to expect that the 

32 Emails August 17, 2020 number 130.  
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Preferred Candidate could have a work 

permit in two to three months after 

applying. The Assistant Dean recalls 

being dismayed that it would take that 

long and the immigration lawyer 

mentioned the possibility that the 

Preferred Candidate might be able to 

begin working as an independent 

contractor to “bridge the gap” between 

September and December.33 He 

suggested that the University could 

“check that out”, but of course his advice 

was limited to immigration matters and 

did not extend to employment law.34 

In my conversation with the immigration 

lawyer, he recalled that the University 

had apparently been under the 

impression that a non-Canadian could 

not be employed by a Canadian 

employer without a work permit while 

living outside of the country. That 

understanding is consistent with the 

email from the HR Consultant to the 

Assistant Dean on August 12 which I 

referred to earlier.35 The immigration 

lawyer told me that, from an immigration 

law perspective, this is not correct: there 

is no immigration issue about a non-

                                                           
33 Chronology Item 132. 
34 Interview with Immigration Lawyer February 8, 
2021. 

Canadian working for a Canadian 

employer provided that the non-

Canadian is not working in Canada. 

There are, however, other difficulties 

from an employment law perspective in 

having an employee working outside 

Canada who is not eligible to work in 

Canada. My understanding is that those 

difficulties make such employment 

impractical for the University and that it is 

something that it would not do. These 

employment law issues were not matters 

on which the immigration lawyer gave 

advice. 

With respect to the work permit for the 

Preferred Candidate, the immigration 

lawyer suggested two paths forward, 

each of which could make possible the 

hiring of a non-Canadian citizen or 

permanent resident.  

One of the pathways involved a Labour 

Market Impact Assessment (“LMIA”) 

which required the University to advertise 

the position for 30 days and demonstrate 

that no Canadian or Permanent Resident 

suitable for the position had applied. The 

concern about this route was the timing 

35 Email August 8, 2020 number 108. 
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of the advertising for the position, as I will 

discuss below.  

The other pathway was a “substantial 

benefit” application with the objective of 

establishing that hiring the Preferred 

Candidate would bring a substantial 

benefit to Canada. For that route, it was 

not necessary to show that there was no 

suitable Canadian applicant. 

I should add a word about the 

immigration implications of the fact that 

the Preferred Candidate’s spouse is a 

Canadian citizen. In some of the public 

discussion of this controversy, it has 

been suggested that this fact provided a 

more rapid path to a work permit. The 

information that I have received from the 

immigration lawyer is that this is not the 

case. While marriage to a Canadian 

eases the path to entry to Canada and to 

permanent residency and may positively 

affect the outcome of an LMIA application 

(because the non-Canadian is expected 

to become a Canadian), it has no impact 

on the time that it will likely take to obtain 

a work permit. Based on what I have 

been told by immigration counsel, 

speculation that the work permit could 

have been obtained more quickly 

                                                           
36 Email August 19, 2020 number 132. 

because the Preferred Candidate is the 

foreign spouse of a Canadian is 

erroneous. 

After receiving the advice from the 

immigration lawyer, the Assistant Dean 

was in touch with the HR Consultant to 

advise (on August 19) that she now had 

“a clear sense of what needs to 

happen.”36  

The Assistant Dean and the Preferred 

Candidate met on August 19 and 21. 

Their recollections of the conversations 

differ in some respects. Before I set out 

their recollections, I will place those 

conversations in the context of what else 

was happening at around the same time. 

The Assistant Dean contacted University 

Employment Lawyer 1 and requested a 

meeting to discuss the “specific details 

and explore what might be possible.”37 

She advised that “after a very extensive 

search, we discovered that the strongest 

candidates are not Canadian citizens” 

and that “[w]e need [the Preferred 

Candidate] to start working before she 

will be realistically able to obtain a 

Canadian work permit. She will be 

working remotely … until December 

37 Email August 20, 2020 number 135. 
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when she will relocate to Toronto …”. In a 

subsequent email, the Assistant Dean 

indicated that the timing for hiring this 

individual was “as soon as possible”.38 

University Employment Lawyer 1 advised 

that he and his colleague (University 

Employment Lawyer 2) had “consulted 

with external counsel on these types of 

issues at some length recently.”39 A 

meeting with University Employment 

Lawyer 2 was scheduled for August 21. I 

note that here again the Assistant Dean 

indicated in writing before any 

controversy arose that the Preferred 

Candidate needed to start work before 

the time frame within which she could 

likely obtain a work permit. 

The Assistant Dean updated the other 

members of the selection committee by 

email on August 20. She wrote: “Just 

letting you know that I am continuing to 

push this forward. I have spoken with [the 

Preferred Candidate] 3x since we 

decided to go with her. She seems to get 

more excited each time I speak to her. I 

spoke to an immigration lawyer 

yesterday and I will be speaking to the UT 

employment lawyers tomorrow. In a 

nutshell, we are hoping to work out a way 

                                                           
38 Email August 20, 2020 number 135. 
39 Email August 20, 2020 number 134. 

for [her] to start work for us before she 

has a Cdn [sic] work permit in hand. The 

immigration lawyer is estimating that she 

could have one in 2 – 3 months. We need 

to bridge the time between now and then. 

[The Preferred Candidate] is willing to 

start working remotely immediately. She 

plans to move to Canada by 

December”40(emphasis added).  

In response to this email, Selection 

Committee Member 1 said “wonderful” 

and Selection Committee Member 2 said 

“[o]ptimistic that we can find some work 

arounds to bridge the time gap.”41 I note 

that the Assistant Dean referred, in 

writing and before any controversy had 

arisen, to the “need” to bridge the time 

gap between “now” and two to three 

months from now when the Preferred 

Candidate was likely to have a permit to 

work in Canada. 

The Assistant Dean met with University 

Employment Lawyer 2 (and others) on 

August 21. The lawyer’s notes of the 

meeting indicate that the immigration 

lawyer’s advice was that the Preferred 

Candidate would not have a work permit 

in hand “any sooner than 3 months from 

40 Email August 20, 2020 number 136. 
41 Email August 20, 2020 number 137. 
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now” and that it was indicated 

(presumably by the Assistant Dean) that 

“we cannot wait that long.” The Preferred 

Candidate could start remotely 

immediately but that she understands 

that she has to be in Toronto not later 

than the end of the calendar year 

because she is required to teach in 

person in January. The plan agreed to at 

this meeting was that they would: explore 

an independent contractor route, find out 

if the Preferred Candidate was interested 

in that option, work with HR on an offer, 

and then the Assistant Dean and HR 

would prepare an independent contractor 

agreement to be reviewed by German 

counsel (since the Preferred Candidate 

was a resident of Germany). The concept 

was to provide an offer of employment 

that would be revocable if she was not 

able to get to Toronto by December 31 

and an independent contractor 

agreement that could be terminated on 2 

weeks’ notice.  

As University Employment Lawyer 2 

explained to me, the University had 

recently received general external advice 

about options for a Canadian employer to 

legally employ someone who would need 

to work in a foreign jurisdiction. She 

explained that the employment of an 

employee working in a foreign jurisdiction 

would be governed by the laws of that 

jurisdiction including tax, payroll and 

workplace laws. Accordingly, the options 

for a legal entity such as the University 

that does not have a business presence 

in the foreign country would be to register 

a business in that country in compliance 

with applicable local laws, or contract 

with a registered business or 

professional employer organization in 

that country that could hire the employee 

on their payroll in compliance with 

applicable local laws and arrange a 

secondment to the Canadian employer. 

She advised that these are not practical 

options for the University.  

University Employment Lawyer 2 told me 

about circumstances in which the 

University had entered into independent 

contractor arrangements with a small 

number of foreign nationals who had 

been offered and accepted faculty 

positions. These were generally people 

who were eligible to receive Canadian 

work permits upon arrival in Canada but 

who could not come to Canada as a 

result of COVID-19 related travel 

restrictions. In those cases, until they 

were able to come to Canada to work as 

faculty members, they contracted to 
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provide limited services such as 

independent research, which is part of 

the duties of faculty members but is not 

subject to the direction or control of the 

University. These arrangements were 

viewed as having an acceptably low legal 

risk to the University. In a few cases, the 

duties also included some remote 

teaching. As I understand it, these were 

considered to carry somewhat more legal 

risk and it was up to the relevant 

academic administrator in consultation 

with counsel to decide whether to accept 

the risk in each particular case. 

University Employment Lawyer 2 said 

that she was consulted on the general 

structure of these arrangements and 

advised on template engagement letters.  

On the same day, August 21, the 

Assistant Dean wrote to the Preferred 

Candidate indicating that she “had great 

meetings with employment and 

immigration lawyers and am keen to 

update you.”42 The Assistant Dean also 

emailed the immigration lawyer to 

provide him with an update and request 

his availability in order to put him in 

contact with the Preferred Candidate. 

She advised that “it looks like we can 

                                                           
42 Email August 21, 2020 number 142. 
43 Email August 21, 2020 number 144. 

proceed with hiring our candidate as an 

independent contractor effective 

immediately and simply roll her into a 

permanent position as soon as she 

receives her Canadian work permit.” She 

added “… this scenario will work for the 

law school only if she receives her permit 

before Dec 31 2020 (she is required to be 

onsite to teach a course starting Jan 4 

2020).”43 She indicated that she had 

spoken with the Preferred Candidate that 

day and that “we both agreed that getting 

greater certainty about the 

immigration/work permit timeframe will 

be necessary before we can determine 

whether our strategy is realistic.”44 She 

proposed that the immigration lawyer 

speak directly to the Preferred Candidate 

and he scheduled that meeting for 

August 24 (discussed below).  

In his email to the Assistant Dean 

confirming that he would meet with the 

Preferred Candidate directly, the 

immigration lawyer provided some high 

level information about the LMIA and the 

significant benefit routes. In response to 

this, the Assistant Dean replied, in part 

“As we discussed, our strong preference 

44 Email August 21, 2020 number 144. 
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would be to not go down the LMIA 

route.”45 

The Assistant Dean also wrote to update 

the other members of the selection 

committee, indicating that she “was 

continuing to have positive discussions 

with [the Preferred Candidate] and 

others. [That she] [s]poke to the UT 

employment lawyers today and they 

confirmed that we can hire [the Preferred 

Candidate] as an independent contractor 

and roll her into the permanent position 

when she has her permit in hand. The 

[Preferred Candidate] is happy with this. 

The next step is to connect her with the 

employment [sic – I believe that this 

should read “immigration”] lawyer directly 

to make sure the 3 month timeframe that 

he gave me is in fact realistic in her 

circumstances.”46  

The Assistant Dean and the Preferred 

Candidate met on August 19 and 21. 

Their recollections of these discussions, 

particularly in relation to what the 

Assistant Dean viewed as the critical 

nature of the September start date, do 

not coincide.  

                                                           
45 Email August 21, 2020 number 153.  

The Assistant Dean’s recollection of the 

meetings with the Preferred Candidate 

on August 19 and 21 is that she (i.e. the 

Assistant Dean: (i) reiterated the vital 

importance of a September start date 

and that the Preferred Candidate could 

not have the job if she could not start in 

September 2020; (ii) relayed the advice 

from the immigration lawyer that it would 

take approximately two to three months 

to get a work permit; (iiI) advised that it 

may be possible to use an independent 

contractor agreement to bridge the gap 

between September and December 

(when she was likely to receive a work 

permit); and (iv) offered to connect the 

Preferred Candidate directly with the 

immigration lawyer to receive advice 

about obtaining a work permit and 

making an application for Permanent 

Residency.  

As the Assistant Dean recalls it, the 

Preferred Candidate advised that she 

continued to be interested in the position; 

she was prepared to work with the 

Assistant Dean to investigate whether 

she could meet the timing deadline; and 

that she would consider entering into an 

independent contractor agreement to 

46 Email August 21, 2020 number 146. 
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bridge the time between September and 

December, when she would likely obtain 

a work permit.  

The Assistant Dean noted in her written 

chronology of events that, in her view, the 

other two members of the selection 

committee were “very clear” that it was 

critical that the new Director be in place 

in September, that it was a “clear 

requirement and firm understanding” that 

she needed to start in September.47 

However, in my interview with the 

Assistant Dean, she indicated that it was 

hard for her to say whether the other 

members of the selection committee 

knew that September was a hard stop 

and that they never discussed what 

would happen if the Preferred Candidate 

could not start working in September. As 

the Assistant Dean put it, this was clear 

in her mind, but she is not sure that the 

other members “connected those dots.” 

The Preferred Candidate’s recollection is 

that on August 19, she accepted the offer 

made to her on August 11. She recalls 

being told in these meetings with the 

Assistant Dean that it would take 

approximately three months to obtain her 

Canadian work permit. In the interim, the 

                                                           
47 Interview with Assistant Dean, February 12, 2021. 

University proposed to hire her as a 

foreign consultant, starting immediately, 

so that she could prepare for her role as 

Director. She would then obtain her work 

permit on arrival in Canada before her 

work on campus was set to begin at the 

beginning of January 2021. The 

Assistant Dean advised her that this 

arrangement had received the necessary 

approvals from the University’s in-house 

lawyers and Human Resources 

department. The Preferred Candidate 

understood that the University viewed it 

as important to get someone into the job 

fast and the idea of working remotely as 

a consultant (i.e. an independent 

contractor) originated with the University.  

The Preferred Candidate told me that she 

indicated to the Assistant Dean that she 

was willing to do the required course 

preparation for her teaching in January 

without getting paid before January as 

she had experienced preparing to teach 

with no extra remuneration in the past. 

She was aware that there were activities 

that the University wanted to have 

happen in the fall and they needed 

someone to be in the job in the fall. 

However, she also understood that the 
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University had selected an international 

candidate, knowing the immigration 

requirements that would be involved. She 

did not understand that an arrangement 

to begin work remotely no later than the 

end of September was a condition of 

proceeding with the recruitment.  

The other members of the selection 

committee do not seem to have 

appreciated what, to the Assistant Dean, 

was the critical nature of the September 

start date. Selection Committee Member 

2 told me that it was not a “major issue” if 

the new Director could not start in 

September, although the Member had 

noted in earlier email correspondence 

that the fact that the earliest another 

candidate could start was 

“January/February 2021” had been a 

“major issue” at that time.48 Selection 

Committee Member 1 told me that there 

was no moment at which it was said that 

the recruitment could not proceed 

because the person could not begin in 

September.49 When I asked about the 

perception that it was “indeed a problem” 

that another candidate could not start 

until “January/February 2021,” Selection 

                                                           
48 Email July 11, 2020 number 52. 
49 Interview Selection Committee Member 1 
February 10, 2021. 

Committee Member 1 explained that that 

timing meant that the person would not 

be able to teach the clinical course 

starting in January and that they were 

optimistic at the early point in the process 

when this exchange occurred about 

finding someone who could start 

sooner.50  

I cannot assess whose recollections are 

more accurate. However, it is clear that 

the Dean’s source of information about 

this recruitment process was the 

Assistant Dean and that it was clear in 

her mind (and consistent with what she 

had stated in writing before any 

controversy arose) that it was critically 

important to get the candidate started 

working before the end of the two to three 

month time period that it would likely take 

to get a work permit.  

The immigration lawyer and the 

Preferred Candidate spoke on August 

24. In the meantime, the Assistant Dean 

wrote to the HR Consultant saying that “it 

would be great to get a draft employment 

contract to [the Preferred Candidate] for 

her review. This would include the top 

hiring range salary plus language about it 

50 Interview Selection Committee Member 1 
February 10, 2021. 
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being conditional on her being able to 

work in Canada.”51  

The HR Consultant requested more 

details in order to prepare the draft, 

namely whether they had received 

confirmation from the immigration lawyer 

that three months would be sufficient 

time for the Preferred Candidate to obtain 

her work permit, and whether the 

document would be provided as a draft 

offer for the time being.52 The Assistant 

Dean advised that she would work on the 

independent contractor agreement, that 

the permanent employment contract 

would commence on January 4, 2021 

and that they should prepare a draft offer 

for the Preferred Candidate’s 

consideration “to give her something to 

base a discussion on.” The HR 

Consultant suggested that both the 

employment and the independent 

contractor agreements be provided to the 

Preferred Candidate at the same time.53  

Later that day, the Assistant Dean sent 

the HR Consultant a copy of the draft 

independent contractor agreement that 

the Assistant Dean had prepared, 

clarifying that it would have to first be sent 

                                                           
51 Email August 24, 2020 number 160. 
52 Email August 24, 2020 number 166. 
53 Email August 24, 2020 number 166. 

to an international law firm to ensure 

compliance with German law.54 The HR 

Consultant recommended some changes 

to the draft to better reflect an 

independent contractor relationship, 

rather than an employment 

relationship.55  

On the same day (August 24), the 

Preferred Candidate provided an email 

update and summary of her conversation 

with the immigration lawyer. In my 

interview with the immigration lawyer, he 

confirmed that her email was a fair 

summary of their conversation.  

The plan was to submit two different 

applications simultaneously and as soon 

as possible in order to obtain a work 

permit by December. The first would be 

via the LMIA process based on a market 

assessment and inability to find a 

suitable Canadian candidate and the 

second on the basis that the Preferred 

Candidate’s employment would make a 

substantial contribution to Canada. To 

the extent that the latter option worked, 

the former could be abandoned. The 

Preferred Candidate also expressed 

support for starting the process for the 

54 Email August 24, 2020 number 168. 
55 Email August 24, 2020 number 169. 
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application for permanent residency. 

However, she noted some complexities 

and likely COVID-related delays in 

relation to collecting the necessary 

information and asked whether the 

University would be willing to contribute 

to the costs of her lawyer related to this 

permanent residency application.  

The Preferred Candidate concluded that 

she was “a bit fuzzy on our/my next 

step(s) aside from those that [the 

immigration lawyer] will be taking with the 

university (contingent on [the Assistant 

Dean’s] approval?).”56 The Assistant 

Dean indicated that she would be in 

touch with the immigration lawyer and the 

Preferred Candidate regarding concrete 

next steps.57 

The draft independent contractor 

agreement was subsequently shared 

with the German employment lawyers on 

August 27.58 It was not shared with the 

University employment lawyers before 

being sent to the German lawyers. 

On September 1, the Assistant Dean 

requested the HR Consultant to provide 

a summary of the offer that they intended 

                                                           
56 Email August 24, 2020 number 170. 
57 Email August 25, 2020 number 171. 
58 Email August 27, 2020 number 186. 
59 Email September 1, 2020 number 194. 

to make to the Preferred Candidate “in 

case it makes sense to send [it] to [her] 

this week.”59 This timing corresponds 

with the Preferred Candidate’s 

recollection that she expected to receive 

a written offer the week of September 7.60 

The Assistant Dean also spoke to the 

Preferred Candidate on September 1. 

During this discussion, the Preferred 

Candidate raised the possibility of her 

working from Europe for the summer. In 

an email the next day (September 2), the 

Assistant Dean summarized the call for 

the HR Consultant and provided her 

views about the path forward. She wrote, 

in part:61 

I had a very good call with [the 
Preferred Candidate] yesterday. 

She understands that we require 
her to be in residence in Toronto for 
at least 9 months of the year, and 
definitely during term time … After 
a lengthy discussion about the 
nature that work (will benefit the 
IHRP and our students), and that 
we can’t guarantee that amount of 
time that she will work remotely 
every year (she understands that), 
I am feeing much more 
comfortable with moving ahead 
with her candidacy…  

60 Interview with Preferred Candidate February 9, 
2021. 
61 Email September 2, 2020 number 200. 
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I find her to be candid and 
reasonable in our phone calls. She 
also comes across as extremely 
interested in the position. She 
would like to get started with the 
independent contractor agreement 
right away, and will provide 
everything we need for the work 
permit routes we discussed. 

I understand that this is a bit of a 
risk, but on balance, one worth 
taking. She will bring much more to 
the table than we have ever had 
before at the IHRP. 

Here are the next steps: 

 I connect with the international 
law firm to get the independent 
contractor agreement back and 
send to [the Preferred 
Candidate] 

 [The HR Consultant] sends me 
the point form summary of 
employment contract terms; I 
send to [the Preferred 
Candidate] 

  Work with [the immigration 
lawyer] to initiate work permit 
routes; [The HR Consultant] and 
I to discuss how to manage the 
job posting issue. Ideally, she 
will be able to start work as soon 
as we sort out the independent 
contractor agreement (ideally 
September 14th).  

The “job posting issue” referred to in this 

email relates to the LMIA route to a work 

permit. There was some lack of clarity 

about whether the advertising for the 

position was timely for the purposes of 

                                                           
62 Email September 1, 2020, number197. 

the LMIA application. If it was not, then 

the position would have to be reposted 

for 30 days before the LMIA application 

could be submitted. It was as a result of 

this concern that the immigration lawyer 

had advised proceeding on both the 

LMIA and the substantial benefit tracks. 

If the advertising turned out to have been 

timely, the substantial benefit track 

(which was viewed as the less likely to 

succeed of the two) could be abandoned. 

If, on the other hand, the advertising was 

timely for the LMIA route, then it might 

well succeed and the substantial benefit 

track could be abandoned. 

After the meeting with the Preferred 

Candidate on September 1, the Assistant 

Dean advised the immigration lawyer that 

they would be moving forward with the 

two proposed paths for obtaining a work 

permit for the Preferred Candidate and 

that she would get started on the 

significant benefit letter.62  

The Assistant Dean also spoke with 

Selection Committee Member 1 on 

September 1. Selection Committee 

Member 1’s recollection of the discussion 

was that it centred on the Preferred 

Candidates request to be away for two 
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months in the summer to return to 

Europe. Selection Committee Member 1 

was not concerned by the request as 

long as the work of the IHRP was getting 

done. The Assistant Dean recalls that 

she also provided an update on work 

permit and timing issues. 

(c.) September 3 and the morning of 
September 4 

 

A number of immigration and 

employment law developments occurred 

on September 3 and 4 and the inquiry 

from the alumnus occurred on 

September 4. That date was the Friday 

before the Labour Day long-weekend 

and a few days before the opening of the 

Law Faculty fall term in the midst of the 

COVID-19 pandemic.  

On September 3, the Assistant Dean 

emailed the Preferred Candidate 

thanking her for their meeting earlier in 

the week and writing: “[a]s we discussed, 

I am taking several steps at this end to 

move things forward including: following 

up with the international law firm about 

the independent contractor agreement, 

drafting a summary of the terms of what 

would be included in a subsequent 
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employment contract, and working with 

[the University-retained immigration 

lawyer] to start the special contribution 

and LMIA processes to obtain your work 

permit. I have been in touch on all of 

these fronts and am waiting to hear back. 

I hope to be in touch to update you very 

soon.” 

As of September 3, the intent was to 

proceed with the LMIA process that 

involved the University convincing the 

authorities that there was no qualified 

Canadian available for the position. This 

was noted in the Preferred Candidate’s 

summary of her conversation with the 

immigration lawyer on August 24 and 

which was provided to the Assistant 

Dean that day. 

On September 3 at 12:22 pm the German 

employment lawyers sent the Assistant 

Dean a marked up copy of the draft 

independent contractor agreement. The 

Assistant Dean advised me during her 

interview that she did not read the 

document or the covering email until the 

next day when there was a call with 

German employment lawyers sometime 

in the morning after 10 am.63  
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In the covering email, the German 

employment lawyers noted that they had 

“concerns that this relationship is not a 

true independent contractor 

relationship.” They added that “the 

likelihood that the relationship will be 

challenged either by the governmental 

authorities or by the individual is likely 

quite low (especially considering its short 

length), so the University may be willing 

to take that risk.64   

In the annotations to the draft agreement, 

the German employment lawyers 

commented that if the Preferred 

Candidate were found to be an employee 

rather than an independent contractor 

under German law, “[t]his can have 

rather severe consequences, first and 

foremost the employer’s duty to pay 

social security contributions and the risk 

of criminal charges if this is omitted.”65  

At 1:11 pm on September 3 the Assistant 

Dean forwarded the email received from 

the German employment lawyers to 

University Employment Lawyer #2. The 

Assistant Dean noted, in part, that she 

had “received the attached comments 

back” and invited University Employment 
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agreement number 203. 

Lawyer #2 to join a meeting the next day 

at 10 am.66  

On September 4, the Assistant Dean 

emailed University Employment Lawyer 

#2 again on this issue at just after 6 am 

asking for a meeting to discuss the matter 

the week of September 8.67 University 

Employment Lawyer #2 was on vacation 

and not available for a meeting until the 

next week as indicated by her out of 

office automatic email reply. 

As of the morning of September 4, the 

University’s employment lawyers had not 

provided comments on the proposed 

draft independent contractor agreement 

which, in accordance with their usual 

practice, had been referred out to the 

local (in this case German) employment 

lawyers.  

Around the same time (September 4 

around 6 am), the Assistant Dean 

emailed the HR consultant asking for an 

update on the status of the IHRP Director 

employment contract language and 

indicated that she would “like to send this 

to [the Preferred Candidate] asap.” She 

noted that she had the independent 

66 Email September 3, 2020 number 203. 
67 Email September 4, 2020 number 205.  
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contractor agreement and referred to a 

future meeting to discuss it with 

University Employment Lawyer 2.68  

She then sent a follow up email to the 

University retained immigration lawyer 

advising that: they would be moving 

forward to provide the Preferred 

Candidate with an independent 

contractor agreement “next week”, that 

they would like to get started on the work 

permit routes, and asking how he would 

like to proceed.69 A meeting to discuss 

the matter was subsequently confirmed 

for Tuesday, September 8.70 

Later on the morning of September 4, just 

before 9 am, the immigration lawyer 

advised the Assistant Dean that in order 

to pursue the LMIA route for the 

Preferred Candidate, it would be 

necessary to re-advertise the position for 

a 30 day period. They were not able to 

pursue the LMIA academic stream 

(which would have avoided re-

publication) because it would require the 

position to be a predominantly academic 

one with only corollary administrative and 

managerial duties. The immigration 

lawyer recommended that the University 
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“move ahead immediately with respect to 

an application for an LMIA-exempt work 

permit based on ‘significant benefit’ while 

preparing for another round of 

advertising for the position. [His] hope 

[was] that we will get an approval on the 

“significant benefit” application before the 

ads for an LMIA application need to be 

placed in the media.”71  

This was the first time the Assistant Dean 

had been told that republication – 

something she hoped to avoid – would 

definitely be required in order to pursue 

the LMIA route. The Assistant Dean 

responded at 9:09 am that this “sounds 

like a great plan” and the she would “get 

started on the significant benefit letter.”72  

The Assistant Dean then, in an email sent 

at 9:13 am, enlisted the assistance of 

Selection Committee Member 1 in 

drafting that letter. The latter prefaced 

her suggestions for language for the 

letter with this: “Thanks so much for all of 

your hard work, patience and [d]iplomacy 

in managing all of this.”73 This email was 

received by the Assistant Dean at 10:48 

am.  

71 Email September 4, 2020 number 208. 
72 Email September 4, 2020 number 209. 
73 Email September 4, 2020 number 215. 
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Notwithstanding the Assistant Dean’s 

email instructions to the immigration 

lawyer to pursue both immigration routes, 

she explained to me that in her mind the 

LMIA route was not a viable option 

because of the requirement to repost the 

position for 30 days and because in her 

mind there were qualified Canadians. 

Her focus was on the significant benefit 

route.  She advised me that, in her view, 

if that did not work, the Faculty would 

have had to decline to offer the position 

to the Preferred Candidate and repost. 

So far as I can tell, this belief was not 

communicated to the Preferred 

Candidate, the immigration lawyer or the 

other members of the selection 

committee.  

The Assistant Dean advised me that she 

had scheduled a further meeting with the 

immigration lawyer on September 8 to 

“dig into the details” of the immigration 

issues. She felt that once they had a 

further discussion, it would have been 

clear that only the special benefit route 

would have been a viable option.  

The Assistant Dean spoke to the German 

employment lawyers around 10:30 am on 
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September 4. (University Employment 

Lawyer #2 did not attend the meeting). 

According to the Assistant Dean, the 

German lawyers reiterated the advice 

provided by email the previous day (but 

which the Assistant Dean told me she 

had not read until that morning) that the 

independent contractor agreement was 

“illegal” under German law and likely 

under Canadian law as well. There was 

some discussion of the risk of detection 

which was considered to be low.  

Around the same time, at 10:19 am, the 

Assistant Dean received an email from 

the HR Consultant attaching a document 

containing high level details that would 

be incorporated into a future employment 

agreement. The details included only the 

anticipated start date in Canada (January 

2), salary, links to University benefits, 

pension and policy information and that a 

performance/merit review would be 

conducted annually.74 

(d.)The inquiry by the alumnus on 
September 4 

An inquiry by an Alumnus was made on 

September 4 of the Assistant Vice 

President (“AVP”). The inquiry was made 

around the same time that the Assistant 
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Dean was engaging in the various emails 

and discussions referred to earlier 

although she would not learn of the 

inquiry until later in the day, as noted 

below. I obtained the recollection of both 

parties to the original conversation by 

means of an interview with the AVP and, 

at my suggestion, a written account from 

the Alumnus through counsel. 

The telephone conversation between the 

AVP and the Alumnus was a pre-

scheduled stewardship call initiated by 

the AVP. The Alumnus had, before 

appointment to the bench, worked with 

the AVP in her previous role with the 

Faculty of Law on a successful 

fundraising campaign. The call was 

scheduled for 10:00 am on September 4 

by an email exchange that began on 

August 30 with the AVP inviting the 

Alumnus to have a call to catch up. The 

AVP described the call as a normal 

“reach out” to donors. The AVP entered 

(on September 6) a summary of the call 

into her Major Gifts plan for the Alumnus. 

It reflects a wide-ranging conversation of 

roughly an hour’s duration about various 

aspects of the University. Her summary 

contains no mention of the directorship of 

the IHRP.  

According to the AVP, towards the end of 

the call the Alumnus raised the matter 

that led to the controversy that 

occasioned my Review. The 

conversation was brief. But first, some 

background. 

The Alumnus advised me that prior to the 

call, on September 3, he learned of the 

potential appointment of the Preferred 

Candidate as Director of the IHRP. This 

information was relayed to him by a staff 

member of an Organization of which the 

Alumnus had been a director until his 

appointment to the bench. The staff 

member asked if the Alumnus could 

contact the Dean about the potential 

appointment. The Alumnus declined to 

approach the Dean being of the view that 

it would be inappropriate for him to do so. 

The staff member also asked whether the 

Alumnus could find out whether the 

appointment had been made or was still 

under consideration and provided him 

with a memorandum that a professor 

from a university outside Canada had 

sent to the Organization.  

The professor stated in his email 

attaching the memorandum that he had 

learned of the potential appointment from 

a faculty member, who is not identified by 
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name or institution. The Organization 

staff member told the Alumnus that the 

potential appointment had come to light 

as a result of a posting seeking housing 

for the Preferred Candidate in Toronto. 

(The Preferred Candidate told me that 

this is unlikely and I cannot otherwise 

verify this information.) The Alumnus, 

through counsel, has provided me with 

the email chain and the attached 

document. 

The professor’s email and memorandum 

are well-summed up in the email’s 

subject line: “U of T pending appointment 

of major anti-Israel activist to important 

law school position.” The email states 

that “[f]rom the faculty member who 

found out about this and informed me, it 

appears that the internal appointment 

process in the law school has been 

completed.” It adds, “[i]f someone could 

quietly find out the current status, and 

confirm [the Preferred Candidate’s] 

pending appointment, that would be very 

helpful. The hope is that through quiet 

discussions, top university officials will 

realize that this appointment is 

academically unworthy, and that a public 
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protest campaign will do major damage 

to the university, including in fund-

raising.”75 

As was previously mentioned, towards 

the end of the conversation on the 

stewardship call with the AVP, the 

Alumnus raised the appointment of a new 

IHRP Director. Their respective 

recollections of the conversation are 

consistent on the essential points.76  

The Alumnus asked the AVP whether 

she knew anything about the potential 

appointment, naming the Preferred 

Candidate and the position. The AVP 

replied that she did not. She remembered 

that the Alumnus indicated that as a 

judge he could not become involved but 

that he wanted to alert the University that 

if the appointment were made it would be 

controversial and could cause 

reputational harm to the University and 

particularly to the Faculty of Law. He 

wanted to ensure that the University did 

the necessary due diligence.  

It is unclear to me exactly what was said 

about the reason for the controversy, but 

the AVP recalls that the Alumnus referred 

by counsel for the alumnus and copies of email and 
documents provided by both. 
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to the Preferred Candidate’s published 

work on Israel. He did not provide the 

AVP with the source of his information or 

go into any further details about the 

nature of the concern. 

So far as I can determine, the AVP in fact 

did not communicate directly with the 

Dean about this conversation, although a 

later email implies that she did. Rather, 

she communicated with the Assistant 

Dean Alumni and Development in the 

Faculty of Law.  

The Assistant Dean Alumni and 

Development received a call (which 

based on the email exchanges must 

have been about noon) on September 4 

from the AVP. The latter mentioned the 

name of the Preferred Candidate and the 

name of the Alumnus. The AVP recalled 

flagging the importance of due diligence 

on the IHRP file. The Assistant Dean 

Alumni and Development recalls that the 

AVP told her that the message had been 

relayed that the Jewish community would 

not be pleased by the Preferred 

Candidate’s appointment and that she 

wanted to have more information about 

the search. 

The first that anyone involved in the 

search heard about the inquiry from the 

Alumnus was shortly afterwards and, 

again based on the emails, likely 

between 12:00 pm and 12:30 pm.  

The Assistant Dean received a call from 

the Law Faculty’s Assistant Dean Alumni 

and Development who indicated that she 

had received an inquiry from her boss, 

the AVP, about the IHRP Director 

recruitment. The Assistant Dean Alumni 

and Development advised the Assistant 

Dean that an alumnus, a federally 

appointed judge, had inquired about the 

search process, naming the Preferred 

Candidate and indicating that there was 

concern in the Jewish community about 

her potential appointment. The Assistant 

Dean confirmed that the named person 

was the Preferred Candidate, that no 

decision had yet been made and 

expressed concern that the candidate’s 

name was apparently known outside the 

circle of people involved in the recruiting 

process. 

The Assistant Dean asked the Assistant 

Dean Alumni and Development to brief 

the Dean which she did by telephone 



 

34 
 

after emailing him at 12:29 pm requesting 

a call.77 

The information about the state of the 

search was relayed to the AVP and in 

turn to the alumnus as noted below.   

The Assistant Dean Alumni and 

Development’s recollection of the call 

with the Dean is that she told the Dean 

that the Alumnus had passed on concern 

about hiring the Preferred Candidate. 

The Dean expressed concern about the 

fact that the name of the candidate was 

known and indicated that he should “get 

up to speed” on the search.78 The Dean 

recalls that this is the first time he had 

heard the Preferred Candidate’s name 

and that he understood from the 

conversation that the Alumnus had 

indicated that the appointment would be 

controversial in the Jewish community.79 

He had no personal knowledge at that 

time about the Preferred Candidate or 

why her appointment would be 

controversial. He gave instructions that 

he would have no engagement with 

Advancement on the matter and the 

Assistant Dean Alumni and Development 

                                                           
77 Email September 4, 2020. 
78 Interview with Assistant Dean Alumni and 
Development. 

was to advise the AVP that there would 

be no further follow up on the matter. 

In the meantime, the Assistant Dean had 

a telephone conversation with Selection 

Committee Member 1 sometime shortly 

after 12:30. Their respective recollections 

of the conversation are largely 

consistent. The Assistant Dean relayed 

both the Alumnus’ name and that he had 

expressed concern about the 

appointment because of the Preferred 

Candidate’s Israel/Palestine work.80 The 

Assistant Dean was unsure how to 

interpret this information and in particular 

did not understand how the Alumnus 

knew about the search or the candidate 

or why the candidacy was 

controversial.81  

Selection Committee Member 1 followed 

up with an email (at 3:02 pm) setting out 

what she suspected was going on and 

noting the possibility of a link among the 

Alumnus, the Organization and another 

entity on the website of which she had 

found material relating to the Preferred 

Candidate’s scholarship. She noted that 

“I still don’t know how they got [the 

Preferred Candidate’s] name but it hardly 

79 Interview with Dean. 
80 Selection Committee Member 1 chronology. 
81 Assistant Dean interview February 12, 2021. 
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matters because as soon as her 

appointment was announced, it would’ve 

happened anyway.” She concluded by 

raising concerns about the involvement 

by a judge “engaging with the law school 

in this way.”82 

The Assistant Dean and the Dean spoke 

briefly by telephone in the early 

afternoon. It was agreed that the 

Assistant Dean would send him the 

Preferred Candidate’s CV (which she did 

at 6:38 pm that evening) and that they 

would talk again over the weekend. 

Later the same day (at 2:01 pm on 

September 4), the AVP followed up with 

the Alumnus by email, writing: “Quick 

update – understand from [the Dean] that 

no decisions have been made in the 

matter discussed. I’ve communicated the 

points discussed and he will connect w 

[sic] me next week.  Look forward to 

closing the loop w [sic] you.”83 

Notwithstanding what this email 

suggests, the AVP did not speak to the 

Dean about the matter at this point and in 

fact their only communication on this 

subject occurred when the Dean was in 

contact with the AVP to tell her to “back 
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off” any involvement in the recruiting 

process. 

The Alumnus responded to the AVP (at 

2:20 pm) “I look forward to closing the 

loop as well. If you need any further 

information on this matter, please don’t 

hesitate to let me know.”84 

(e.) Events September 5 - 8 

The Assistant Dean and the Dean had a 

regular bi-weekly meeting scheduled for 

an hour on Tuesday September 8. At that 

meeting, she planned to brief the Dean 

and seek his approval to make the offer 

to the Preferred Candidate. As a result of 

the events of the 4th, however, she 

provided information to him over the 

weekend on Saturday the 5th and Sunday 

the 6th.  

She recalls explaining that the selection 

committee’s consensus was that the 

Preferred Candidate was very strong and 

had “great experience” and that she (i.e. 

the Assistant Dean) was enthusiastic 

about the candidate until she received 

the advice from the German employment 

lawyers on the morning of September 4 

about the problems with the independent 

contractor agreement. However, it was 

84 Email September 4, 2020 page 12 of Alumnus 
response. 
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still her intention to make an offer to the 

Preferred Candidate if the timing issues 

related to the work permit could be 

resolved. She provided the Dean with a 

summary of her conversations with the 

Preferred Candidate, the immigration 

and work permit timing advice that she 

had received from the immigration lawyer 

and that she had been exploring the 

independent contractor route. She also 

explained that the September start date 

was critical.  

She provided the Dean with a summary 

of the legal advice received from the 

German employment lawyers and 

referred to the Preferred Candidate’s 

request to have summers (roughly about 

20% of her time) away from the campus 

in Europe.  

As an aside, the Preferred Candidate 

explained to me that part of the reason 

that this option interested her was that 

she wanted to see if she could get part of 

the benefit of being a faculty member and 

that she was interested in “semi-quasi” 

faculty treatment. 

As the Assistant Dean recalls the 

meetings, the Dean had quickly looked at 

the Preferred Candidate’s CV and 

concluded why her scholarship might be 

controversial in the eyes of some. But in 

her recollection of the meetings, the 

Dean thought that the potentially 

controversial nature of the scholarship 

did not matter and he was focused on the 

legal advice from the German lawyers 

concerning the independent contractor 

arrangement. He was clear that there 

was “no way” he would approve entering 

into an “illegal” independent contractor 

agreement. He was also concerned that 

the request to be away from the campus 

reflected a mis-alignment with the 

position, referring to his concerns 

(referenced earlier) about this being an 

administrative, not an academic position.  

As the Assistant Dean recalls it, there 

was discussion that the timing was 

unfortunate and that the breach of 

confidentiality of the search process was 

troubling, but that the Dean’s focus was 

on the “illegality” of the proposed 

independent contractor arrangement and 

the request to be away from campus. As 

the Assistant Dean presented the matter 

to him, the September start date was also 

critical. It appears that, consistent with 

what the HR Consultant had noted in the 

August 12th email referred to above, the 

Assistant Dean was operating on the 

understanding that the independent 
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contractor route was the only path to 

having the Preferred Candidate in the 

role (albeit remotely) in September. For 

practical purposes, that understanding 

was correct. 

It is important to note what, according to 

the independent recollection of the Dean 

and the Assistant Dean, was not 

discussed in detail with the Dean. The 

Dean was not briefed by the Assistant 

Dean on the specifics of the LMIA route 

to obtain a work permit. In particular, the 

Dean was not told, by the Assistant Dean 

or otherwise, that it would require the 

University to indicate that there was no 

qualified Canadian.  

Also over the weekend, the Dean spoke 

to the Vice President and Provost 

(“Provost”) and to the Vice President 

Human Resources and Equity (“VPHR”). 

The Provost recalls that the Dean was 

concerned about the search and steps 

taken by the committee. In his view, the 

search committee had moved forward in 

a way that was not expected of a body 

that was “advisory” and that he had been 

advised late in the day. He expressed 

concern about the proposed independent 

contractor arrangement and that the 

Preferred Candidate was an academic 

coming into a staff role, reflected by her 

request for 20% of her time to be spent 

off campus. He also referred to a 

“complicating factor” resulting from the 

Alumnus’ communication as described 

above.  

The Provost referred the Dean to the 

VPHR because the matter concerned a 

staff position that fell under her authority 

and not that of the Provost. The Provost 

told me that she realized from the Dean’s 

account that he was in a “no-win” 

situation in that whatever decision he 

made there would be people who would 

be very upset. She was concerned that 

someone outside the search process had 

found out about the selection process 

because confidentiality in such 

processes is very important. She noted 

that in decanal searches, participants 

sign confidentiality agreements. 

The VPHR recalls that the Dean called 

her to discuss the situation. He was 

concerned about the legality of the 

proposed independent contractor 

arrangement. The VPHR was aware that 

the University had brought people in on 

an independent contractor basis and 

knew that University Legal Counsel 2 

would have been consulted and had 
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experience with such matters. She also 

was aware that if there was no 

independent contractor arrangement it 

would be hard to pay the individual.  

The Dean also raised the Preferred 

Candidate’s wish to be away from 

campus 20% of the time and the VPHR 

indicated that this was a staff position 

and was “100% full-time equivalent.” As 

a practical matter this meant that the 

person was expected is to be in the 

position in Toronto full time. The VPHR 

was a bit taken aback by the Dean’s 

reluctance about the independent 

contractor arrangement because she 

knew in general terms that the University 

had entered into independent contractor 

arrangements in other situations.  

The Dean then mentioned that the VPHR 

should be aware of the information 

relayed by the Alumnus although it was 

not relevant to his decision-making. In 

her perception, his main concerns were 

wanting somebody in the position now 

but that, in his view, the risk of going the 

independent contractor route was too 

great. Her view was that if the person was 

not in Canada and not eligible to work in 

                                                           
 

Canada, there was a problem. The 

Dean’s preoccupation was with the 

independent contractor approach not 

being right. 

On Sunday, September 6, the Dean and 

Selection Committee Member 1 spoke on 

the telephone, at the Dean’s request.85 

Selection Committee Member 1 made 

notes about a week after the 

conversation that form part of the 

“chronology” that was ultimately given to 

the Globe and Mail, although not by her. 

She recalls that they discussed five main 

topics.86  

First, the Dean expressed his concern 

about the independent contractor 

agreement as a bridge until the work 

permit was obtained. His view was that 

this was improper and could not be done 

and that he had consulted with the VPHR 

about this. Selection Committee Member 

1 suggested that the immigration issue 

could be addressed by spousal 

sponsorship and that it was not the 

Preferred Candidate’s fault if the 

University was proposing something that 

was inappropriate. (As noted earlier, the 

spousal sponsorship route would not, 

86 Documents received from Selection Committee 
Member 1  
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according to the immigration lawyer, 

change the likely time frame for obtaining 

the work permit.) 

Second, the Dean indicated that there 

was no way that the Preferred Candidate 

could be absent in the summer given that 

it was an administrative position. He also 

raised his concern that the Preferred 

Candidate really wanted an academic 

position. Selection Committee Member 1 

responded that if the absence was 

unacceptable the University could “take it 

off the table” and that it had been made 

very clear to the Preferred Candidate that 

this was not an academic position. 

Third, Selection Committee Member 1 

raised her concern that the Preferred 

Candidate’s work on Israel/Palestine was 

an issue but that her work was “well 

within the zone of legitimate, 

professional, international legal 

analysis.” The Dean responded that 

given the other issues, he did not need to 

get to that one. Selection Committee 

Member 1 recalls that the Dean said “it 

[i.e. the Preferred Candidate’s work on 

Israel/Palestine] is an issue, but given the 

other two reasons, I don’t need to get to 

the third issue.”  

Fourth, the Dean indicated that they 

needed to hire a Canadian so someone 

could start right away. Selection 

Committee Member 1 had indicated in 

her chronology that the only eligible 

Canadian was disqualified by HR and 

that other Canadians were not viable and 

did not even make the short list.” I noted 

in our interview that a Canadian 

permanent resident who was available to 

start at the end of August received a 

second interview. Selection Committee 

Member 1 advised that her note 

contained a small error in that it should 

have read “qualified” not eligible. She 

advised that in the view of the selection 

committee the Canadian permanent 

resident who received a second interview 

was not “qualified.” 

Finally, Selection Committee Member 1 

recalls asking whether the Dean was 

seeking her views or informing her of his 

decision and that the Dean replied “the 

former, well, both.”  

The Dean recalls that the purpose of the 

conversation was to ensure that he had 

not missed something. His decision to 

discontinue the candidacy was, in fact, 

made over the weekend and into the 

early part of the week. He recalls that it 
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was he who first raised the subject matter 

of the Alumnus’ inquiry (because he 

knew that Selection Committee Member 

1 knew of it) and told Selection 

Committee Member 1 that any 

controversy was “irrelevant” and that the 

inquiry by the Alumnus played no role in 

his thinking. He recalls that Selection 

Committee Member 1 defended the 

Preferred Candidate in light of the 

controversy and that he said that this was 

irrelevant. He was certain that he was 

clear that the cross-border - timing issue 

was the threshold issue and that he had 

serious reservations about the 20% 

request and that because of those two 

reasons, the controversy was 

irrelevant.87 

Following the call, Selection Committee 

Member 1 had a telephone conversation 

with the Assistant Dean.88 The Assistant 

Dean’s recollection of the call is that 

Selection Committee Member 1 told her 

that the Dean called her to seek her input 

on the hiring issue. She advised the 

Assistant Dean that she was concerned 

that the Dean appeared to be leaning 

towards discontinuing the Preferred 

Candidate’s candidacy. The Assistant 

                                                           
87 Interview with the Dean. 

Dean recalls that Selection Committee 

Member 1 was very bothered, upset and 

concerned about this development. 

Based on what she heard from the Dean, 

she also thought that not all of the 

immigration options had been 

considered. In response, the Assistant 

Dean briefly summarized the legal advice 

that the immigration and German 

employment lawyers had provided. 

Selection Committee Member 1 

remembers aspects of the call differently. 

She recalls telling the Assistant Dean 

that she would have to resign if they did 

not proceed with the Preferred Candidate 

and that it was not fair to pull the rug out 

from under her at this point. The 

Assistant Dean confirmed the advice 

received from the German employment 

lawyers but that Selection Committee 

Member 1 thought that there were other 

immigration routes to consider. The 

Assistant Dean recounted the advice that 

they had received and that it “didn’t tally” 

with the suggestion that there were other 

routes. 

The VPHR also had a brief conversation 

with Selection Committee Member 1 who 

expressed her concern about the 

88 September 6, 2020,  number 220. 
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Alumnus’ call. The VPHR advised that 

the Director needed to start right away, 

that it was the Dean’s decision. The 

VPHR reiterated that the Alumnus’ 

information was not part of the Dean’s 

decision. 

In the evening of Sunday, September 6, 

2020, the Assistant Dean forwarded to 

the Dean the application letters and 

resumes of two Canadian applicants who 

had received interviews as well as the 

most recent email (received September 

4) from the Preferred Candidate.89 The 

idea was to arrange interviews with the 

Canadian applicants including the 

Canadian permanent resident who had 

received a second interview. 90 These 

interviews were ultimately cancelled as a 

result of the cancelling of the search. As 

of this point, the Preferred Candidate had 

not been notified that any issues had 

arisen. 

There are two issues that appear not to 

have been discussed with the Dean or 

considered by him.  

The first was that the immigration plan for 

the Preferred Candidate involved making 

an application based on the LMIA 

                                                           
89 IHRP Emails and Attachments received from Dean 
dated September 6, 2020..  

process. That process required the 

University to indicate that there was no 

suitably qualified Canadian available for 

the position. That state of facts is 

consistent with the recollection of both 

Selection Committee Members 1 and 2 

that if neither of the two non-Canadian 

applicants who had received second 

interviews could be hired, then no one 

else was appropriate for the position.  

Second, University Employment Lawyer 

2, with whom the independent contractor 

route had been discussed, had not been 

consulted again since the advice had 

been received from the German 

employment lawyers that there were 

concerns about the draft independent 

contractor agreement (which had been 

prepared by the Assistant Dean and the 

HR Consultant).  

At the point that the Dean made the 

decision to terminate the candidacy, his 

understanding of the situation, so far as I 

can determine, was as follows.  

First, he understood that it was essential 

for the new Director to begin work no later 

that the end of September. From his point 

of view, this was not only important for 

90 Email September 10, 2020 document 233.  
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the IHRP, but also for the Assistant Dean. 

He noted that she was already 

overburdened with trying to start the term 

in the midst of a pandemic and that it 

would be inappropriate to expect her to 

have the sort of hands-on role that she 

would need to have with the IHRP if no 

Director were in place in the fall. 

Second, he understood that the 

independent contractor arrangement 

was the only way that the Preferred 

Candidate would be able to start work, 

albeit remotely, within the necessary 

timeframe.  

Third, he understood that the legal advice 

was that the independent contractor 

agreement was illegal and could 

potentially expose the University to 

liability. 

Fourth, he understood that even as of 

September 8, there was a good chance 

of finding a qualified Canadian to fill the 

position before the end of the month or at 

least in the fall.  

On September 8, the Dean sent a draft 

email to the Assistant Dean for her 

review. The draft email was addressed to 

the Assistant Dean and Selection 

                                                           
91 Email September 8, 2020 document 222.  

Committee Member 1 and indicated that 

he would not be proceeding with the 

recruitment of the Preferred Candidate. It 

read as follows: 

Thanks for the conversations, both 
of you. Even setting aside my 
considerable misgivings about the 
fact that [the Preferred Candidate] 
asked to be away 20% of the year, 
after speaking with you two, and 
with [the VPHR] I don’t see a viable 
path to hire a non-Canadian. I’m 
hoping that we can quickly choose 
from the Canadians that remain in 
the mix. … [W]e’ve re-confirmed 
with HR that we can’t hire someone 
without a law degree that would 
entitle her to practice somewhere – 
not only is that offside [of] our 
advertisement, but it presents 
insurmountable challenges from a 
collective bargaining perspective. 
Frustrating but not surprising – I’m 
used to dealing with undesirable 
constraints when it comes to HR 
matters.  

I understand that there were two 
Canadians in the long-ish list who 
meet the ad’s requirements, one of 
whom had a second interview and 
one of whom didn’t. I’m open to 
interviewing them both again if you 
are, and I’ll join the interviews this 
time. Or I’m happy just on my own 
to have a conversation with one or 
both candidates, as I did with our 
previously unsuccessful search 
that landed on a non-Canadian, if 
you prefer not to be involved in 
more interviews.91 
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On September 8, the Assistant Dean met 

with the Dean to discuss how to proceed 

with the IHRP Director search. According 

to the Assistant Dean, they discussed 

interviewing strong candidates from the 

first and second interview rounds who 

were Canadian citizens and therefore 

might be able to start the positon by, or 

very close to, the September deadline. 

The next day, September 9, the draft 

email was sent.92 The same day, the 

Assistant Dean advised University 

Employment Lawyer 2 that they would 

not proceed with the offer to the Preferred 

Candidate.93  

Also on September 9, the Assistant Dean 

Alumni and Development emailed the 

Assistant Dean requesting a call for a 

quick update.94 She sent a further email 

requesting a phone call after having 

connected with the AVP in the 

afternoon.95 This email chain was 

forwarded by the Assistant Dean to the 

Dean, advising that the AVP was 

pressing for an update about the hiring of 

the Candidate so that the AVP could 

share this with the alumnus. As the 

Assistant Dean recalls the matter, the 

                                                           
92 Chronology prepared by the Assistant Dean. 
93 Email September 9, 2020 document 223. 
94 Email September 9, 2020 document 226. 

AVP had also suggested during their 

September 9 telephone call that they 

canvass other alumni for their views on 

the Preferred Candidate. The Assistant 

Dean stated in her email to the Dean that 

she was unsure why the AVP would 

continue to be involved in a confidential 

HR matter and expressed some 

concerns about where this could go.96  

The Dean was then in touch with the AVP 

to tell her that they would not engage with 

Advancement on this matter. 

The Preferred Candidate was advised 

the following day (September 10) during 

a Zoom meeting with the Assistant Dean 

that the University would not be 

proceeding with the candidacy The 

Preferred Candidate recalls the meeting 

as being quite short and that the 

Assistant Dean advised that the 

consultancy agreement (i.e., the 

independent contractor agreement) 

would not work because they had advice 

that there were legal risks and that the 

Faculty could not wait the two – three 

months for the Preferred Candidate to 

get the work permit. The Preferred 

Candidate recalls asking the Assistant 

95 Email September 9, 2020 document 228. 
96 Email September 9, 2020 document 229. 
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Dean if the decision was based on the 

“ongoing negotiations” in relation to her 

request to spend the summers in Europe 

and that the Assistant Dean said it was 

not. 

In a letter dated September 11 (but sent 

by email at 9:59 pm on the 10th) Selection 

Committee Member 1 resigned from the 

Faculty Advisory Committee for the IHRP 

citing the Dean’s decision to “overrule the 

hiring committee’s decision” as the 

reason for her resignation. 

Additional interview arrangements were 

subsequently made with the assistance 

of the HR Consultant to be conducted by 

the Assistant Dean and the Dean.97 The 

HR Consultant noted that the feedback 

from the interviews of these individuals 

was “underwhelming”, and they were not 

strong candidates. She advised that she 

understood why they were proceeding in 

this manner, but asked if the Dean was 

aware of the interview feedback, and 

asked whether other candidates should 

be considered.98 

In the days that followed the Assistant 

Dean received emails from different 

individuals regarding the position and the 

                                                           
97 Email September 10, 2020 document 233. 
98 Email September 10, 2020 document 234. 

growing controversy. On September 10 

Selection Committee Member 2 (who 

had not been involved in any of the 

discussions on September 4 – 6) emailed 

the Assistant Dean for an update about 

the process and was informed that the 

Candidate’s “immigration situation turned 

out to be more complicated than we 

thought, and the tools at our disposal to 

address it were fewer than we hoped. As 

a result, after conferring with senior HR 

leaders, we concluded yesterday that we 

cannot proceed with her candidacy.”99 

A former IHRP director informed the 

Assistant Dean during a September 11 

meeting that he was aware that an 

Alumnus had contacted the law school 

about the Preferred Candidate and that 

he indicated that things would “get very 

bad” for the law school if the Dean’s 

decision was not reversed. The next day, 

a faculty member emailed the Assistant 

Dean to advise that he knew an alumnus 

contacted the law school about the 

Preferred Candidate’s candidacy and 

that, unless the Dean reversed the 

decision, there would likely be very 

negative media for the law school and 

99 Email September 10, 2020 document 239. 
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perhaps an ethics investigation for the 

Alumnus.100  

The media attention started shortly 

thereafter, with the first article published 

by the Toronto Star on September 17. 

The initial account refers to 

communications written by Selection 

Committee Members 1 and 2 as well as 

a letter from two past directors of the 

IHRP. Several other media reports 

followed. Ultimately, it was decided, as a 

result of the controversy, to cancel the 

search. 

  

                                                           
100 Email September 12, 2020 document 230. 
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B. BASIS OF THE DECISION TO TERMINATE THE CANDIDACY 
 

1. Introduction  

My Terms of Reference require me to 

address the basis for the Dean’s decision 

to discontinue the candidacy of the 

selection committee’s Preferred 

Candidate. The concern is that external 

intervention by the Alumnus played a role 

in the decision.  

Much of the concern about this hiring 

process has arisen because of the view 

that the Dean’s stated reasons for his 

decision were pretextual and that 

improper influence, contrary to his public 

statements, should be inferred from the 

facts.  

The process that I have been engaged to 

undertake is not one that is suitable for 

making findings of credibility. Virtually 

none of the safeguards that exist in 

contexts in which such findings are made 

are present in this process. My task has 

been to construct a comprehensive 

factual narrative, not to resolve points on 

which memories differ.  

                                                           
101 Email September 9, 2020 document 231 

I will accordingly limit myself to setting out 

the facts about which there can be no 

serious dispute and putting them in the 

full context of unfolding events. I note that 

none of the critics or participants 

expressing concerns have had the 

benefit of a full review of all of the 

information with which I have been 

provided.  

My conclusion is that the inference of 

improper influence is not one that I would 

draw. 

2. The stated reasons 

In his email of September 9 to the 

Assistant Dean and Selection Committee 

Member 1, the Dean wrote, “[e]ven 

setting aside my considerable misgivings 

about the fact that [the Preferred 

Candidate] asked to be away 20% of the 

year, after speaking with you two, and 

with [the VPHR], I don’t see a viable path 

to hire a non-Canadian.”101 

In his letter to Faculty on September 17, 

the Dean stated that “no offer was made 

because of legal constraints on cross-

border hiring that meant that a candidate 
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could not meet the Faculty’s timing 

needs. Other considerations, including 

political views for and against any 

candidate, or their scholarship, were and 

are irrelevant. … As the Dean’s advisory 

committee leading the search 

understood – and as was stressed to me 

on several occasions by the non-

academic administrator to whom the 

director would report – the timing needs 

existed because of the absence of a 

director at the moment, and the hope that 

a new director could mount a full clinical 

and volunteer program for students this 

academic year.”102 

In my interview with the Dean, he 

indicated (as detailed earlier) that his 

understanding was that timing was of the 

essence and that the selection 

committee was “aware and agreed” that 

“we were determined to have someone in 

place as close to the start of term as 

possible.” He also understood on the 

basis of the legal advice received by the 

Assistant Dean  that the only way to meet 

the “timing needs” was to enter into an 

independent contractor agreement with 

the Preferred Candidate. He had learned 

(on the same day that be became aware 

                                                           
102 Dean’s letter to Faculty September 17, 2020. 

of the  by inquiry by the Alumnus) that the 

Assistant Dean had been advised that 

the Independent Contractor Agreement 

arrangement was illegal or at least likely 

illegal. 

It has been suggested to me that a 

number of the facts support an inference 

that the Alumnus’ inquiry factored into the 

decision to terminate the Preferred 

Candidate’s candidacy. While of course 

drawing an inference from known facts is 

not an exact science, I would not be 

ready, based on the materials that I have 

reviewed and considered, to draw the 

inference that some others have. I will 

explain.  

First, some of the facts said to support 

the inference are erroneous. Second, 

there are a number of facts that do not 

support the inference. Third, the 

willingness to draw the inference gives 

no weight to the Dean’s insistence that 

external influence played no role in his 

decision. As with any review, I am 

obligated to see well-founded evidence 

before I can reasonably draw the 

inference that someone has been 

untruthful. That is not an inference that I 
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could reasonably draw on the information 

available to me. 

I will first turn to the points that others 

have alluded to in support of the 

inference and will then consider the other 

facts that are not supportive of that 

inference. Of course, when reviewing the 

facts I have not looked at individual facts 

in a piecemeal manner. In reviewing the 

facts, I have considered their cumulative 

effect.  

Based on my review, it appears that the 

nature of the Alumnus’ inquiry has been 

misunderstood in much of the public 

discussion. It has at various points been 

described as an “objection” to the 

candidacy, as “external interference”, as 

a “complaint” about the candidacy, as 

“outside political pressure”, as an 

“attempt to block the appointment.”  

Those descriptions adequately convey 

the intent of the professor’s approach to 

the Organization that led to the Alumnus 

being contacted by the Organization. 

However, having the benefit of a detailed 

account from both parties to the initial 

conversation, my conclusion is that the 

Alumnus simply shared the view that the 

                                                           
103 Email September 4, 2020 document 219. 

appointment would be controversial with 

the Jewish community and cause 

reputational harm to the University.  

This would hardly be news to anyone 

who had taken a moment or two to look 

on the internet. As Selection Committee 

Member 1 pointed out in an email to the 

Assistant Dean, the controversial nature 

of the appointment would have been 

evident “as soon as [the Preferred 

Candidate’s] name was announced.”103 

The timing of the Dean’s intervention 

shortly after the Alumnus’ inquiry has 

been said to support the inference that 

his decision was based on that inquiry. 

This overlooks the fact that on 

September 3 and 4, the University 

through the Assistant Dean, received the 

advice from external counsel in Germany 

that the independent contractor 

arrangement was illegal.  

In addition, the University was advised 

just before 9 am on September 4 that the 

LMIA route would require the University 

to re-advertise the position for 30 days. 

This was a step that the Assistant Dean 

had hoped to avoid throughout her 

discussions with the University’s 
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immigration counsel. This requirement to 

re-advertise meant that the LMIA route, 

even if otherwise viable, put in doubt the 

ability of the Preferred Candidate to be in 

place in Toronto at the beginning of 

January, something that everyone 

agreed was critical.  

Moreover, the advice about the illegality 

of the independent contractor approach 

was only received orally on September 4 

and conveyed to the Dean on September 

5th. As noted earlier, the Dean 

understood that the independent 

contractor arrangement was the only way 

the University could begin paying the 

Preferred Candidate to work for the 

University remotely from outside Canada 

without a Canadian work permit.  

These aspects, and particularly the 

timing of the receipt of this advice and the 

Dean’s reaction to it take away much of 

the force of the inference of improper 

influence based on the timing of the 

Alumnus’ inquiry and the making of the 

decision. 

It has been said that the Dean was 

“entirely negative” about the Preferred 

Candidate. Whether or not “entirely 

negative” is a fair characterization, there 

is no doubt that the Dean expressed 

reservations about the candidacy at a 

meeting with the Assistant Dean on 

August 17th which was well before the 

Alumnus’ inquiry on September 4. It does 

not appear that those reservations were 

relayed back to the rest of the search 

committee by the Assistant Dean and of 

course by that point, the selection 

committee had completed its role of 

identifying the Preferred Candidate.   

As noted earlier in Part I of my review, the 

Dean was concerned that the candidate 

was really looking for an academic 

position which the Directorship was not 

and that this in turn gave rise to a concern 

that the candidate’s interests and the 

position were mis-aligned. The Dean’s 

concern in that regard was not a new 

concern that surfaced only after the 

alumnus’ inquiry. He had expressed it to 

the Assistant Dean in mid-August. 

Moreover, the concern was not 

unfounded in light of information that I 

have learned.  

The Preferred Candidate explained to me 

that her interest in working from Europe 

for the summers was in part that she 

wanted to see if she could get part of the 

benefit of being a faculty member and 
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that she was interested in “semi-quasi” 

faculty status. 

Some have referred to the fact that the 

VPHR acknowledged that she and the 

Dean discussed the Preferred 

Candidate’s scholarly work   as evidence 

that supports the inference of improper 

influence. I do not agree.  

It would have been clear to the Dean that 

the appointment would be controversial 

in some quarters. I do not find it 

surprising that the Dean, realizing this, 

decided to alert the senior administration 

of the University to a potential public 

controversy involving University 

decision-making.  

Moreover, I have spoken at length to the 

VPHR and her recollection (reflected in 

her public statements) was that the Dean 

simply advised her that she should be 

aware of the Alumnus’ inquiry but that the 

Dean told her that it was not relevant to 

his decision-making. Rather the Dean’s 

preoccupation seemed to her to be that 

the independent contractor route was not 

right in light of the legal advice.  

The VPHR’s recollection of the brief 

conversation with Selection Committee 

                                                           
104 Interview with VPHR February 4, 2021. 

Member 1 was that the VPHR advised 

that the Alumnus’ call had nothing to do 

with the decision.104 

It is suggested that the Dean “admitted” 

that the substance of the Preferred 

Candidate’s scholarship was “an issue” 

for him. However, the notes of the 

conversation, made about a week after it 

occurred, in which this alleged admission 

occurred indicate that the Dean also said 

that in light of the independent contractor 

and 20% request, he did not need to 

consider that third “issue.”  

Moreover the Dean has a different 

recollection as set out in detail above. 

The key point is that he recalls being 

clear that any controversy about the 

Preferred Candidate’s scholarship was 

irrelevant to his decision. Whether this 

was an issue that did not need to be 

considered (according to Selection 

Committee Membership 1’s recollection) 

or was irrelevant (according to the 

Dean’s recollection), the exchange 

provides no support for an inference that 

the inquiry played a role in the decision-

making. 
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It has also been suggested by a number 

of sources that the “timing needs” were 

not a plausible explanation for the 

decision to not proceed with hiring the 

Preferred Candidate.  

I do not think that a full understanding of 

the facts supports this inference.  

It is true that the Assistant Dean 

acknowledged that it might not be 

possible to have someone in the position 

for the beginning of September. In an 

email of July 6, she wrote that “my fervent 

hope is that we will have someone in the 

role by Sept 7, but I accept that this might 

not be possible.”105 Three days later, the 

Assistant Dean wrote to the members of 

the Selection Committee commenting 

that “[r]emember that, if we are not happy 

with the first list [ie the first group of 

interviews] we can decide later if we need 

to interview more candidates (although 

this will mean that we won’t have 

someone until later in the fall).”106  

There are several points to note from 

these emails.  

                                                           
105 Email July 6, 2020 number 39. 
106 Email July 9, 2020 number 46. 
107 Email August 14, 2020 number 130.  

First, neither of them is inconsistent with 

wanting to have the Director in place in 

the fall.  

Second, there are at least five occasions 

before the controversy arose on which 

the Assistant Dean indicated that the 

Director had to be in place before the end 

of September or at least before the work 

permit would likely be obtained.107  

1. On August 11, the day on which she 

had a meeting with the Preferred 

Candidate, the Assistant Dean wrote 

to the HR Consultant that “[the 

Preferred Candidate] understands 

that we need her to be able to start 

the position no later than Sept. 30. I 

don’t require her to be in Toronto until 

the first week back in January 

2021.”108 

2. On August 14, the Assistant Dean 

wrote the immigration lawyer that “we 

need the candidate to start the 

position no later than September 30, 

2020 although we don’t need her to 

move back to Toronto until the start 

of January.”109 

108 Email August 11, 2020 number 108. 
109 Email August 14 2020 number 130. 
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3. In an August 20 email to University 

Employment Lawyer 1, the Assistant 

Dean wrote that “[w]e need her [i.e. 

the Preferred Candidate] to start 

working before she will be 

realistically able to obtain a Canadian 

work permit.”110   

4. Also on that date, the Assistant Dean 

wrote to the members of the 

selection committee, noting that “we 

are hoping to work out a way for [the 

Preferred Candidate] to start work for 

us before she has a Cdn [sic] work 

permit in hand. The immigration 

lawyer is estimating that she could 

have one in 2 – 3 months. We need 

to bridge the time between not [sic] 

and then.”111 

5. On September 2, the Assistant Dean 

wrote to the HR Consultant that 

“[i]deally she [i.e. the Preferred 

Candidate] will be able to start work 

as soon as we sort out the 

independent contractor agreement 

(ideally Sept 14).”112 

Third, and most importantly for the 

purposes of drawing an inference about 

the basis of the Dean’s decision based 

                                                           
110 Email August 20 number 135. 
111 Email August 20 number 136. 

on timing, the Assistant Dean advised 

the Dean that having someone in the 

position by the end of September was 

critical and the Dean thought that was 

the case.113  

The strength of the inference of improper 

influence depends on the timing issue 

being a pretext. For the purposes of 

evaluating the strength of this inference, 

whether the Assistant Dean’s view of the 

importance of timing was realistic and 

whether that was adequately 

communicated to the other members of 

the selection committee and to the 

Preferred Candidate are not the issue. 

There is no doubt that the Assistant Dean 

viewed this as a requirement well before 

the controversy arose; it was not a 

pretext developed after the fact.  

There is also no doubt that the Assistant 

Dean communicated this requirement to 

the Dean who, as a result, thought that it 

was critical to the recruitment process.  

On his understanding, this was a 

requirement of the position, not a pretext 

developed after the fact. 

It has also been said that the selection of 

the Preferred Candidate and the August 

112 Email September 2 number 200. 
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11 offer were not contingent on her being 

available at the beginning of September 

and that it would have been irrational to 

impose such a condition on an 

international candidate.  

Putting aside that no offer in the legal 

sense of the word was made on August 

11, recollections differ about whether the 

importance of the September start date 

was communicated to the Selection 

Committee or to the Preferred Candidate. 

However, as I have reviewed earlier, it is 

clear that the Assistant Dean spoke of 

this as a requirement of the job to both 

the immigration lawyer and the HR 

Consultant in emails before any 

controversy arose and that she recalls 

briefing the Dean on this requirement at 

their meeting on August 17.  

It has also been suggested that the 

illegality of the independent contractor 

arrangement could not have been the 

true reason for the decision. This line of 

thinking proceeds as follows. 

The immigration advice was that the 

Preferred Candidate could likely have a 

work permit in time to be in Toronto to 

start teaching the clinical course in time 

for the beginning of the January term; the 

independent contractor arrangement 

was proposed by the University and the 

fact that it was not possible did not leave 

the IHRP in a worse position. The 

Preferred Candidate was still likely to be 

available to mount the full IHRP program 

starting in the winter of 2021.Thus, the 

reasoning goes, the illegality of the 

independent contractor position was not 

a true reason for terminating the 

candidacy.  

However, as discussed above, there is 

no doubt that a fall or no later than 

September 30 start date was viewed as 

critical by the Assistant Dean and that 

this view was communicated to and 

relied on by the Dean in making his 

decision. The Dean’s understanding was 

that the independent contractor 

arrangement was the only way that the 

start date (i.e. the Faculty’s timing 

requirements) could be met. And that 

understanding, so far as I am able to 

determine, was correct. On the Dean’s 

understanding of the situation, without 

the independent contractor arrangement, 

the timing requirement could not be met. 

It has also been suggested that the 

timing issue was a pretext because there 

were other immigration options that could 

have resulted in an earlier work permit. 
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As discussed earlier, my understanding 

based on information provided by the 

immigration lawyer is that this is not the 

case. 

It has been said that the Dean’s decision 

to look for a qualified Canadian was a 

sham because the selection committee 

had found no eligible and qualified 

Canadian candidates for the position and 

declared a failed search if the top two 

candidates were not available.  

As discussed in Part I, recollections on 

this point differ. But the key point as I see 

it is that the Dean’s source of information 

was the Assistant Dean and her advice to 

him was that there were qualified 

Canadian candidates, a view with which 

he concurred after having looked at some 

of the resumes of Canadian applicants.  

The Dean told me that he had not been 

consulted about and had not approved 

resort to the LMIA process and that after 

looking at the resumes of some of the 

Canadian applicants, he would not have 

approved proceeding by that route as in 

his opinion there were qualified 

Canadians. 

It is also suggested that the Dean’s 

statement that the candidacy was 

terminated so as to allow the Faculty “to 

mount a full clinical and volunteer 

program for the students this academic 

year” does not make sense. This line of 

thinking is that by the time the candidacy 

was terminated it was already too late to 

get a Director in place in the fall.  

However, I am far from sure that, as the 

Dean understood the situations, this was 

the case. There was a Canadian 

permanent resident who received a 

second interview and who had indicated 

an availability to start work at the end of 

August. I understand that Selection 

Committee Member 1 and 2 were of the 

view that there was no suitable Canadian 

candidate and that Selection Committee 

Member 1 alluded to this in a 

conversation with the Dean after the 

Alumnus’ inquiry. However, the Dean 

understood from the Assistant Dean that 

there was a reasonable chance of filling 

the position with someone who could 

start virtually right away. Based on the 

information that the Dean had, it was not 

inconceivable that a new Director could 

be in place in the fall. 

Some of those who believe that the 

timing and independent contractor issues 

were not the true or only bases for the 

Dean’s decision point to the fact that 
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there was no indication that the Dean 

consulted with the immigration or 

employment lawyers, the Faculty 

Advisory Committee or the Research 

Associates about how the needs of the 

program and the students would be best 

served.  I do not find this line of reasoning 

persuasive. 

With respect to legal advice, the 

Assistant Dean had up to the minute 

advice from the German employment 

lawyers and the immigration lawyer as of 

September 4 which she shared with the 

Dean.  

Moreover, when Selection Committee 

Member 1 suggested on September 6 

that there were other immigration routes 

that might be explored, the Dean 

reviewed the options with the Assistant 

Dean and concluded that no other routes 

would lead to the granting of a work 

permit more quickly than the time-frame 

cited by the immigration lawyer. The 

information that I received from the 

immigration lawyer confirms that view 

was correct.  

So far as I know, no one has suggested 

that the proposed independent contractor 

arrangement would survive scrutiny or 

has cast doubt on the correctness of the 

advice received on September 3 and 4 

from the outside German employment 

lawyers. The failure to obtain further legal 

advice does not support any adverse 

inference. The advice that was already in 

hand was accurate. During my 

discussions with University Employment 

Lawyer #2, she advised me that risk 

tolerance was a decision for the Dean 

and she would not have discouraged the 

decision that he made had she been 

consulted.  

With respect to consultation, it would 

have been better, with the benefit of 

hindsight, had the Dean met with the 

members of the selection committee and 

fully explained the reasons for his 

decision. The members of the committee 

were all within the cone of confidentiality 

that applied to the search process and 

the Dean would have been able to share 

information in that context which he 

would not be able to share more broadly. 

However, I would not draw from this 

absence of consultation an inference of 

any improper motive affecting the 

decision.  

Finally, some found that the University’s 

muted and undetailed response to the 

allegation of improper influence 
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suggested that something had indeed 

been amiss. This chain of reasoning, 

however, fails to take into account the 

legal constraints relating to confidentiality 

and protection of privacy under which the 

University operates. The Dean wanted to 

provide more detailed information to the 

IHRP Faculty Advisory Committee. But 

the legal advice that he received – and 

which I have reviewed -- discouraged him 

                                                           
114 Legal counsel advice to Dean in email exchanges 
on September 15 and 16, 2020.  

from doing so on grounds of 

confidentiality and protection of 

privacy.114 

Looking at all of the fact as I understand 

them, I would not draw the inference that 

the Dean’s decision was influenced by 

improper considerations resulting from 

the Alumnus’ inquiry. 
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PART II: WHETHER  EXISTING UNIVERSITY POLICIES AND PROCEDURES WERE 
FOLLOWED 
 

A. INTRODUCTION 

The second element of my Terms of 

Reference requires me to “consider 

whether existing University policies and 

procedures were followed in this search, 

including those relating to academic 

freedom, if applicable, and the obligation 

to preserve confidentiality throughout a 

search process.”115  

This aspect of my mandate can be 

addressed quite briefly. I will develop 

three main points. 

First, there is no suggestion that I am 

aware of—and I have seen no 

evidence—that there was any failure to 

observe “existing University policies and 

procedures” in this search up until about 

noon on September 4th, 2020. It is only at 

that point that concerns about academic 

freedom and confidentiality arise. That 

said, my view is that the University’s 

policy and procedure framework for this 

search was unclear and not well known 

by some of the participants. 

                                                           
115 Terms of Reference at p. 3 (December 7, 2020).   

I will set out what I understand to be the 

governing policies and offer some 

suggestions for clarification. 

Second, while a great deal of concern 

has been expressed about academic 

freedom, it has been the conventional 

thinking at the University that the existing 

formal protections in the University for 

academic freedom apply to faculty 

members and librarians but not to 

positions in the “Professional/ 

Managerial” classification. There are 

distinct hiring policies and the 

Memorandum of Agreement between the 

University and the Faculty Association 

refer to the policies governing academic 

appointments and appointments of 

librarians, but not to the policy relating to 

professional/managerial staff. The 

Director’s position in the IHRP is so 

classified. 

However, the central concern with this 

search process is that outside influence 

played a role in over-ruling the merit-

based assessment by the selection 

committee of the Preferred Candidate. 

http://ultravires.ca/wp/wp-content/uploads/2020/12/12-07-Statement-on-Updates-to-IHRP-Review.pdf
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No one in the University administration, 

to my knowledge, has ever suggested 

that this would be appropriate. Quite the 

opposite as set out in the Foreword, 

above, Section “C.” Given the apparent 

consensus on this point coupled with my 

conclusion that I would not draw the 

inference that improper outside influence 

played a role in the decision and the 

current parallel processes by the 

Canadian Association of University 

Teachers and the University of Toronto 

Faculty Association, it seems to me that 

it would be imprudent for me to do 

anything more than to provide you with a 

few general thoughts on this subject in 

the context of the third element of my 

Terms of Reference: to provide “any 

pertinent guidance or advice” for the 

University’s consideration ”relating to any 

matters arising out of the processes that 

were involved in this search.” 

Third, there were several instances in 

which the confidentiality of the search 

process was not respected. However, my 

review of the relevant University policies 

has led me to think that the nature and 

extent of the obligation of confidentiality 

in the search process need clarification 

and emphasis. Moreover, the nature of 

the University’s obligations to protect 

personal information and how that affects 

the conduct of those working on its 

behalf, and the constraints it imposes on 

administrators (particularly in this case, 

the Dean), need to be better understood 

by the University community. 

I should also address a point that was of 

great concern to many of the individuals 

who were in touch with me in connection 

with my Review. Several members of the 

University community are of the view that 

this controversy is at least in part the 

result of a failure of collegial governance 

within the Faculty of Law. While I 

appreciate the thoughtful submissions 

that I have received, this is a broad and 

important subject that is far beyond my 

Terms of Reference. However, I will offer 

one modest suggestion touching on an 

aspect of collegial governance in the final 

section of my Review.  

B. POLICIES AND PROCEDURES 
GOVERNING THE SEARCH 
PROCESS  

1. University of Toronto Act, 1971 

The University is constituted under the 

University of Toronto Act, 1971. The Act 

outlines the composition of the 

Governing Council and its Executive 

Committee, and describes the powers of 

the Council.  
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Central to this Review, the Act outlines 

different types of staff within the 

University. This nomenclature is adopted 

by supplemental University policies (as 

described later). The Act defines 

“administrative staff” as “the employees 

of the University, University College, the 

constituent colleges and the federated 

universities who are not members of the 

teaching staff thereof.”116 “Teaching staff” 

is defined as follows:  

…employees of the University, 
University College, the constituent 
colleges and the arts and science 
faculties of the federated 
universities who hold the academic 
rank of professor, associate 
professor, assistant professor, full-
time lecturer or part-time lecturer, 
unless such part-time lecturer is 
registered as a student, or who 
hold any other rank created by the 
Governing Council and designated 
by it as an academic rank for the 
purposes of this clause.117 

The Act authorizes the Governing 

Council to appoint, promote, suspend 

and remove the members of the teaching 

and administrative staffs of the 

University.118 

                                                           
116 The University of Toronto Act, 1971, s 1(1) 
(“interpretation”).  
117 Ibid at s 1(1)(m).  
118 Ibid at s 2(14)(b).  

2. Statement of Institutional Purpose 

In addition to the Act, the Statement of 

Institutional Purpose, implemented by 

the Governing Council, serves as the 

University’s lodestar. It defines, among 

other things, the University’s mission, 

purpose, and objectives in the areas of 

research and teaching.119 In particular, 

the University’s mission is identified as 

“committed to being an internationally 

significant research university, with 

undergraduate, graduate and 

professional programs of excellent 

quality.”120 

The Statement of Institutional Purpose 

describes the University as being 

“dedicated to fostering an academic 

community in which the learning and 

scholarship of every member may 

flourish, with vigilant protection for 

individual human rights, and a resolute 

commitment to the principles of equal 

opportunity, equity and justice.” In this 

context, the Statement of Institutional 

Purpose states: 

…the most crucial of all human 
rights are the rights of freedom of 
speech, academic freedom, and 

119 University of Toronto Governing Council 
Statement of Institutional Purpose, October 15, 
1992. 
120 Ibid.  

https://governingcouncil.utoronto.ca/system/files/import-files/ppdec1519784709.pdf
https://governingcouncil.utoronto.ca/system/files/import-files/mission4023.pdf
https://governingcouncil.utoronto.ca/system/files/import-files/mission4023.pdf
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freedom of research. And we [the 
University] affirm that these rights 
are meaningless unless they entail 
the right to raise deeply disturbing 
questions and provocative 
challenges to the cherished beliefs 
of society at large and of the 
university itself. It is this human 
right to radical, critical teaching and 
research with which the University 
has a duty above all to be 
concerned; for there is no one else, 
no other institution and no other 
office, in our modern liberal 
democracy, which is the custodian 
of this most precious and 
vulnerable right of the liberated 
human spirit.121 

Underlying these broad objectives, the 

Statement of Institutional Purpose 

outlines that the University is committed 

to four principles:  

 Respect for intellectual integrity, 
freedom of enquiry and rational 
discussion;  

 Promotion of equity and justice 
within the University and 
recognition of the diversity of the 
University community;  

 A collegial form of governance; and  

 Fiscal responsibility and 
accountability.122  

3. University Hiring Policies 

As previously stated, the Director of the 

IHRP is a PM-4 

“administrative/managerial”, non-

                                                           
121 Ibid.  

academic position. The Assistant Dean 

and Selection Committee Member 1 

indicated that it was made clear to the 

Preferred Candidate that this was an 

administrative/managerial role, and not 

an academic position or a pathway to 

one. The Preferred Candidate also 

advised me that she understood that this 

position had the status of administrative 

staff. While I understand that some 

members of the University community 

and beyond are concerned that this 

classification is not apt having regard to 

the nature of the Director’s duties, no one 

to whom I spoke thought that the position 

as currently classified was anything other 

than a PM-4 administrative position. 

The “Job Description” of the Director that 

was publicly advertised sets out seven 

major activities: planning and policy 

development, advocacy, experiential 

education delivery, external relations and 

communications, development, 

administration and human resources 

management. The advocacy activity 

includes selecting approximately 10 

students for the clinic, developing 

seminars and workshops and mentoring 

students by applying legal background 

122 Ibid.  
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and practicing experience, supervising all 

advocacy initiatives undertaken by 

students and analyzing recent case 

studies, scholarship, law and applying 

the highest professional standards. The 

experiential education delivery activity 

includes providing experiential learning 

opportunities for students by applying 

legal background and practicing 

experience and developing clinical legal 

education programs, courses, material 

and case studies based on knowledge of 

relevant scholarship, law, professional 

standards, and the Faculty of Law 

requirements.  

4. Policies for Professional and 
Managerial Staff 

The PM-4 classification is a mid-range 

managerial role under the direct 

supervision of the Assistant Dean. PM-4 

has an assigned salary range being the 

fourth of the 11 pay bans within the PM 

classification (I.e. PM1 – PM11).  

The Policies for Professional and 

Managerial Staff (in this section, the 

“Policies”) states the goals of hiring “the 

best qualified candidate in accordance 

with the policies of the University” and 

providing “opportunities for career 

                                                           
123 Policies for Professional and Managerial Staff, 
effective March 5 2012, section II.  

development of Professionals/ 

Managers…”.123 The Policies set out the 

rights and responsibilities of 

“administrative Professionals/ 

Managers,” covering a broad array of 

issues including but not limited to short-

term disability leave, pension, 

performance review, pregnancy leave, 

and termination.124  

With regard to the hiring process, the 

Policies address the process for 

advertising positions and the requirement 

for written applications. Most importantly 

for present purposes, they provide that 

the selection “will be based on the best 

qualified candidate for the position taking 

into account factors such as the 

candidate’s qualifications, skill, 

education, training, previous related 

experience, ability and potential, and the 

requirements of the position.”125 

I am advised that the Polices are 

supplemented by a series of guidelines 

and documents that speak to best 

practices throughout the recruitment 

process for human resources recruiters, 

available on the HR SharePoint Portal 

and a number of which have been 

124 Ibid at sections II.  
125 Ibid at sections II (see “Selection”).  

https://governingcouncil.utoronto.ca/secretariat/policies/professionals-and-managerial-staff-policies-march-5-2012


 

62 
 

provided to me at my request. These 

guidelines and documents are 

recommended for use by divisional 

human resources representatives who 

assist divisions in professional and 

managerial searches. There is, for 

example, a “Hiring Manager’s Toolkit” 

that sets out how the various steps of a 

recruitment process ought to be 

conducted. In this case, the Assistant 

Dean was the “hiring manager”.  

The “Toolkit” provides that every job 

competition is to result in selecting the 

individual “who is demonstrably the most 

qualified for the position.”126 It goes on to 

provide that “[t]he determination of the 

most qualified candidate must be based 

on merit, determined through an 

evaluation of the candidate’s education, 

experience, skills, knowledge and 

abilities in relation to the selection 

criteria.” The Toolkit notes that while this 

is a matter of judgment “on the part of the 

selection committee”, it is a judgment to 

be reached “taking into account all the 

information that has been collected 

throughout the recruitment process: [t]he 

written application; [t]he interview(s); 

                                                           
126  Hiring Manager’s Toolkit.   
127  Hiring Manager’s Toolkit. 

[r]esults of any tests or assessments; and 

Reference checks.”127 

5. Other Hiring Policies  

The University also has a policy on 

“academic administrators.” The Policy on 

Appointment of Academic Administrator 

provides that “[a]cademic administrative 

positions should be held by teaching staff 

who are willing to assume, for a time, 

special responsibility for the harmonious 

and effective functioning of their 

respective divisions or departments.”128 

The term “teaching staff” used in this 

policy is presumably intended to have the 

same meaning as the definition of that 

term in the University of Toronto Act, 

1971.  

This policy governs faculty members who 

take on additional administrative 

functions within the University. In so 

doing, it details the process for 

appointing deans and principals of 

colleges and associate deans. It is not 

applicable to the position of the Director 

of the IHRP.  

6. Policies on the Selection Committee 

I was not able to locate any policy 

documents relating expressly to the 

128 Policy on Appointment of Academic 
Administrators, October 30, 2003. 

https://governingcouncil.utoronto.ca/secretariat/policies/academic-administrators-policy-appointment-october-30-2003
https://governingcouncil.utoronto.ca/secretariat/policies/academic-administrators-policy-appointment-october-30-2003
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constitution, appointment or terms of 

reference of what I have called the 

selection committee. (There are of 

course the “Toolkit” resources noted 

earlier.) However, I have not heard any 

objection or adverse comment on the 

way the selection committee in this case 

was assembled or how it went about its 

work of reviewing applications, 

establishing a short list, conducting 

interviews or selecting their Preferred 

Candidate. It also appears to be 

generally accepted that the selection 

committee is advisory to the Dean with 

the Dean being the final decision-maker. 

7. Resources for Hiring International 
Candidates 

The Division of Human Resources and 

Equity at the University has a number of 

resources in relation to the hiring of 

international applicants. The most 

relevant aspects covered are these: 

 Staff who come to the University 

as foreign nationals require work 

permits under Canadian immigration 

law; 

 In order to get a work permit for 

working in Canada, foreign 

                                                           
129 “Criteria to Hire a Foreign National”, University of 
Toronto, Human Resources and Equity (undated).  

nationals will need a positive 

LMIA from Employment and Social 

Development Canada; 

 A positive LMIA will only be granted if 

Employment and Social Development 

Canada, among other things, reaches 

the following conclusions:  

o There is no Canadian worker available 

to do the job; 

o There is a need for the temporary 

foreign worker (“TFW”) to fill the job; 

o Hiring a TFW will not negatively affect 

the Canadian labour market; and 

o There is a plan in place to transition 

the work in question to the Canadian 

workforce within a reasonable period 

of time.129 

I obtained further information on this 

aspect from the immigration lawyer. I was 

advised that the LMIA process requires 

the employer to demonstrate “that no 

Canadian worker or permanent resident 

is available or qualified to do the job.”   

It ought to have been clear that the LMIA 

route would require the University to 

show that there was no Canadian 

available or qualified to do the job. 

http://immigration.legacy.hrandequity.utoronto.ca/criteria-hire-foreign-national/
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So far as I can determine, the 

immigration resources do not address 

the “substantial benefit” route that was 

being considered for the Preferred 

Candidate. 

8. Confidentiality in the hiring process 

Everyone in the University community to 

whom I spoke understands that the hiring 

process is confidential. In response to my 

request to be referred to all relevant 

University policies, the Chief Human 

Resources Officer noted that “[i]t is 

axiomatic in Human Resources best 

practices that the personal information 

about candidates that is supplied as part 

of a search, and the deliberations of the 

search committee itself, are strictly 

confidential.” However, I was not able to 

find this best practice expressly reflected 

in any University policy that applies to 

recruitment for this position.  

There is a 2006 memorandum by former 

President Naylor to University 

administrators to assist in search 

processes for academic and senior non-

academic administrators in which it was 

stated that “[c]onfidentiality is mandatory 

in order to ensure frank discussion and to 

                                                           
130 Search Committee Principles & Practices 
(Memorandum), dated November 3, 2006. 

respect the input and participation of 

everyone involved in each phase of the 

committee’s work. This requirement will 

ensure that the qualifications and 

appropriateness of individual candidates 

can be discussed openly within the 

committee, and that none of these 

discussions, even in part, will be 

disclosed. Members are committed to 

upholding the highest standards of 

confidentiality with respect to the 

committee’s activities.”130 I doubt that this 

memorandum applies to the recruitment 

of the IHRP Director as the position is 

neither an academic nor a senior non-

academic appointment. 

Similarly in a 2002 memorandum, then 

Vice-Provost Goel instructed university 

administrators that “material [submitted 

by an applicant] should remain 

confidential to the members of the duly 

constituted search committee.”131 

Materials can be circulated more broadly 

to members of the department when the 

consent of the author is obtained. This 

memorandum is silent with respect to 

whom it applies, although it appears to 

131 Confidentiality of Search Committee Records 
(Memorandum), January 8, 2002.  

https://www.provost.utoronto.ca/planning-policy/search-committee-principles-practices-pdadc-25/
https://www.aapm.utoronto.ca/pdadc32-2001-02/
https://www.aapm.utoronto.ca/pdadc32-2001-02/
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provide general guidance on best 

practices for hiring processes generally. 

9. Alumni and Donor Input into 
University Decision-making  

The University has some policies 

touching on aspects of its relationship 

with alumni and donors. For example, the 

Provostial Guidelines on Donations 

provide that the “University values and 

will protect its integrity, autonomy, and 

academic freedom, and does not accept 

gifts when a condition of such 

acceptance would compromise these 

fundamental principles.”132  

Virtually everyone to whom I spoke in the 

University community recognized that 

donors and alumni should not have any 

inappropriate role in hiring decisions. 

That said, there is no formal policy 

speaking expressly to the question of if 

and to what extent alumni and donors 

may appropriately be involved in the 

University’s hiring decisions.  

There are doubtless instances, 

particularly in professional faculties, in 

which input from the broader community 

may be valuable and ought to be 

welcomed. However, any such input into 

                                                           
132 Provostial Guidelines on Donations, April 30, 
1998.  

hiring decisions should occur only in the 

context of the established hiring process 

and must be consistent with the goal of 

identifying the most highly qualified 

candidates based on objective criteria. 

The sort of “quiet discussions” with “top 

university officials” contemplated by the 

professor in the email to the Organization 

that I have described earlier have no 

place in a merit-based recruitment 

process. 

There ought to be express University 

policy reflecting this view and providing 

guidance to those to whom such 

approaches are made. 

C. ANALYSIS 

1. Academic Freedom 

The current understanding is that the 

existing formal protections in the 

University for the foundational principle of 

academic freedom do not apply to 

positions in the 

“Professional/Managerial” classification 

such as the Director’s position in the 

IHRP. That said, academic freedom, as 

the University’s policies recognize, is 

central to the proper functioning of a 

university and more broadly the search 

https://www.provost.utoronto.ca/planning-policy/donations-provostial-guidelines/#:~:text=The%20University%20does%20not%20accept,or%20a%20University%20procurement%20contract.


 

66 
 

for the truth. The concern with the search 

process in this case was that external 

actors considered the Preferred 

Candidate’s scholarship objectionable 

and that this external influence played a 

role in the decision not to proceed with 

the recruitment. 

In my interviews with members of the 

University administration and community, 

no one has suggested that such outside 

intervention is appropriate. On the 

contrary, I heard multiple times from 

University administrators and interested 

parties that permitting those outside of 

the University to play a determinative role 

in University hiring runs afoul of the 

principles for which the University stands. 

This understanding is reflected in the 

University’s public statements 

concerning this controversy.  

For example, in an email to Faculty of 

Law members, the Dean stated that “’[l]et 

me say at the outset that assertions that 

outside influence affected the outcome of 

that search are untrue and objectionable. 

University leadership and I would never 

allow outside pressure to be a factor in a 

hiring decision.”133 The VPHR also , 

stated that “[t]o assert that external 

                                                           
133 Email from Dean to the Faculty of Law.  

views, from any individual or 

organization, either for or against the 

potential hiring of a particular candidate 

were a factor in the decision not to 

proceed with an offer of employment, is 

false.”134  

Giving effect to such outside influence 

would of course be inconsistent with the 

fundamental policy of selecting the 

candidate that is most highly qualified 

based on objective criteria as assessed 

through the selection process.  

As I noted in the introduction, given  (i) 

the apparent consensus on this point; (ii)  

the fact that I would not draw an inference 

that external influence played a role in 

this case and (iii) the current ongoing 

parallel processes by the Canadian 

Association of University Teachers and 

the University of Toronto Faculty 

Association, it would be imprudent for me 

to do anything more than to provide you 

with a few thoughts on this subject in the 

context of the third element of my Terms 

of Reference, namely to offer “any 

pertinent guidance or advice” for the 

University’s consideration ”relating to any 

134 Email from VPHR.  
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matters arising out of the processes that 

were involved in this search.”  

2. Confidentiality 

As noted, there is a surprising gap in the 

University’s written policies with respect 

to the requirement of confidentiality in the 

recruiting process. However, virtually 

everyone to whom I spoke in the 

University community recognized and 

accepted that requirement.  

There are sound reasons for this. First, 

candidates will often have to provide 

confidential information in order to place 

a full picture of their candidacy before the 

selection committee. Their candour 

ought to give rise to a corresponding duty 

to keep that information confidential and 

to use it only for the purposes of 

evaluating the candidate’s application.  

Second, a robust recruiting process 

requires a full and frank exchange of 

views among the selection committee 

members who, in a sense, are 

deliberating among themselves in order 

to find the most highly qualified 

candidate. As in many other settings, 

confidentiality fosters the sort of candid 

                                                           
135 Freedom of Information and Protection of Privacy 
Act, RSO 1990, c. F.31.  

exchange which ought to characterize 

those deliberations and that is vital to 

finding the best candidate.  

Finally, the University is under statutory 

obligations to protect the privacy of 

personal information.135 

There is no doubt that confidential 

information about the search process 

was disclosed outside the selection 

committee’s deliberations. Information 

about the state of the search was shared 

with the AVP and relayed to the alumnus. 

Selection Committee Members 1 and 2 

shared information outside the selection 

process circle. A chronology prepared by 

Selection Committee Member 1 was 

provided to the Globe and Mail, although 

so far as I can determine not by the 

Selection Committee Member. Selection 

Committee Member 2 tweeted copies of 

emails that had been exchanged relating 

to the search process once the matter 

was in the public domain as a result of 

press coverage following the Dean’s 

announcement at a faculty meeting that 

the search was being cancelled.  Some
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of the participants in the initial meeting 

with Selection Committee Member 1 

shared what they had learned and the 

Preferred Candidate herself shared 

information about the search process 

with others. 

The fact that this information came to be 

in the public domain put the University in 

a difficult position. It had legal advice to 

the effect that it could not release more 

information than the brief statements that 

it issued. But in the eyes of some, this 

rather general and brief response to the 

various allegations reinforced the view 

that the Alumnus’ information was the 

true basis for, or at least a contributing 

factor to, the decision not to continue with 

the Preferred Candidate’s recruitment. 

In the concluding section of my review, I 

will have a number of suggestions for 

your consideration in relation to the 

confidentiality of recruitment processes.  

3. Conclusion 

The concern in this case is that external 

influence was inappropriately brought to 

bear on a hiring decision. There is no 

doubt that this, if it occurred, would be 

contrary to University policy that applies 

to the recruitment of 

Professional/Managerial Staff. However, 

as discussed at length above, I would not 

draw the inference that external influence 

had an impact on the decision-making in 

this case.  Given the broad consensus 

about the impropriety of such influence  

playing any role and my conclusion that it 

did not, and given the existing processes 

involving the Canadian Association of 

University Teachers and the University of 

Toronto Faculty Association, I do not 

think it prudent for me to say more about 

the parameters, if any,  of academic 

freedom  in this situation. 

With respect to confidentiality, there were 

several instances in which the 

confidentiality of the search process was 

not observed. However, I found there to 

be significant gaps in the University’s 

policy framework in this regard.
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PART III:  PERTINENT GUIDANCE FOR YOUR CONSIDERATION 
 

A. INTRODUCTION 

The third and final element of my review 

addresses your request that I provide 

“any pertinent guidance” for your 

consideration “relating to any matters 

arising out of the processes that were 

involved in this search.” I have several 

suggestions that I hope may be helpful to 

the University. I will address five main 

aspects: (i) the basis of recruiting 

decisions; (ii) the recruiting process; (iii) 

confidentiality; (iv) protections for clinical 

instructors; and (v) reconciliation.  

B. THE BASIS OF RECRUITING 
DECISIONS 

As I have explained at length earlier, I do 

not think it prudent to embark on an 

extended discussion of academic 

freedom and issues such as whether it 

applies at all to professional/managerial 

staff and if so how it applies with respect 

to candidates during the recruiting 

process.  

However, at the root of the concerns 

expressed to me about academic 

freedom is the basic point that the 

University must be clear that external 

pressure cannot play a role in its 

recruiting decisions.  

I suggest that it would be timely for the 

University to re-affirm a fundamental 

principle: attempts by anyone – including 

lobby groups, corporations and donors – 

to attempt to block, prevent or disqualify 

an applicant in a merit-based hiring 

process on the basis of the candidate’s 

religious or political views, their scholarly 

or other public work or their social 

activism must be firmly rejected unless 

the matter raised can be demonstrated to 

be evidence of unfitness for the duties of 

the position.  

In addition, it should be made explicit that 

“input” of this nature is not to be made 

through “back channels”, such as “quiet 

discussions” with “top university officials.”   

This suggested re-affirmation is 

consistent with the commitment to justice 

and equity in the Statement of 

Institutional Purpose and with the 

principle that the best qualified person 

should be hired as set out in the Policies 

for Professional and Managerial Staff. 

Specifically, the Statement of Institutional 

Purpose recognizes that “the most 

crucial of all human rights are the rights 

of freedom of speech, academic 
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freedom, and freedom of research.”136 In 

so doing, the Statement of Institutional 

Purpose commits the University to 

cultivating a culture of equal opportunity. 

Similarly, the Policies for Professional 

and Managerial Staff seek to, among 

other things, “foster excellence in the 

work place and contribute to the 

achievement of the mission of the 

University through hiring the best 

qualified candidate.”137 An express 

prohibition of outside interference is 

entirely consistent with and promotes the 

values of the University.  

In the same vein, it would be helpful for 

the University to develop explicit policies 

or protocols as to how to handle any 

inquiries made by an alumnus or others 

regarding a recruitment process. There 

are many ways these policies or 

protocols could be formulated. One 

approach to consider would be to 

stipulate that the University should 

respond to these sorts of inquiries by 

indicating that: (a) recruiting processes 

are confidential; (b) decisions are made 

on the basis of the material obtained 

during the recruiting process; and (c) only 

                                                           
136 University of Toronto Governing Council 
Statement of Institutional Purpose, October 15, 
1992. 

concerns put in writing and that will be 

shared with the candidate will be 

received. If a policy along these lines had 

been in place and observed at the time of 

the alumnus conversation with the AVP, 

this whole unfortunate controversy would 

likely have never arisen. 

C. THE RECRUITING PROCESS 

There are several aspects of the 

recruiting process that would benefit from 

a more explicit policy framework. 

1. The Constitution and Role of the 
Selection Committee Should be 
Specified 

I was not able to locate any terms of 

reference or other written policy that 

addressed how the selection committee 

for this position should be constituted or 

what its role should be. There has been 

no objection to this aspect of the process 

in this case and what was done was, so 

far as I can tell, consistent with past 

practice. I did note, however, that the HR 

Consultant thought that the Assistant 

Dean was the decision-maker while 

everyone I have heard from in the Faculty 

of Law understood that the committee’s 

role was advisory to the Dean who was 

the ultimate decision-maker. There is 

137 Policies for Professional and Managerial Staff, 
effective March 5 2012, section II. 

https://governingcouncil.utoronto.ca/system/files/import-files/mission4023.pdf
https://governingcouncil.utoronto.ca/system/files/import-files/mission4023.pdf
https://governingcouncil.utoronto.ca/secretariat/policies/professionals-and-managerial-staff-policies-march-5-2012
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certainly excellent guidance available, as 

noted earlier, in the Hiring Manager’s 

Toolkit, but that material is not routinely 

available to members of selection 

committees. 

My understanding is that Hiring 

Managers and selection committees look 

to the HR Consultant for guidance on 

questions of process. No doubt that is 

appropriate and wise. However, I 

suggest that it would be helpful for there 

to be explicit written guidance provided to 

members of selection committees about 

the process that they are to follow as well 

as written Faculty or other procedures to 

address the composition and 

appointment of members of a selection 

committee for PM positions. 

2. All Requirements of the Position 
Should be Made Explicit 

All requirements should ideally be 

specified in the advertisement or at least 

made explicit at the time that interviews 

are conducted. The problem with not 

doing this is apparent from looking at 

what happened in this case. 

It appears that there was a 

misunderstanding within the selection 

committee with respect to the timing for 

entry into the position. As discussed in 

Part I, the Assistant Dean understood 

throughout that it was essential that 

someone be in the role in the fall, while 

the other members of the selection 

committee thought that the crucial date 

was the beginning of January. If the 

position requires that the person start 

work by a certain date, that should be 

specified in the advertisement and, if not 

specified there, it should at least be made 

clear to candidates no later than at the 

time that interviews are conducted. If 

timing is flexible within certain limits, this 

too should be specified or made clear in 

the same way. 

3. Key Decisions Should be Recorded 

Key decisions by a selection committee 

should be put in writing. This practice 

would have prevented an apparent 

serious misunderstanding in this case. 

Two members of the selection committee 

recalled that the committee had 

unanimously agreed that if neither of two 

candidates could be hired, there would 

be a failed search. The third member did 

not share that recollection. My 

suggestion is not that there be any 

elaborate minutes or formal record kept. 

All I have in mind is a succinct email 

confirming key decisions. 
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4. Immigration Advice Should be 
Obtained Early in the Process 

The selection committee and the hiring 

manager should have more detailed 

immigration information earlier in the 

process when they embark on an 

international search.  It is a significant 

step for the University to represent that 

there is no Canadian applicant suitable 

for the position.  The timing implications 

of the process, both in relation to the 

timing of advertising and in terms of how 

long it will likely take to obtain required 

approvals should be understood at the 

beginning, not at the end of the process. 

5. Recommendations to the Decision-
maker From the Selection 
Committee Should be in Writing 

Where, as in this case, the selection 

committee is advisory, it should report to 

the decision-maker in writing. This need 

not be an elaborate document, but it 

should set out the key elements of the 

committee’s recommendation and the 

reasons for it. This could take the form of 

a brief email, composed while all the 

members of the committee are present, 

at the conclusion of their deliberations. 

                                                           
138 University of Toronto Governing Council 
Statement of Institutional Purpose, October 15, 
1992, see section on “The University Community”.  

6. The Decision-maker Should Meet 
with the Selection Committee Before 
Departing from their 
Recommendation 

Collegial governance is one of the four 

principles to which the University is 

committed.138 As I see it, where a 

decision-maker feels unable to accept 

the recommendation of a selection 

committee, the principle of collegial 

governance supports full consultation 

and discussion before a final decision is 

made. This approach has the benefit of 

ensuring that there are no information 

gaps or misunderstandings between the 

committee and the decision-maker and it 

also allows for a full airing of differences 

of view within the cone of confidentiality 

before a final decision is made. 

D. CONFIDENTIALITY 

While everyone to whom I spoke 

understood that confidentiality is 

important in the hiring process, I was not 

able to find much in the line of explicit 

policy on this topic or much consensus 

about the details. 

There are several aspects of 

confidentiality that arose in this case: 

https://governingcouncil.utoronto.ca/system/files/import-files/mission4023.pdf
https://governingcouncil.utoronto.ca/system/files/import-files/mission4023.pdf
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 First, was it appropriate for an 

advancement professional to agree 

with an alumnus to find out the state 

of a particular hiring process?  

 Second, was it appropriate for a 

recruiting manager to share 

information about a recruiting 

process with a peer in the same 

faculty?  

 Third, was it appropriate for that peer 

to share the information with her 

boss, the advancement 

professional? 

 Fourth, was it appropriate for the 

advancement professional to pass 

on the information received to the 

alumnus?  

 Fifth, was it appropriate for a member 

of the selection committee to brief 

concerned colleagues on the details 

of the selection committee’s 

decision-making and to provide 

notes of that process to others?  

 Sixth, was it appropriate for a 

member of the selection committee 

to tweet emails concerning the 

process? 

 Seventh, was it appropriate for 

someone to provide a copy of the 

selection committee member’s notes 

to the press?   

 Eighth, should an adverse inference 

be drawn when a university official 

respects the obligation to keep 

personal information confidential? 

In my view, the answer to all of these 

questions is “no.” But one would look in 

vain for express, written University policy 

that provides clear answers to any of 

these questions. That, in my view, ought 

to change. 

I suggest that there ought to be written 

confidentiality guidelines for PM 

recruitment processes. The guidelines 

should address specific examples of 

what the obligation of confidentiality 

entails in that context. The obligation of 

confidentiality ought to include at least 

the identity of candidates, their personal 

information and the deliberations of the 

selection committee. In addition, 

members of selection committees ought 

to be required to sign written 

confidentiality agreements spelling out 

the obligations of confidentiality which 

they are accepting. Finally, it should be 

clear that under no circumstances are 

details of a recruitment process to be 

shared with anyone not directly involved 

except for the purposes of checking 

references or obtaining necessary legal 

advice. 
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In addition, members of selection 

committees and members of the 

University community in general ought to 

be provided with practical summaries of 

the University’s obligations under privacy 

legislation.  

E. PROTECTIONS FOR CLINICAL 
INSTRUCTORS 

I will not engage with the debate about 

how the principle of academic freedom 

relates to the employment of 

professional/managerial staff at the 

University. I do wish to comment, 

however, on what to me is a broader, 

valid point raised by many who were in 

touch with me.  

Clinical instructors, especially in human 

rights and public interest law clinics are 

literally “in the business” of taking on 

controversial and unpopular causes. One 

can think of issues about allegations of 

human rights abuses or environmental 

damage committed by Canadian 

companies abroad, the plight of asylum 

seekers, or the alleged mistreatment of 

minority groups by foreign powers. All of 

these, and many other issues, are likely 

to be controversial and cause discomfort 

to some powerful people, groups and 

institutions.  

These clinical instructors need courage 

to fearlessly advance unpopular 

positions and to advocate on behalf of 

the powerless.  But they deserve to know 

that the University “has their back” as 

they do so. I suggest that the University 

examine the protections for clinical 

instructors and similar positions whose 

duties require them to tackle topics likely 

to arouse controversy and to take steps 

to ensure that their efforts will be 

supported so long as they meet the 

highest professional standards.   

F. RECONCILIATION 

This controversy has left deep wounds in 

its wake. I believe that everyone involved 

in the University community acted in 

good faith, although undoubtedly there 

were things that, at least with the benefit 

of hindsight, ought to have been done 

differently. The question, though, is how 

should the Faculty of Law and University 

move forward? 

I suggest that you, in consultation with 

the current Dean of the Faculty of Law, 

explore the possibility of engaging in a 

reconciliation process, both internally 

and with the Preferred Candidate. I am 

sure that there is much more that unites 

all of these people than divides them.  I 

sense a widely-shared and profound 
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commitment to the values that the 

University seeks to embody. A process 

that  helps to refocus the community on 

those values and acknowledges the 

harm done to the Preferred Candidate 

has the promise of helping to bring 

together colleagues who share these 

important values, even though those 

values may have led them to very 

different stances on this controversy. 

 

  

CONCLUDING REMARKS 
 

I have provided a comprehensive factual 

narrative of the recruitment process for 

the IHRP. I have concluded that I would 

not draw the inference that improper 

outside influence played any role in the 

decision to discontinue the candidacy of 

the Preferred Candidate.  

In light of that conclusion and of ongoing 

processes within and beyond the 

University, I have thought it imprudent to 

opine on the role, if any, of academic 

freedom in the recruitment process for 

this PM-4 position.   

Finally, I have offered a number of 

suggestions for changes to or 

clarifications of University policy and 

practice and suggested that 

consideration be given to instituting a 

reconciliation process within the Faculty 

of Law and with the Preferred Candidate 

who has been seriously victimized by the 

this controversy. 

I hope that I have fully responded to the 

task that you asked me to undertake and 

I hope that what I have provided will be of 

assistance.
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APPENDIX A – CONFIDENTIAL CONCORDANCE FOR PRESIDENT GERTLER 
ONLY  
 

[redacted] 
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APPENDIX B – LIST OF SUBMISSIONS RECEIVED 
 

Although this was not a public review or process, a number of individuals, groups of 

individuals and organizations took the time to write to me to provide their insight into the 

subject matter of my review and the underlying events. Below is a list of submissions 

received.  

1. Submission of B’Nai Brith Canada dated December 2020.   

2. Letter from Professor Abigail Bakan dated January 20, 2021.  

3. Email from Professor Emeritus Joseph Carens dated January 21, 2021.  

4. Email from Professor Judith Taylor dated January 21, 2021.  

5. Submission received from Associate Professor Vincent Chiao, Professor Patrick 

Macklem, Professor Anver Emon, Professor Denise Réaume, Professor 

Mohammad Fadel, Professor Kent Roach, Associate Professor Ariel Katz, 

Professor David Schneiderman, Professor Trudo Lemmens, Associate Professor 

Anna Su, and Professor Jeffrey MacIntosh (all tenured faculty at the University of 

Toronto Faculty of Law) dated January 22, 2021. 

6. Letter from seven Israeli scholars and practitioners of international and human 

rights law, dated January 28, 2021.   

7. Submission received from Associate Professor Ralph Wilde and Professor GM 

Scobbie dated January 29, 2021.  

8. Submission received from the Arab Canadian Lawyers Association and 

Independent Jewish Voices Canada dated February 2, 2021.  

9. Submission received from the Canadian Association of University Teachers dated 

February 8, 2021. 

10. Email and documentation sent on behalf of the University of Toronto Faculty 

Association dated February 9, 2021.  
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11. Letter from Karen Bellinger, Carmen Cheung, Associate Professor Vincent Chiao, 

Samer Muscati, Cheryl Milne, and Professor Kent Roach dated February 10, 2021.  

12. Letter from Professor Reem Bahdi and Dr. Ardi Imseis dated February 15, 2021. 

13. Letter from Professor Michael Lynk and Dr. Ardi Imseis dated February 24, 2021.  

14. Letter from 86 Faculty Members and Librarians in the Social Sciences and 

Humanities at the University of Toronto, received March 3, 2021. 

 



April 1, 2021 

BY EMAIL:  president@utoronto.ca 

Dr. Meric S. Gertler  
President 
University of Toronto 
27 King’s College Circle 
Room 206 
Toronto, Ontario 
M5S 1A1 

Dear President Gertler: 

Thank you for your correspondence of March 29, and for providing the report of the review 
conducted by the Hon. Thomas A. Cromwell and your response.  

The motion of censure against the University of Toronto administration will be debated at CAUT 
Council on April 22. To ensure that delegates can engage in a full and fair determination of the 
case, I will share with them all information available to me, including what you have sent me 
unless you indicate otherwise. I will also provide an analysis of the Cromwell report that takes into 
consideration the responses of other parties who have knowledge of matters related to the hiring 
controversy. I am sure that you are aware that there is some dispute over the interpretation of 
certain facts and conclusions made in the Cromwell report. CAUT Council will need to weigh all the 
available evidence and arguments to reach a fair decision of whether censure is justified. 

As I indicated to you previously, whenever CAUT Council considers censure of an administration 
our goal is to get problems resolved before censure is imposed. While I cannot pre-judge any 
outcome, I believe there is one immediate action that your Administration can take, in accordance 
with Justice Cromwell’s recommendations around the need for reconciliation, that might satisfy 
Council and prevent the imposition of censure: offer the job of IHRP Director to Dr. Azarova.  

The position remains vacant and there is no question about Dr. Azarova’s qualifications. She was 
the unanimous recommendation of the hiring committee after an international search resulting in 
over 140 applications. No other candidate was considered acceptable. If she were offered the 
position now, immigration and work permit issues could be resolved consistent with other 
international hires at the University and within a more reasonable timeframe. Other matters raised 
by the former Dean could be addressed if the University confirmed again that the position is not a 
faculty appointment and that the ability to work remotely in the summer months would either not 
be permitted or would be subject to regular review. I can see no reason for the University not to 
offer her the position at this time unless there are indeed concerns about her research and 
advocacy around Israel and Palestine. 
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If the University declines to offer Dr. Azarova the job for which she is eminently qualified, we would 
request the University’s full detailed reason for its decision. 
 
There are other actions that you could take to provide protections for academic freedom and 
whistleblowing in the hiring process, as well as to formally extend academic freedom rights to 
academic administrators and clinical faculty. For the moment, I believe offering the position to Dr. 
Azarova will allay CAUT Council’s primary concerns. 
 
I would be very pleased to accept your offer to meet to discuss this matter prior to April 22 so that 
we might explore a mutually acceptable resolution. 
 
Sincerely, 

 
David Robinson 
Executive Director 
 
/mmp 
 
cc:  Brenda Austin-Smith, CAUT President (brenda.austin-smith@umanitoba.ca) 
  Alison Hearn, Chair, CAUT Academic Freedom and Tenure Committee (ahearn2@uwo.ca) 
  Terezia Zoric, President, University of Toronto Faculty Association (zoric@utfa.org) 
 
 
Encl: CAUT Policy Statement on Academic Freedom for Academic Administrators 
 



Academic Freedom and the Power of University Donors:  
Dogs That Don’t Bark and Other Reflections on the Cromwell Report at the University of Toronto 

Joseph H. Carens, FRSC 
Professor Emeritus, University of Toronto 

Executive Summary 

Academic freedom depends in crucial respects on limiting how power is exercised and by whom. Donors 
to universities should not have the power to block administrative or academic appointments within 
universities, but sometimes they succeed in doing so. This sort of power is sometimes exercised 
indirectly by inducing university actors not to take otherwise reasonable steps to pursue a qualified 
candidate whom the donors oppose.  

One instructive example of this disturbing reality occurred recently at the University of Toronto Faculty 
of Law. The basic narrative is this: The law school was searching for someone to fill the position of 
director of the school’s International Human Rights Program (IHRP). The search committee unanimously 
agreed on their choice of the top candidate, a non-citizen. In mid-August, an oral offer was made and 
tentatively accepted, pending acquisition of a Canadian work permit, although no written contract had 
yet been sent or signed. On September 4, the Friday of Labour Day weekend, the Dean of the law school 
learned that a judge who was an important donor to the university had contacted university officials to 
express concern “that the appointment would be controversial with the Jewish community and cause 
reputational harm to the University.” (Cromwell report, p. 48) The Dean had previously delegated 
responsibility for this search. Now, he became involved. Over the weekend he contacted two senior 
university officials about the issue. Within two days he notified the faculty chair of the search that he 
planned to terminate negotiations with the committee’s chosen candidate. The subsequent public 
justification offered by the Dean for this decision was that “legal constraints on cross-border hiring … 
meant that a candidate could not meet the Faculty’s timing needs.” (p. 6) 

On September 11, the faculty member resigned from the search committee and from her position as 
academic chair of the IHRP. On September 14, the Dean informed the faculty of the law school that he 
was shutting down the search for a new director of the IHRP this year. On September 16, the three 
remaining members of the faculty advisory council for the IHRP resigned as did an IHRP Research 
Associate who had also been a member of the search committee and who sacrificed a paid position by 
resigning.  

These developments led to public debate and criticism. In response, the university hired Thomas 
Cromwell, a former justice of the Canadian Supreme Court, to review what had happened and to 
determine if there had been any improper influence. Cromwell issued a lengthy report providing a 
detailed narrative account and analysis of the case. His key conclusion was “I would not draw the 
inference that external influence played any role in the decision to discontinue the recruitment of the 
Preferred Candidate.” (p. 6) This essay is a critical response to the Cromwell report. 

Cromwell says at the outset of his report that he accepts two premises in his discussion. The first is that 
the candidate chosen by the search committee was highly qualified and that no one within the 
university had argued otherwise. The second is that both the university and he accepted “the view that 
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terminating a candidacy of a qualified candidate for this position on the basis of outside pressure would 
be improper.“ (p. 6) My discussion also adopts these premises. 

Cromwell’s justification for his conclusion of no improper influence relies almost exclusively on what the 
Dean says he thought and what the Dean presents as the reasons for his actions. On Cromwell’s 
account, it seems, if the Dean did not deliberately lie about why he did what he did, there was no 
improper influence. 

This is far too narrow a framework of analysis.  The Dean (and other university officials) did not do things 
that one would expect people in their positions to do if they really wanted to hire the (highly qualified) 
candidate chosen by the search committee. From September 4 onward, the Dean and other university 
officials knew that hiring the candidate whom the search committee had chosen would make important 
donors unhappy. From that point on, the trajectory of the effort to hire the candidate changed radically. 
Minor problems became seen as major obstacles, and the Dean and senior officials failed to explore 
ways that administrators typically use to address these problems, rushing precipitously to the conclusion 
that the problems could not be solved. Cromwell appears not to have asked the Dean and other 
university officials why they failed to pursue alternatives that would be obvious and desirable in the 
absence of concerns about donor reactions, and he offers no reflection on these failures. Thus, he fails 
to explore the evidence in his own account that points to improper influence. 

Here are the key points. None of them depends upon the claim that the Dean or anyone else consciously 
and deliberately yielded to external pressure, but they do show that improper external influence played 
an important role in the outcome of the process.  

1) The Dean learned of the donor concerns on September 4. He then interrupted the holiday weekends 
of two senior university officials to discuss the case with them. There is no indication in the Cromwell 
report that these senior officials criticized the donor’s intervention or offered the Dean advice about 
how to overcome any obstacles to hiring the committee’s chosen candidate or alerted the Dean to the 
dangers of the appearance of improper influence. The Cromwell report does not ask why. 

2) The timing of the Dean’s decision is a key issue, and Cromwell misrepresents it. Cromwell gives the 
impression that the Dean acted when he did only because that was when he learned about problems 
with the independent contractor route. The donor’s intervention, Cromwell says, was irrelevant to the 
timing of the Dean’s actions. In fact, the Dean paid almost no attention to this recruitment effort prior to 
the donor’s intervention. He began to treat the case as a matter of concern only after that intervention 
and only then learned that there were unresolved questions about the independent contractor 
approach. 

3) The Dean exaggerated the problems with the independent contractor approach and made no effort 
to explore alternatives. Cromwell simply accepts at face value the Dean’s implausible account of the 
independent contractor problems and the limitations on alternatives, ignoring evidence that his own 
narrative reveals about both. 

4) The “timing needs” in the Dean’s public justification for his decision amount to the claim that it was 
necessary to have a new director in place by September 30. This claim does not stand up to scrutiny. It is 
clear from Cromwell’s report that having the candidate in Canada with a work permit by January 1 was a 
hard deadline, and that the immigration lawyer was confident that candidate would meet that deadline. 



There is no comparable support in the report for the claim that September 30 was a hard deadline for 
the new director to be at work. Cromwell’s effort to show that it was is unpersuasive, as a careful 
examination of his report makes clear. In fact, the idea that the Dean himself saw September 30 as a 
strict deadline is contradicted by Cromwell’s own conclusion of what the Dean thought at the time: 
“Based on the information that the Dean had, it was not inconceivable that a new Director could be in 
place in the fall.” (p. 54) The qualifiers “not inconceivable” and “in the fall” are not compatible with a 
strict September 30 deadline. Moreover, the Dean was proposing to interview candidates whom the 
search committee had previously interviewed and rejected.   

5) The Cromwell report fails even to mention the September 16 resignations or to discuss the 
significance of these resignations in protest together with the earlier one by the faculty chair. The report 
spends a great deal of time discussing the importance of confidentiality and criticizing leaks of 
information about the search process. It fails entirely to discuss the possibility that confidentiality might 
be used to conceal improper influence and the need for norms and mechanisms to protect against that 
risk. President Gertler’s response to the Cromwell report reflects the same omission. 

6) The Dean told the faculty on September 14, before this issue had appeared in public media, that he 
was terminating the search for a director for the IHRP this year. This action eliminated the only 
justification that had been offered for terminating negotiations with the committee’s chosen candidate, 
i.e., the need to have an IHRP director in place in the early fall. Why did not the Dean then resume the 
effort to recruit that excellent candidate? The Cromwell report does not ask this obvious and important 
question.  

That final question is still relevant for the law school today. The Cromwell report does not dispute the 
excellence of the committee’s chosen candidate, and the position of director is open. If the committee’s 
candidate were offered the position, however, those who have been seeking to exercise improper 
influence would be very unhappy. If the university and the law school really want reconciliation, as the 
Cromwell report urges, the path is clear. Hire Valentina Azarova. 

 

 

The full essay provides evidence to support these questions and challenges, drawing on the Cromwell 
report itself. 
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I-POLITICS OPINIONS

The hiring scandal at the 
University of Toronto that 
was supposed to die 
By Alan Freeman. Published on Apr 1, 2021 4:52pm 

'A close read of the report reveals a tawdry story of a 
hiring process tainted by a slew of confidentiality 
breaches, and the sudden decision over a long weekend 
to kill the hiring of Valentina Azarova.' 
I don’t know what the going hourly rate is for retired Supreme Court of Canada 
judges, but whatever the cost, the University of Toronto certainly got its money’s 
worth. 

Thomas Cromwell — who I’m sure is a learned judge and certainly has a deft pen 
— this week delivered a report that exonerates Edward Iacobucci, a former dean 
of the university’s law faculty, of any wrongdoing in the aborted hiring of a new 
director for the faculty’s international human rights program. The report also 
says that external influence played no role in the decision. 

But a close read of the report reveals a tawdry story of a hiring process tainted 
by a slew of confidentiality breaches, and the sudden decision over a long 
weekend to kill the hiring of Valentina Azarova. The latter occurred after a call by 
an influential alumnus and member of a wealthy Toronto family, and a not-so-
subtle threat that fundraising would be harmed if Azarova’s appointment wasn’t 
cancelled. 

If you thought the whole affair stank beforehand, reading the report won’t leave 
you reassured. Going through the document takes a bit of effort, since no names 
are mentioned, so it reads as if it were a redacted report emanating from CSIS or 
MI-6. Azarova, a respected human-rights lawyer based in Germany, is referred to
only as “Preferred Candidate,” for example.
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According to the report, the law faculty posted the job for director of its 
respected international human rights program last April. It advertised widely 
and 146 candidates applied. After interviewing six candidates in July, there were 
three finalists, none of them a Canadian citizen. 
 
The selection committee’s decision was as clear as can be. Azarova was “the 
strong, unanimous, and enthusiastic first choice of the selection committee,” the 
report states. Her references were “glowing.” By early August, she was told she 
had the job, and, on Aug. 19, she says she accepted the offer. But the retired judge 
insists it wasn’t really so. “No offer and acceptance in the strictly legal sense of 
these words was ever accepted,” the report states. 
 
Even though Azarova thought she had the job, still to be decided were the details 
of when she would start the job and how the university would sort out her 
immigration status. For Canada’s leading university, which routinely hires 
academics from around the world, it would hardly seem a dealbreaker. 
 
It was all going swimmingly until Sept. 4, just before Labour Day, when an 
“alumnus,” identified by the Toronto Star as Judge David Spiro of the federal tax 
court, spoke to an assistant vice-president of the university, and, during the call, 
wondered what she had heard about the potential appointment of Azarova.  
 
Spiro was not just any alumnus, but a member of Toronto’s wealthy Tannenbaum 
family, and a former director of the influential lobby group, the Centre for Israel 
and Jewish Affairs (CIJA). According to the report, a professor from outside 
Canada had heard about Azarova’s possible appointment, calling her a “major 
anti-Israel activist,” and had contacted CIJA. 
 
(It’s worth noting that Cromwell is well aware of CIJA’s activities. He actually 
delivered the keynote speech to a CIJA-sponsored legal conference in February 
while he was working on the report for U of T. Why he didn’t turn down the 
invitation is another question.) 
 
The CIJA official wrote Spiro, and wondered whether “someone could quietly find 
out the current status” of the job search, and, “through quiet discussions, top 
university officials will realize that this appointment is academically unworthy, 
and that a public protest campaign will do major damage to the university, 
including in fundraising.” 
 



Spiro said he declined to call Iacobucci personally, but passed on the message in 
order to “alert” the university of the problems it could face if it went through 
with the appointment. Although Cromwell says the assistant vice-president 
didn’t communicate directly with Iacobucci about the warning, “a later email 
implies that she did.” 
 
Coincidentally, at the exact same time, the university’s German lawyers advised 
that the wording of the contract defining Azarova as an “independent contractor” 
during the few months while she waited for her immigration status to be settled 
wouldn’t pass muster with the German authorities. There was also the question 
of whether she’d be allowed to spend the summers in Europe, the normal give 
and take in these kinds of negotiations. 
 
After a flurry of calls over the Labour Day weekend — and without even 
consulting the university’s own employment lawyer again to see how to resolve 
the German legal issue — Iacobucci overruled the selection committee, and, on 
Sept. 9, just after the long weekend, cancelled Azarova’s appointment. He didn’t 
bother to meet the selection committee or explain his decision. Soon, all hell 
broke loose. The chair of the selection committee quit, and the story was in the 
newspapers.  
 
The Canadian Association of University Teachers agreed to a motion of censure 
against the university, accusing it of violating academic freedom, and an 
investigation was launched into Spiro’s actions by the Canadian Judicial Council. 
 
But Cromwell says there’s nothing there. The only reason Azarova didn’t get the 
job is because of those immigration problems and the unresolved question of 
how she was going to spend her summers. He accepts the dean’s view that 
Spiro’s intervention in the process was “irrelevant.”  
 
Basically, Cromwell takes the dean’s word for it. “My task is to construct a 
comprehensive factual narrative, not to resolve points on which memories 
differ.” All very convenient.  
 
What Cromwell does confirm is that confidential information about the process 
was leaked and shared both with CIJA officials and Spiro. He’s not too fussed 
about who leaked the information and why. That wasn’t in his remit. Yet despite 
this tainted process, which in any reputable public service organization would be 
thrown out and ordered redone, the report lets the dean’s decision stand.  
 



The human rights program still hasn’t filled the job, and the university says that 
once the interim head completes her recommendations on strengthening the 
program, a new search will take place. And all of the candidates, including 
Azarova, will be more than welcome to apply. 
 
In the meantime, the university’s reputation remains sullied. The bottom line is 
that an influential alumnus managed to succeed exactly as that initial email 
suggested. There were “quiet discussions,” and the appointment of a possibly 
controversial candidate was overturned after the university was threatened with 
a public protest campaign and the withdrawal of funding. 
 
But no matter. The newspaper headlines read that the university was 
“exonerated.” Money well spent. 
 

 

The views, opinions and positions expressed by all iPolitics columnists and 
contributors are the author’s alone. They do not inherently or expressly reflect the 
views, opinions and/or positions of iPolitics. 
 



Academic Freedom Remains an Urgent 
Matter at the University of Toronto 

anver emon 

Anver M. Emon, Mohammad H. Fadel, Ariel Katz, Trudo Lemmens, Jeffrey MacIntosh, Denise 
Reaume, David Schneiderman— Professors of Law, University of Toronto 

Canadian Federal Tax Court Judge David Spiro was asked to do a small task that ended up 
having large consequences. A staff member from the Center for Israel and Jewish Affairs (CIJA), 
an organization on which Spiro previously served as director, asked him to contact the 
University of Toronto and ‘through quiet discussions’ warn ‘top university officials’ not to hire 
Dr Valentina Azarova to the post of Director of the International Human Rights Program (IHRP 
because of her academic work. Her references, which included Jewish and Israeli professors of 
international law, confirmed that her work on the Israeli occupation of Palestine territories fell 
squarely in the realm of mainstream, excellent international legal scholarship. Her scholarship, 
warned an unidentified professor in a memo to CIJA, rendered her ‘academically unworthy.’ If 
followed through, the professor wrote, her appointment ‘would do major damage to the 
university, including in fundraising.’ Within 48 hours and over a holiday weekend, the Dean of 
Law, Edward Iacobucci, subverted the process and put an end to Dr. Azarova’s career at the 
University of Toronto. 

In his Report on this scandal, Thomas Cromwell insisted that he would make no determinations 
of credibility or resolve contested issues of fact. Yet he concludes, after reviewing ‘all of the 
relevant facts,’ that he ‘would not draw the inference that external influence played any role’ in 
the decision to abandon Azarova’s appointment. This curious finding rests on accepting 
everything the Dean of Law says as true. Cromwell sides with the Dean at every opportunity, 
even when the facts he details suggest that the Dean’s narrative is contested, implausible, or 
indefensible. 

Consider, for example, the contested telephone conversation the Dean had with Professor Audrey 
Macklin, chair of the IHRP appointments committee and expert in Immigration and Refugee law. 
According to Macklin, the Dean advised he was halting Azarova’s appointment. Although her 
scholarship on occupied Palestinian territories was ‘an issue’, he needn’t ‘get to’ that because 
immigration law was the problem, despite Macklin advising him to the contrary. In contrast, the 
Dean claims he raised the matter of Azarova’s scholarship with Macklin but told her it was 
‘irrelevant.’ Cromwell must have sided with the Dean’s story because if her scholarship were 
truly ‘an issue’, Cromwell could not say that the evident ‘external influence’ did not play ‘any 
role.’ 

The immigration issue is also puzzling. Relying entirely on the Dean and Assistant Dean’s 
accounts, Cromwell reports that the hope was to have the incoming director start by the end of 
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September. This date bore no relationship to the academic calendar or to the specific needs of the 
IHRP programme. The Assistant Dean drafted an independent contractor agreement by which 
Azarova, who was then in Germany, could then transition to full-time employment at the 
University of Toronto by the time her work permit was processed. The University has used such 
arrangements on prior occasions. German employment lawyers advised that there was a low risk 
that the German government would challenge the relationship as one of employment, in which 
case the University would be liable to pay social security benefits for two or three months. The 
Dean of Law sought no advice from University lawyers, and simply concluded that the 
arrangement was ‘illegal’. Cromwell accepts the Dean’s characterization, and relies on it en 
route to concluding that donor influence played no role. Yet nothing is said about whether the 
contract could have been revised to resolve the concern or why the low risk of paying social 
security benefits was a ‘deal breaker.’ Moreover, there is no explanation why the University 
could not just wait an extra month or two until the candidate got her work permit. Are we meant 
to believe that the Dean’s stinginess, rather than external influence, placed the future of the IHRP 
and reputation of our law school in peril? 

Just as remarkably, Cromwell excuses Judge Spiro. While proclaiming that ‘quiet discussions’ 
with ‘top university officials’ have ‘no place in a merit-based recruitment process,’ Cromwell 
characterizes Spiro’s intervention as benign. Cromwell concludes that Spiro behaved honourably 
— he ‘simply shared the view that the appointment would be controversial with the Jewish 
community and cause reputational harm to the University.’ This defies common sense. Spiro 
eagerly offered ‘further information’ and anticipated an update. It beggars belief that Spiro was 
not issuing a threat to the law school and the University that they would suffer financially with 
this appointment. 

The University administration has rushed to embrace Cromwell’s findings without questioning 
his logic or acknowledging his disturbing findings of fact about the judge’s intervention and the 
administration’s response. None of this is a good look for the University of Toronto. Cromwell’s 
Report makes evidently clear that CIJA got exactly what it wanted. UofT’s Faculty of Law is 
now CIJA’s latest “success story”. 
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78 Queen’s Park, Toronto, Ontario Canada M5S 2C5 
Tel: 416-978-6935 Fax: 416-978-7899 
E-mail: david.dyzenhaus@utoronto.ca

Faculty of Law UNIVERSITY OF TORONTO 

PROFESSOR DAVID DYZENHAUS 

Mr. David Robinson 
Executive Director 
Canadian Association of University Teachers 
2705 Queensview Drive 
Ottawa, Ontario K2B 8K2 

19 April 2021 

Dear Director Robinson, 

I am writing to you in connection with CAUT’s consideration of a motion to censure the University of Toronto over its 
handling of the matter of the Law Faculty’s decision to cancel a search for a director of its International Human Rights 
Program. In my view, a decision to censure would be a grave mistake. 

I have been a member of the Law Faculty for over thirty years and spent 8 years of that time as an associate dean. It was 
clear to me from the time this matter first received public attention that the facts were likely a lot more complex than 
some reports, and some of my colleagues, were alleging, so I, like most of my colleagues, was content to wait until the 
full facts emerged before passing final judgment.  

The Cromwell Report was an external and objective investigation, which gathered and examined the facts in a way that 
no individual, no matter how close to the incidents, could do. It is important that those directly involved, including the 
preferred candidate and the members of the search committee, participated in this review. 

The Cromwell Report makes it clear that the decision to cancel the search was made in a context in which there had 
been no offer made or accepted, that the preferred candidate at the time was seeking to change the terms of 
appointment, and that there were serious problems with a visa, as emphasized by her own lawyers. In addition, there had 
been serious breaches of confidentiality, one before the search which led to a troubling intervention by a donor, and 
several after the decision was taken by two members of the search committee.  

Justice Cromwell, as you know, concluded that bad faith could not on the evidence be imputed to any of the 
participants. Unfortunately, it is the case that a small minority of my colleagues have refused to accept Justice Cromwell’s 
findings because these do not comport with what they had decided, in advance of the full emergence of the facts.  

One problem to which the Cromwell Report points is that the administrative position as director of the program is ill 
designed for the role. I know that our new dean, Jutta Brunnée, is working hard to find a solution to this problem, which 
does not affect just this one program. This is not a process which can be rushed as it requires much thought and 
consultation. 

Another problem which the Cromwell Report pointed to was a lack of collegiality within the Law Faculty which made it 
possible for the issue to become as fraught as it did. Jutta Brunnée enjoys wide support and trust among my colleagues. 
But she needs the space to remedy this problem, space that would be taken away were the CAUT to intervene in a way  
that supports the narrative being put forward by a small subset of colleagues (a narrative that is inconsistent with what 
the Cromwell Report concluded after examining the facts.) 

A decision to censure would be based on a narrative that has been shown to be wrong by the Cromwell Report, would 
damage the program, and would make the task of reconciliation much harder.  
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78 Queen’s Park, Toronto, Ontario Canada M5S 2C5 
Tel: 416-946-7829 Fax: 416-978-2648 
E-mail: david.dyzenhaus@utoronto.ca 

I urge you not to take that decision.   
 
   
 
 
Yours sincerely, 
 

 
David Dyzenhaus, FRSC 
Albert Abel Chair in Law 
University Professor of Law and Philosophy 
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UNIVERSITY OF TORONTO 

FACULTY oF LAW 

78/84 Queen's Park

Toronto, Ontario MSS 2C5 Canada 

Dear President Gertler, 

We are writing this letter to you in our capacities as professors in the University of 
Toronto Faculty of Law in response to the Cromwell Report, and your letter embracing 
its conclusions. This letter does not reflect all our comments on the Report, but provides 
an overview of some of the key concerns we have with the Report and with the 
University's public statements embracing it. Particularly troubling to us are the failures to 
(1) acknowledge the fundamental limitations in Justice Cromwell's findings, (2) address
the shocking institutional weaknesses the Report disclosed, (3) reject Justice Cromwell's
conclusion that the actions of Justice Spiro were not improper, and (4) dismiss outright
two of Justice Cromwell's recommendations that would both reduce the scope for
legitimate faculty criticism of administrative actions and invite further third-party
interventions in confidential hiring processes.

1. Factual Background

After a lengthy and confidential international hiring process, a Selection Committee 
unanimously chose Dr. Azarova, a non-Canadian resident of Germany, as their,preferred 
candidate to be director of the Faculty of Law's International Human Rights Program 
("THRP"). (The alternative choice was also a non-Canadian). She was offered the 
position on August 11, pending acquisition of a work perm it, which was reasonably 
expected to take about 2-3 months to obtain. On Friday September 4, the Friday of the 
long Labour Day weekend, the Dean of the Faculty of Law, Edward Iacobucci, actively 
inserted himself into the process for the first time. Dean Iacobucci intervened only after 
Justice David Spiro, a sitting judge on the Tax Court of Canada, an alumnus and, along 
with his extended family, a major donor to the University of Toronto and the University 
of Toronto Faculty of Law, advised the University of objections to her hire based on her 
scholarship on Israel's occupation of the Palestinian Territories. Justice Spiro specifically 
alleged that hiring her would cause "reputational damage" to the Faculty of Law, 
controversy with the Jewish community, and negatively affect fundraising. Justice Spiro 
learned of her prospective hire, despite the confidentiality of the hiring process, from the 
Centre for Israel and Jewish Affairs ("CUA"), a group that, among other things, lobbies 
governments and universities on behalf of what it perceives to be pro-Israel positions. 
CIJA itself learned of the offer to Dr. Azarova from an academic based outside of 
Canada. The Cromwell Report does not explain how that person obtained knowledge of 
the imminent hire of Dr. Azarova. Approximately 48 hours later, the Dean decided to 

terminate the hire. 

In the meantime, Professor Audrey Macklin, who had chaired the search 
committee, resigned as Faculty Chair of the International Human Rights Programme. 
Three faculty members who were not directly involved in the search also resigned from 
the Programme's advisory committee. They had farted to obtain a response from the 

Dean to their questions for further information about the interference by a judge and a 
clarification about the cancellation of the appointment. 
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News of what happened became public after the Dean announced cancellation of 
the search, and many observers suspected that the Dean terminated the hire due to 
pressure from Justice Spiro. In response to these concerns, you commissioned former 
Justice Thomas Cromwell of the Supreme Court of Canada to review the matter. 

The Cromwell Report on its surface seems to exonerate the former Dean from any 
wrongdoing in connection with the termination of the hiring process for the Director of 
the IHRP and chooses to accept the former Dean's assertations that it was complications 
related to her immigration status that forced his hand, not pressure from Justice Spiro. 
The University immediately released a letter claiming vindication. We believe, however, 
that the claim that the Cromwell Report vindicates the former Dean and the University is 
not borne out by a review of the evidence actually revealed in the Report. Indeed, the 
Cromwell Report, despite its conclusions, raises more questions than it answers. 

We offer here a sample of our concerns with the Report that we shared with the 
current Dean of the Faculty of Law. 

2. Because of Mr. Cromwell's self-imposed limitations, his conclusions are not

entitled to deference

Mr. Cromwell states repeatedly that he would not resolve disputed facts or judge 
credibility. Therefore, the only permissible conclusion that can be drawn from the Report 
is that the Dean repeatedly declared that immigration issues were the sole reason for 
terminating the hiring process for the IHRP. Any further inference as to whether the 
former Dean's declarations of his motives for action, or whether any particular statements 
of fact made by him were true or sincerely believed (mistakenly or not), contradicts Mr. 
Cromwell's starting premise. Mr. Cromwell, throughout the Report, simply treated as 
true whatever the Dean says he sincerely believed to be true, instead of seriously 
considering what was most likely true or reasonably believed in light of aH available 
evidence. Since we already knew that the Dean claimed he was uninfluenced by anything 
other than the technicalities of meeting immigration requirements by a given deadline, Mr. 
Cromwell's decision to credit the former Dean's statements - without systematically 
addressing the contrary evidence assembled in the Report- adds nothing of value to the 
former Dean's own statements. 

Far from establishing that there was no basis for concern that donor interference 
was afactor in the Dean's reasoning, the information Mr. Cromwell assembled from 
different sources, provides additional reasons why reasonable persons could conclude that 
donor interferen�e was at least a factor, even the predominant factor, in the former Dean's 
decisionmaking. Indeed, even the Dean is described as having admitted to the Provost, in a 
conversation over the Labour Day weekend, that Justice Spiro's communication was a 
"complicating factor" in the decision. The Provost, in turn, recognized the delicate situation 
the Dean found himself in as a result of Justice Spiro's intervention, noting the Dean was 
now in a '"no-win' situation in that whatever decision he made there would be people who 
would be very upset (p. 37)" 

The Dean's account of his decisionmaking relied on several hotly contested points 
that Justice Cromwell declined to resolve. An example is that the Dean claimed an honest 
belief that September 30 was a hard starting date (for an offer made to an international 
candidate on August 11), and since Dr. Azarova could not start work by September 30, 
her offer had to be terminated. But the Dean contradicts himself by also telling Mr. 
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Cromwell that he hoped to find a Canadian candidate to arrive by September 30 or 
sometime in the fall. Justice Cromwell put it this way: 

"Fourth, [Dean Iacobucci] understood that even as of September 8, there was a 
good chance of finding a qualified Canadian to fill the position before the end of the 

month or at least in the fall (p. 42)." 

Yet, no one contested the opinion of the University's immigration lawyer that Dr. 
Azarova could obtain her work permit and arrive sometime in the fall. Cromwell ignores 
this contradiction. In addition, others with direct involvement in the IHRP denied that 
September 30 held any significance for the programme or the hiring process. The 
candidate denied being told of a hard September 30 starting date. Nor did the Dean· 
mention this deadline when he spoke to Professor Audrey Macklin on September 6 about 
the problems he saw in hiring Dr. Azarova. Similarly, the Dean claimed that he thought it 
was feasible to find a qualified Canadian candidate (based on CVs of rejected 
candidates), but others who interviewed those candidates told him there were none. 
Indeed, it would have been improper to have selected Dr. Azarova if there had been 

qualified Canadians in the pool in the first place. 

Accepting the truth of the Dean's account turns on both the consistency and the 
plausibility of his explanation. This is the standard approach in all legal contexts 
involving differing accounts of an event. We respectfully believe the former Dean's 
claim that September 30 was a hard deadline is implausible for several reasons: The only 
source in support of the Dean's belief that September 30 was a hard deadline is the Dean 
himself and the Assistant Dean's oral account to Mr. Cromwell. Nothing in the emails 
exchanged among the participants in the IHRP search independently corroborates the 
Dean and the Assistant Dean's claim that September 30 was a hard deadline. All things 
being equal, written evidence, created in real time and before any controversy has 
erupted, ought to be given more weight than exculpatory testimony taking place several 

months after the events took place and after controvery has erupted. 

Moreover, and given that the second choice of the committee was also a non
Canadian, who would also need a work permit, it is inconceivable that an offer would be 
first made on August 11, conditioned on a hard requirement of starting work by 
September 30, when it would be even more difficult for the back up candidate to secure a 
work permit by the same date should negotiations fail with the first choice. This gives us 
the choice of either believing that the former Dean authorized an international search 
with parameters designed to produce a failed search, or that the claim of a hard 
September 30 deadline is unfounded. Because we find it inconceivable that the former 
Dean would approve parameters for an international search that would be bound to fail, 
we must conclude that the former Dean and Assistant Dean are mistaken in their belief 
that September 30 was a hard deadline. 

Finally, even if one accepts that the former Dean sincerely believed that Justice 
Spiro's intervention in the process did not influence his decision, such a belief does not 
prove that he was not actually influenced. As we know, people may not be fully 
conscious of the factors and motivations animating their decisions. In the absence of 
other reasonable ground for cancellation of the appointment, the potential impact of 
unconscious influence becomes a more plausible explanation. 
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We therefore see no good reason for us, or any objective ti)ird party, to accept Mr. 
Cromwell's conclusions regarding the motivations of the Dean's conduct in terminating o 
abruptly the hiring process for Dr. Azarova. Our skepticism is especially warranted in 
light of the extensive external effort to derail her hire, and the abject failure of University 
officials to protect the integrity of the hiring process. The institutional failures of the 
University and the Faculty of Law are further described below. 

3. The Cromwell Report inexplicably minimizes interference in a confidential

hiring process

Although the report emphasizes that external influence in the hiring process is 
inappropriate, and that no external persons ought to have known about the candidate 
selected, the Report whitewashes the coordinated efforts of third parties to undermine the 
IHRP appointment process, Justice Spiro's willingness to further this effort, and its 
successful aftermath. It is shocking that Mr. Cromwell minimizes, and in the end, even 
exonerates such interference and gives the greenlight for similar interventions in the 
future. 

The Cromwell Report confirms that CUA, an organization for which Justice Spiro 
had served as a director, expressly sought to interfere in the hiring of Dr. Azarova 
because her academic work was critical oflsrael. It is equally incontrovertible that within 
48 hours CUA got exactly what it wanted. The Cromwell Report confirms that upon 
hearing from Justice Spiro that some members of the Jewish community (including 
donors like him) would object to hiring Dr. Azarova, three senior University personnel, 
one working in the University's President's Office, another in the Faculty of Law's 
Advancement Office, and the Assistant Dean of the Faculty of Law, cooperated fully 
with him. Not only did they fail to rebuff Justice Spiro's attempt to interfere in what was 
supposed to be a confidential hiring process, but they unhesitatingly aided and abetted his 
intervention by communicating his concerns to the former Dean. They even assured 
Justice Spiro that he would be kept informed - and he was kept informe·d, despite the 
claim that the Assistant Vice President of Development was told to "back off'. Justice 
Spiro even offered his ongoing assistance in providing further information to tar the 
candidate. 

It takes a remarkable degree of naivete - or wilful blindness - in the face of these 
uncontested facts to conclude that Justice Spiro did not attempt to interfere in the hiring 
process but was merely sharing his views to encourage "due diligence." But even if this

were true, such sharing of views would amount to a gross interference in a confidential 
job search and is indisputable evidence of egregious violations of University hiring 
procedures. 

These newly uncovered facts raise more questions and concerns than were 
apparent at the outset of this controversy in September 2020, questions that remain 
unanswered. Why, for example, did senior University and law school administrators pass 
on Justice Spiro's concerns if they understood that such interference was completely 
unacceptable, as the University and the law school claim to be the case? Why did the 
Assistant Dean provide confidential information to advancement staff, knowing it would 
be shared with Justice Spiro? Why did she ask the advancement staff to "brief' the Dean 
about Justice Spiro's reservations (p. 33)? Why would Justice Cromwell approve a 
carveout to confidentiality protections in hiring decisions that would authorize politically 
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interested third-parties such as CUA to interfere in hiring decisions on alleged grounds of 
a canditate's "fitness"? 

4. Confidentiality and privacy cannot be used as a shield against accountability

Mr. Cromwell explains the Dean's refusal to engage with colleagues, including members 
of the faculty advisory committee to the programme, as resulting from "legal counsel 
advice to the Dean in e-mail exchanges". Remarkably, the Cromwell Report fails to 
explain the legal grounds for these claims. A Dean, the University's administration, or an 
independent reviewer should not be able to avoid accountability by merely invoking 
conclusory claims of confidentiality and privacy without explaining their basis in law. 

First, faculty advisory committee members have been previously involved in the 
discussions around the hiring of a new director for the JHRP. Privacy law does not 
prohibit such discussions and University policy explicitly authorizes disclosing such 
information "to a University officer, employee, agent or consultant, who needs the 
personal information for the performance of his/her duties, if the disclosure is necessary 
and proper in the discharge of the University's functions."' Clearly, sharing information 
about the hiring process with members of the advisory committee of the IHRP and with 
members of Faculty Council is necessary and proper for the discharge of their functions. 
Even in the absence of that policy, privacy law includes a public interest justification and 
other principles that justify sharing information with members of the faculty advisory 
committee, and even all faculty members. 

While the law can impose a duty not to disclose confidential information provided 
by a third party, the law does not prohibit anyone from disclosing their own information. 
It is not clear whose confidentiality legal counsel considered and on what grounds, and 
whether they considered relevant public interest exceptions. The invocation of unspecified 
and conclusory confidentiality grounds hampered efforts of colleagues to press concerns 
affecting the credibility of the JHRP in national and international circles. 

In i;my event, the most directly interested party, Dr. Azarova, would have given 
permission for sharing of relevant personal information. Who else's interests were at 
stake? Those of employees who funnelled donor concerns to the Dean's office? The 
alumnus who intervened? Surely, the public had a right to know that CIJA and Justice 
Spiro acted in concert to subvert a confidential hiring process and that senior university 
personnel, instead of resisting such efforts, aided and abetted them. 

A bare invocation of privacy is insufficient to excuse refusal to discuss in a timely 
fashion matters of shared concern and potentially involving the public interest. 

5. The Report misunderstands the proper scope of confidentiality requirements

Members of the IHRP search and advisory committees resigned out of basic respect for 
the integrity of their professional role as faculty members and commitment to the values 
of the institution. Faced with impending serious damage to the integrity and credibility of 
the IHRP programme, they could not fulfill that role without basic information that the 
former Dean refused to provide them. 

Rather than recognizing the validity of these concerns, Mr. Cromwell proposes 
that members of search committees henceforth sign strict confidentiality agreements. 

1 University of Toronto, FIPPA - General and Administrative Access and Privacy Practices (2011).

0 
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This would preclude sharing any information to anyone outside a search committee, even 
when there are reasonable public interest grounds to do so. Mr. Cromwell not only 0 

accepts everything the former Dean says as true, he apparently thinks we should always 
be required to accept Decanal and University administrators' assertions as true. His 

recommendation, if adopted, would further undermine the ability of faculty to ask 
questions, stifle whistleblowing, reduce public accountability, and suppress the disclosure 
of controversies related to internal wrongdoing. Implementing this recommendation will 
not only be against the public interest, but will also render hollow the University 
Statement on Freedom of Speech, which includes the right to criticize the University. 
How can one criticize the University without disclosing the details that underly the 
criticism? 

The message from the Cromwell Report and from the University's endorsement 
of the Cromwell Report is that, when faced with evidence of possible outside pressure or 
interference in a hiring process, we must trust that individuals in positions of power in 
our institution always act appropriately. Smoke can never mean fire at the University of 

Toronto. Nor does it seem independently important to avoid the appearance of financial 
or political interference in decision making. 

Only if we had reason to believe that the University is immune from the sort of 
human and institutional failings that good rules and processes are designed to prevent 
could we accept Mr. Cromwell's report. That is too much to ask of citizens in a 
democracy, to say nothing of law professors who on a daily basis teach their students to 
be sceptical of the claims of the powerful. 

We are therefore profoundly disappointed to see the University embrace Justice 
Cromwell's recommendations without qualification. The complicity of the University and 
the Law Faculty's Advancement Offices in aiding and abetting the breach of the hiring 
process for the director of the IHRP, and the ineffectual institutional response to that 
breach, conclusively proves that much work remains to be done at the central 
administration level as well as at the Faculty of Law to insulate sensitive academic 

processes from external interfence and to assure collegial governance. 

6. Reconciliation?

The Cromwell Report concludes by urging all sides in this divisive controversy
to reconcile based on shared values of the University. We are also keen on using Mr. 
Cromwell's findings as a basis for reconciliation, but we start from his undisputed 
findings, not his �ontroversial conclusions. 

First, it is uncontested that third parties, opposed to Dr. Azarova's appointment to 
head up the IHRP because of her work on Israel's conduct in the Occupied Palestinian 

Territories, acted in concert with Justice Spiro to prevent her from being hired. 

Second, it is undisputed that Justice Spiro used his position as a privileged donor 
to raise concerns about Dr. Azarova that were unrelated to her qualifications for her 
position in order to discourage the Faculty of Law from hiring her. 

Third, it is undisputed that senior University personnel working in the 
University's and Faculty of Law's Advancement Offices, instead of rebuffing this 
attempt to interfere, cooperated fully with Justice Spiro, faithfully and without 
hesitatition communicating his concerns to the former Dean. It is undisputed that senior 
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administrators in the Law Faculty obliged by furnishing confidential information to be 

relayed back to Justice Spiro. 

Fourth, it is undisputed that the former Dean "abruptly terminated" what Mr. 
Cromwell called "advanced negotiations" with Dr. Azarova after being informed of 

Justice Spiro's concerns. 

Fifth, it is also undisputed that Dr. Azarova was the best qualified candidate for 

the position of Director of the IHRP. 

It is virtually indisputable that, regardless of the former Dean's motives, Justice 
Spiro's improper intervention was the "but for" cause for the termination of negotiations 
with Dr. Azarova. Accordingly, and based on the undisputed facts of the Cromwell 
Report, the easiest path forward to effect reconciliation - if that is indeed the desire of the 
University and the Faculty of Law- is simply to offer Dr. Azarova the position of 

Director of the IHRP. The only way to rectify the undeniable harm done to her is to offer 
her this position promptly. Only by offering her the position will the University and the 
Faculty of Law unequivocally repudiate the still lingering suspicion, which the 
uncontested facts of the Cromwell Report have only served to strengthen, that the failure 

to give Dr. Azarova the directorship of the IHRP was a result of improper donor 
influence. 

We are of course prepared to meet with you to discuss respectfully our concerns 
with the Cromwell Report and our recommendations on how to move forward in the best 

interests of the University and the Faculty of Law. 

Anver M. Emon, Professor of Law Jeffrey MacIntosh, Profe'ssor of Law 

Mohammad Fadel, Professor of Law Denise Reaume, Professor of Law 

Ariel Katz, Associate Professor of Law David Schneiderman Professor of Law 

Trudo Lemmens, Professor of Law 



  Office of the Dean 

April 20, 2021 

Mr. David Robinson 
Executive Director 
Canadian Association of University Teachers 
2705 Queensview Drive 
Ottawa, Ontario K2B 8K2 
Via email: robinson@caut.ca 

Dear Mr. Robinson, 

Many thanks again for the opportunity to speak with you and Professor Austin-Smith last week, 
and for the frank and constructive conversation. I thought it would be useful for me to summarize 
the contextual information that I provided in our meeting. 

I stepped into the Dean’s role on January 1 of this year. Since then, not surprisingly, I have had 
many conversations with colleagues, staff and students about the Faculty’s International Human 
Rights Law Program (IHRP). This program is a key component of our internationally oriented 
offerings. It has strong support in many quarters; the opportunities and experiences it provides 
are tremendously important to our students. 

The main message I have received is that the program could, and should, be strengthened. 
Suggestions ranged from clarifying the governance of the IHRP, to clarifying the role of its teaching 
and experiential components, to rethinking the current director role, to engaging in a strategic 
planning process with a view to identifying a tighter vision that could generate more interest 
among foundations and other potential supporters. Given that the program has been operating at 
a somewhat reduced level, due to the events of last fall, it is an opportune time now, before 
restarting full operation, to think about how to strengthen the IHRP going forward. 

Since the fall, Professor Emerita Rebecca Cook, who founded the program in the 1980s, has served 
as interim lead of the IHRP. In January, when I became Dean, I asked her to consult faculty, current 
and former IHRP students, current and former IHRP staff, and other stakeholders with a view to 
identifying key strengths, considering where we could strengthen, and offering recommendations 
for options in that regard.  

Professor Cook is in the process of finalizing her report. It will provide a foundation for a faculty-
wide consultation around the various issues I flagged above, as well as Professor Cook’s 
recommendations. 
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The issues pertaining to the IHRP intersect with another set of issues the Faculty will need to 
consider. Prompted by the events of the fall and the ensuing debates, I have also received 
recommendations from our Clinical and Experiential Education Committee that we take a broader 
look at our clinical and experiential programs, with a view to considering some of the same 
questions (i.e. governance, curricular role, staffing profiles), plus questions around the appropriate 
protections for staff in clinical education roles as they tackle controversial topics. 
 
There are, as far as I can tell, a variety of different views on which way to go on almost all of those 
questions. The relevant discussions could well have implications for our approach to staffing the 
IHRP. In other words, it is not a matter of simply filling the director role now, even if we could do 
that without reposting. We first need to allow these collegial processes to take place. Only then is 
it appropriate to make a call on the way forward, and then, in light of that call, to readvertise a 
position. As the new Dean of the Faculty, it is especially important at this delicate juncture that I 
get the process right, and allow it to take the time that is needed to consider the many intersecting 
issues. 
 
This brings me to my final point: the single most important task for me as Dean is to bring 
colleagues back together, and to rebuild trust and buy-in for our collegial processes. This task is of 
course broader than the issues around the IHRP. Right now, we are in the early stages of what is 
likely to be a longer journey. As one of the initial steps, I am currently consulting on how best to 
shape a constructive process towards reconciliation. 
 
I understand why the events of last fall and the surrounding debates have generated concern, 
within the Faculty, and beyond, including in the CAUT. They revolve around important issues and 
core university values. But, with all due respect, for the CAUT to proceed with a motion of censure 
on the grounds that we are not hiring a new IHRP director now - as Mr. Robinson’s letter to the 
President appeared to suggest was under discussion - would make reconciliation within the 
Faculty immeasurably harder.  
 
Allow me to close by saying that the Faculty of Law, notably its collective of faculty members, 
deserves a chance to work through this difficult period at its own pace, and to decide on the best 
way forward, including for the IHRP. 
 
I urge you to take these factors into consideration, and to take seriously the President’s, and my, 
commitments to fully address the issues that have been highlighted by the events of last fall and 
by the Cromwell Report. The CAUT has a lot to offer in terms of experience and advice, which I 
would of course be pleased to draw on. 

Sincerely, 

 
Jutta Brunnée FRSC 
Dean, University Professor and James Marshall Tory Dean’s Chair 
Associate Member, Institut de droit international 
 
cc: B. Austin Smith 



April 20, 2021 

Mr. David Robinson 
Executive Director 
Canadian Association of University Teachers 
2705 Queensview Drive 
Ottawa, Ontario K2B 8K2 

Dear Mr. Robinson: 

I wish to thank you and Professor Austin-Smith for meeting with me and Professor Jutta 
Brunnée, Dean of our Faculty of Law, on April 15, 2021.   

We very much appreciated the opportunity for a frank, open and constructive discussion of the 
issues pertaining to the search for the Director of the International Human Rights Program 
(IHRP) in the Faculty of Law, and the recently completed review by the Honourable Thomas A. 
Cromwell, CC.  I believe we succeeded in finding much common ground during our discussion. 
I was also pleased to be able to share with you the University’s plans to respond in very 

substantive ways to the concerns raised by CAUT and the advice provided by Mr. Cromwell’s 

report.  For the sake of clarity, and to assist you in conveying the essence of our discussion to 
members of CAUT Council, I thought it would be useful to summarize in written form the case 
we made to you at our meeting. 

As President, my objective – and responsibility – in commissioning the review of this affair was 
to ensure a fair, impartial, independent review process, one that would be: conducted by a widely 
respected figure; entirely arm’s length from U of T and the Faculty of Law; thorough, complete, 

and sound from a procedural point of view; and non-disciplinary and transparent, so as to 
encourage full participation and provide a report that would be available to all. 

Mr. Cromwell met all of the criteria for a suitable reviewer.  Indeed, as a widely respected jurist 
and former Justice of the Supreme Court of Canada, a Companion of the Order of Canada, and a 
highly regarded mediator of disputes in the public sector, he is clearly an individual of 
unimpeachable integrity and character.  As an added bonus, he is also a former academic, 
having taught Law at Dalhousie University, where he was also involved in Faculty and 
University governance.  Moreover, because Mr. Cromwell had no prior interest, conflict or 
stake in the issues or individuals pertinent to this case, he was well situated to undertake an 
impartial and independent review. 

As you know, the terms of reference for the review were (to paraphrase): (i) to assemble the facts 
into a comprehensive chronology and determine the basis for the former Dean’s decision not to 
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accept the search committee’s recommendation; (ii) to determine if any University policies were 
not upheld, including our commitment to academic freedom; and (iii) to provide advice to me on 
how to improve our own search processes and address any other matters identified in the review. 
 
It is abundantly clear that Mr. Cromwell’s review and report achieved all of the objectives set 

forth above.  Cromwell had access to the entire body of relevant information, including 
confidential personnel-related information, emails between the various individuals involved in 
the process, and correspondence with external legal counsel.  It is crucially important to 
emphasize that nobody else, including those commenting publicly about this case, had access to 
this complete factual base.  Moreover, I was very pleased to learn that all relevant parties 
involved in the search process participated voluntarily.  On the basis of the above 
considerations, my conclusion upon reading Mr. Cromwell’s review report was that the process 

was fair, unbiased and impartial, his analysis of the information at his disposal was thorough, and 
the reasoning supporting his conclusions was clear and compelling. 
 
I will not repeat all of the findings in Mr. Cromwell’s report.  However, I do wish to highlight 

three key conclusions.   
 
First, the report concludes that, while negotiations with Dr. Azarova were at an advanced stage, 
no formal offer of appointment in the legal sense of the term had been made or accepted, and 
thus no offer was rescinded. 
 
Second, after his exhaustive and meticulous review of the relevant facts, Mr. Cromwell 
concludes (p. 6): “I would not draw the inference that external influence played any role in the 

decision to discontinue the recruitment of the Preferred Candidate.”  Moreover, he goes on to 

say “The inference that such influence played a role in that decision is the basis of the concern 
about academic freedom but, as I see it, that inference is not justified.” 
 
Third, the report makes clear that the key factors influencing this decision did indeed include 
those that had been cited publicly by both the then-Dean and other University officials, 
pertaining to the significant challenges of overcoming immigration-related obstacles in a 
sufficiently timely manner to meet the requirements of the appointment.  Moreover, Mr. 
Cromwell’s analysis demonstrates why these obstacles were in fact material and could not be 

readily overcome.  As stated clearly on p. 30 of the report, German immigration lawyers 
advised the Faculty of Law “that the independent contractor agreement was ‘illegal’ under 
German law and likely under Canadian law as well”, even if the risk of detection was deemed to 

be low.  And the report refers repeatedly to the then-Dean’s insistence that advancement 

professionals should not be engaged in any aspect of the search. 
 
Since Mr. Cromwell’s review makes clear that the then-Dean’s decision was not influenced by 
the nature of Dr. Azarova’s work or political views, or by the intervention by those outside the 

University (see esp. pp. 46-56), I submit respectfully that CAUT’s concern about academic 
freedom is moot.  Accordingly, based on my assessment that the process was fair and thorough, 
and in light of Mr. Cromwell’s principal findings, the University’s position is clear and firm: 

based on the full and complete evidence, there are no grounds for censure. 
 
That said, I have already acknowledged that Mr. Cromwell’s review has identified some 

weaknesses in our search/appointment processes for professional administrators, in the way some 
members of the University handled issues that arose in the process, and other important issues 
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requiring our attention.  I have accepted all of his recommendations, and I want to assure 
CAUT that we are taking steps to adopt the changes needed to give them effect. 
 
One of Mr. Cromwell’s recommendations pertains to the need for protection of 
professional/managerial staff who find themselves in positions that might require them to take on 
‘controversial and unpopular causes’ that may cause ‘discomfort to some powerful people, 

groups and institutions’.  I agree that this issue requires serious examination – not just in the 
Faculty of Law, but elsewhere in the University where similar positions may exist.  Therefore, I 
will soon be announcing that I have asked the Provost and the Vice-President, Human Resources 
& Equity to co-chair a committee comprised of colleagues from across the University to consider 
this issue thoroughly and make specific recommendations.  I trust you will agree that this 
initiative constitutes significant movement on the part of the University. 
 
But on this issue, it is very important to be clear and precise about categories of appointment.  
For academic administrators (e.g. faculty members who serve as department chairs, deans, vice-
presidents), I agree unequivocally with the position espoused by CAUT’s Policy Statement on 

Academic Freedom for Academic Administrators that such leaders require their academic 
freedom to be protected.  Indeed, the existing policies of the University of Toronto confirm this 
right, as captured in our Memorandum of Agreement with the University of Toronto Faculty 
Association – in particular Article 5, which enshrines for faculty and librarians “the freedom to 

examine, question, teach and learn” and “the right to investigate, speculate, and comment 

without reference to prescribed doctrine, as well as the right to criticize the University of 
Toronto”.  Clinical faculty (such as those who have appointments at our affiliated teaching 

hospitals and academic appointments at the University) are also covered by the University’s 

policies on academic freedom.  So we are completely on the same page with CAUT on these 
important questions.  There is no disagreement on the issue of academic freedom for academic 
colleagues, whether they hold administrative roles or perform their teaching and research 
responsibilities.  
 
The case in the Faculty of Law pertains to a professional/managerial position, not an ‘academic 

administrator’ position.  That said, following the advice in Mr. Cromwell’s report, we are 

nevertheless committed to examining seriously the issue described above, and will consider 
breaking new ground in this area, setting a new standard for Canadian universities.  We 
anticipate receiving input into this process from our own community, including our faculty 
association, and would also welcome input from CAUT. 
 
Since there appears to be some confusion on this subject, I am attaching an Appendix we have 
prepared that delves into the issue more deeply, and sets it in the context of CAUT’s interest in 

the matter.  
 
Another significant issue addressed by Mr. Cromwell’s report pertains to the behaviour of 

advancement professionals and the policies that should guide their actions.  I recognize this as 
an area of considerable concern for CAUT.  The incidents Mr. Cromwell documents in the 
report are deeply concerning, even if he concludes that the intervention of individuals external to 
the University – including an alumnus – did not ultimately determine the then-Dean’s decision.  

That is why I have reaffirmed publicly the principle articulated on p. 69 of the report that 
external influence “on the basis of the candidate’s religious or political views, their scholarly or 

other public work or their social activism” should play no part in hiring processes.  And I have 

also committed to reviewing and, where necessary, enhancing existing policies and protocols 

https://governingcouncil.utoronto.ca/system/files/import-files/memoagree6594.pdf
https://governingcouncil.utoronto.ca/system/files/import-files/memoagree6594.pdf
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pertaining to advancement activities to prevent this one-time occurrence from happening in the 
future. 
 
Finally, I wanted to address the proposal you made in your letter to me dated 1 April 2021, to 
“offer the job of IHRP Director to Dr. Azarova”.  My colleague Dean Brunnée took the 

opportunity in our recent meeting to provide you with a detailed description of the efforts and 
processes she is undertaking to address the issues raised by Mr. Cromwell’s review, and to foster 

reconciliation within the Faculty of Law.  I believe she will be writing to you directly to provide 
you with a summary of what she conveyed in that meeting.  She has asked Professor Emerita 
Rebecca Cook to undertake a review of the IHRP and its long-term needs, including how to 
ensure its future strength after a very difficult period.  To that end, Professor Cook has been 
soliciting input from faculty members, students, administrative staff, alumni and other IHRP 
stakeholders.  Her recommendations will feed into a faculty-wide consultation around the future 
needs of the IHRP.  After consultation on the results of that review, the Faculty of Law will 
take appropriate steps, including the appointment of a new leader whose profile fits the needs of 
the program as identified by stakeholders.  
 
It is critically important that this collegial process be allowed time to run its course.  This is a 
key part of the healing process that the Faculty of Law must now pursue.  Indeed, when we 
were searching for a new Dean in late 2020, a primary objective was to promote the process of 
bringing together a Law School that had become very fractured and divided as a result of recent 
events.  Given these important considerations, simply offering the job to Dr. Azarova – or to 
anyone else – before this collegial process has had time to run its course would be unwelcome by 
many at the Law School, who would see this as undermining the collegial conversations now 
underway.  Moreover, a decision by CAUT Council to confirm a censure motion would 
undermine the process of healing the rifts and bringing together the different factions within the 
Faculty. 
 
I hope this letter accurately conveys the important points we covered in our recent discussion.  
Let me end by reaffirming the University of Toronto’s commitment to academic freedom in all 

its aspects, and our good-faith undertaking to address in a timely way, within the University as a 
whole, the very serious issues raised by this unfortunate episode and the advice offered by Mr. 
Cromwell.   

 
Sincerely, 

 
Meric S. Gertler 
President 
 
cc  B. Austin-Smith 
cc  T. Zorić 
cc  J. Brunnée 
 
encl. Jurisdictional Appendix 
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Appendix to Letter from Meric Gertler, President, University of Toronto to Mr. David Robinson, 
Executive Director of the Canadian Association of University Teachers 

 
 

JURISDICTIONAL AND PROCEDURAL CONCERNS REGARDING CENSURE MOTION 
PENDING BEFORE CAUT COUNCIL AT ITS APRIL 22, 2021 MEETING 

 
 
1. The position of the Director of the International Human Rights Program is not an Academic 
Staff Position; the focus of CAUT’s jurisdiction is the rights of Academic Staff; in the present 
circumstances CAUT does not have jurisdiction. 
 

i. The position that was the subject of the search was not an academic staff position.  It was not a 
search for a faculty member, other academic staff member or academic administrator.  As has 
been confirmed by the Independent Review conducted by the Hon.  Thomas Cromwell, CC, no 
one, including the search committee, disputed that the search was for a non- academic 
Professional/Managerial position.  
 

ii. In CAUT’s By-Law, s. 1, “Academic Staff” is a defined term.  It “means academic employees of 

a Degree granting institution who are represented by a faculty association.”  The Director of the 

IHRP position did not fall within the categories of membership of the University of Toronto 
Faculty Association or any other academic staff at the University of Toronto.  Instead, it was 
treated under the University of Toronto Act, 1971 as within the “administrative staff” and not the 
“teaching staff” constituency. 
 

iii. In section 2.1 of the CAUT By-Law, the purpose of CAUT is defined as follows: “to promote the 

interests of Academic Staff, including but not limited to professors, professional librarians and 
researchers, to advance the standards of their professions, and to seek to improve the quality of 
post-secondary education in Canada”.  Again, therefore, the focus is on Academic Staff, not on 
positions of the type that was at issue in the IHRP Director search.  
 

iv. Accordingly, it is apparent that CAUT does not have jurisdiction.  
 

2. The October 16, 2020 and April 1, 2021 letters from CAUT to President Gertler incorrectly 
characterized the position for which Dr. Azarova applied as an academic position, having academic 
freedom, as evidenced by the letters attaching the CAUT “Policy Statement on Academic Freedom 

for Academic Administrators”. 
 

i. CAUT’s “Policy Statement on Academic Freedom for Academic Administrators” does not apply 
to the IHRP Director position.  The IHRP Director position is not an “academic administrator” 

such as a Dean or a Chair (both of whom would be faculty members and therefore “Academic 
Staff”) to which the Policy applies. The April 1, 2021 letter asks the University to “formally 

extend academic freedom rights to academic administrators and clinical faculty”. The 
University’s academic administrators are all faculty members and all entitled to – and have – 
academic freedom. All faculty members including clinical faculty members have the protections 
of academic freedom at the University of Toronto. Thus, two of the changes that the CAUT is 
asking for are already in place.   
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3. The CAUT’s own preconditions for censure set out in the “Procedures Relating to Censure” have 
not been met in the present case. 

 
i. CAUT’s Censure Procedures state in section 1: “The General By-Law of the Canadian 

Association of University Teachers defines the objectives of the Association to be to “promote 

the interests of academic staff [as noted above, a defined term that does not encompass the IHRP 
Director position] including but not limited to professors, professional librarians and researchers, 
to advance the standards of their professions and to seek to improve the quality of post-secondary 
education in Canada.” Crucial to those objectives are the protection of academic freedom and 
tenure, effective academic staff participation in governance, and respect for agreements 
negotiated with academic staff associations and for the negotiating process.”  None of these 

objectives are met on the current facts. Moreover, in section 2 the ability of an academic staff 
association or individual academic staff member to bring an issue forward to CAUT depends on a 
belief “that any of the above [emphasis added] have been violated by the administration…”. None 
of the above is applicable, and none has been violated in the present case. 

 
ii. The procedures set out alternative options to pursuing censure of an institution: “CAUT has a 

variety of options, including, but not limited to: encouraging the local association to pursue the 
matter through grievance and arbitration procedures…”  In fact, grievances have been filed by the 

University of Toronto Faculty Association in relation to this matter.  
 

iii. Moreover, the discretion of the CAUT Executive to bring forward a motion for censure is 
dependent on a situation that, in our view, does not exist in the present case.  Section 4 of the 
Procedures states, in part: “If it appears that the institution’s administration is disregarding 

CAUT’s concerns or that proper steps are not being taken by the institution’s administration to 

address and resolve the issue in a reasonable period of time, the CAUT’s Executive may 

recommend that the institution’s administration be censured.”  
 

iv. The University of Toronto administration is not disregarding the CAUT’s concerns, and it is 

taking proper steps to deal with such concerns (whether or not such concerns are within the 
CAUT’s jurisdiction) within a reasonable time. Among other things: 
 

v. The President commissioned an independent review by the Hon. Thomas Cromwell, CC. The 
review resulted in a very detailed Report that was received by the President on March 15, 2021. 
On March 29, the President published the Report, and also published his Response to the Report, 
in which he accepted ALL of the recommendations of the independent reviewer. 

 
vi. The implementation of those recommendations is, in some critical areas, just now commencing, 

including some important collegial initiatives that have just begun within the Faculty of Law, as 
well as policy review and other proactive steps to ensure that the problems in the IHRP search 
will not recur. These proactive steps include but are not limited to looking at professional 
positions that are not within the academic staff, such as the IHRP Director, and considering what 
protections they might need where the ability to speak out on positions that might be 
controversial is central to the job; they also include steps to ensure that existing policies and 
protocols are strengthened, where necessary, to  reinforce the principle that (in the words of Mr. 
Cromwell) “ attempts by anyone – including lobby groups, corporations and donors – to attempt 
to prevent or disqualify an applicant in a merit-based hiring process on the basis of religious or 
political views, their scholarly or other public work or their social activism must be firmly 
rejected unless the matter can be demonstrated to be evidence of unfitness for the duties of the 
position”.  
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vii. To put a motion for censure before Council less than a month after the publication of the Report 

and the President’s Response does not, in our view, meet the threshold standards in s. 4 of the 
Procedures. It provides insufficient time for any of the responsive steps to be taken.  

 
 

 Submitted April 20, 2021 
 
 



�����������	
������
������	������������������������������������������
� !�"#$%&� '� �()% '�*+#,%)&#'-� +!�.'&�/ 0�123445��6786�7�9�:�;9<=>88?�68��7<�;69���@AB�@C@A�	D�9�:�;9<�>88?���6786�7�9�:�;9<=>88?�E��������
��F����������GH

�����������������������������������������G�����������������
�����������������G�����������G�����������������
��H���9������6���������96��������H���������I������J������K�����������
GB�����J���H�����
��������
�F��LMNOP�QR��STU�VWXM�YZN[\N]�NP�PTU�̂[_̀UOa_Pb�cd�ScOc[Pc�����H
������������F���
�������������������������;H�����>�F
��B������G�����������H
������
������������������������������
��L����;H�H���@C@C�G�����
����������GH
������B�������
�����������������G�����������������G���������������
��H���9������6���������96��������������������G���������
�������
H�����H�
�����������������������������J����H
������GG��������<�L�e
������;f���B�J�������������������
��H����������
����B���������H�����
����������������L�����gJ�����������������6��G������;H�����>�F
��B�:�����G�����h�H
���;��������:�����������������96B�e�������E���B�9�������;����������������96B����;
�K���;�����
�B�;�������<���������
�������
�������������������
�������G�������������������������������iH
�j����������;f����������������������G��������L�?��������G������������������:����L�����������������������
������������B��G����������G������������������
�
�B�������������H
�����kG�
��lB��������J���������H
������������������L��������������F�����������H���;f������������:���������f������J�����������������
���H��������H���������:���������f���B�������H
����������
�������������F��������96�H���
������������������������F�J�����B��J�������������H
���F��@����g�������L������������������������B�������������96����������J�������G������������������H��J����������������B������������������
���������������������������������J�������������������H
��������������������H���
�m�H���@C@AL�����;��������<������������������������J������������<����G�����
�������
��
������<��B�7���������H���B�F�����G��������������I�������������������������=��������������������H������������;f���L�;G��������J�����������������GG��������;f���B���������������H������������������������H��������������������������
�������������F�������
������������G���������������F�J��������G�����H��������������������������������k����J���������������lL�;JJ����
�B�����H������������������������������������L��������������������������������J
H�B��H������������������JJ�����;f�������������������������������J����
���������������������B�����������G��������H�����G�����F�J�����L;�����������G�;H�H��B�����J�����������������
������

L�����;��������<����������H
������������H���������I��
��������H����������J�����������������J
��������J��J��������H���������JJ
�������G���;f���I�����F�J�����������
����J������L�;f����������G��
��������������������F����J
��������������:��L����������B��������h�������G��������������G��������H��<�����F���B�����;��������<�����������>�F
������
�������F������������J�������������������
�������
B�<�����J�����nH������������K�:�H��������J�F��������;��������e���=6����������;e6��������H����������������
�������GH��=������������������
�����������F������������GG�����������������;f�����������KJ��������������������H��������������������������
�����������
�6
������L�����;��������<���
�����
��>�F
��������J���I������������������B�����H
����B�����H��������������<��L�>�F
�������F�����F����������H���������B�����

08. (a)(i) Doc 32



��������	�
�������������������������
�������	������������������������������������������������������������������������������
�������������	�� !��������"�������������������������������������!�������	�������
�����
��#������������������������������$!����������������������#��������������������������%��������������
�������
����!���������
����������&���
�������#�����������������������!�����'(���������)����������������������������������������������������������
��������"�������������
������
��!�����*��+���
��������������,�
���������$�������
����������-�"��������.�����
*���������������
��������/����!��������"���������������������������������
�!������
�������"�������������������"��������������
���
�	����
������������������������������������������!������������"���
���������������������
���������
����������!����������������������	�����
�����"��������������"�����#��������������/�����
��������������
��"���������
�	��
�����������������������������������������������0���������1����������	���
����������������������������������������������"��������
�"�����������������������"���������������������������
�����������2���
��"���������234!�56����������������"�������������������������������������������	�����
����������������"�������#����������������
�����2���
������������
�������2���
��������������$�������
���234!�*���
����
��������������������������������
����������	�������+�����������������������
�������#��������
�����
���������������������������������
�"��"����������+����������������������������������������
�����
�
������������������	��"����������������#����������������"�������	�����������!/7(����
��������������
�"�������
�����������������������������	�������
���������
��������������
�������������������������"��
�"���������)������������
����	���������������������������������"���������������
�
���������������	��	���������������������������,�"������������������������
��������������������������������
�������#��������
���
����������
�����"���������	�"������������
��
���	�����
���������������������������������
����������
����	�������������������
����
���������������
�
��������������
���������	����������
�"�������
���������������������
���������	���������
�������������	�����������
�������#��������
���
������
����������������
�����������������������������)���������#���������������
���������������������������������������������������������������
��������8�0!����������������������������������������������	����!�����'(��������1��������������������	���
��0!���������������"���!�
�����������������������"�������������&���������������1�+����������
����
�������������
�����"�	����
������������������������#��������
�����
������������
�������������������2���
�����
�
���������������	�����
������������������������������������������
�����������������
����������������������
�
����������)����&�
���������	���������$�������
�������2����������	����������"��������������������������������������
�	�����������������
��������������������������*��!��������	���������������������
�������"�������
����������	�������9�����/����� �������4�� (����
�������/�����7����������
�:)������������������������+����������
����
�����������������
��	��������/����� ����������������������
��"��������������������
��������#������������/����� ����������
�������������������
�������
������
����������������������������������������������������
���������������������������������
��
����������������
���������
�������������"�����#��������!�����'(������������������	�"������������
��	��������������������"����������
�	��
��������������������3��.�
���
������	���"���6������������������
��������������������������������
�����"�	����
����������������������#�������+���
�������������������������������������������������������	�������������������
�������������!/7(��+��������
�
�������	���������������������
�����������������������������������������������
��������������"�������!/7(��������
�������2�����������������������������+���������������"�����������������������������������������������
�������
����������������������������	�����������"�����
���������������������#������������������$������
�������
�������#����������������������
�"���������
*��������������������������
��������;����������(����
������	���������������������3�����
������	���"���5<������������������
������������-�������������������������
�"���������	�����&�
�������!/7(�
����������������������$=�������
�����"��������������
����������������������	����"������������#�����*��������
�������������������������������������������"�����	�"�����



���������	
��������		�

������������������	�����
��������������
�������
�����������

���������������
�	���	�����������������

�����������������	
����������	
��������������������������������������
������	��������	������������������		�������������	����	�������������	���	���������������������	�������������	
������������������������	
������������������������� ����	
�����	��	� 	�
����������	���������	
�������������������������
����������!�����	������	�
���	��	��
�����������	���������������������������	
����������������	���	���"��	�������	������������#����������
��	����������
�	����
��������
������	�$%&'�()�*+,�-&./0,11�2,3.&'�.4�'+,�562$�78%49%1:��;��	��	��<=<>������
��	���������������
������	�����������������������	
�������	������������	����������	���
�����	����������������		�
���������	���������������������?���
�����
��������������������	�����@����������A�	�����
���	����	��������:!B ���	�������
	���	����
�
���������������������	
���������	���C�	���������
������������������D�����	��:���
�	���	���	�����������������������������
�����
���������	�������������	��������A�	������������������E����������F�����������"��	��
������������������	
������	�����������
������	������
�����
���������������G	���������
�	���	������������������������D������������	��������
������������	�������������������	���
���������������������	���	
�HIC����
D���
������������
�	����������	����
��������������		�������������	�
����������
�������������	��
������	�J�:���
����G�������������������	
����������������
������	��������D��������������	��������
����������

�

���������	����������������������
�����������������	������	���
������	���������
�������������	����������������������������K��
��������	���������������
������������
�������
���������������
��������������������
�����������
�����	��������������	
��;�	��L���������������������	�����������������
������������C��D��������	��
�����������	�����A�	����
�
�����	
�������:
	���M ���
������������	����������������	
������������?����	��������D������������������
�������C��D����������A�	����
���	D�������
��

�����
I�		�������J�N�����
�����
���������������������������������	�O����
�:���������	���	�:����	�C��D����	��
�����������	�������������������:����	�����������
�	�����������A�	����
���	D��
�I����

��J���������������������������������I�����
�������������	������

��
J�N���������������	����	�������	�������
����O��N:���������������	�������������������������	�����������C��D��������:���
��

�����������������
���O��:�D������������������
��������������������������C��D�����
����	����������
�������:�����
�����������
��
�����������������
P	������	�����	���������
������:�����������������

������������	
����������������������������������	�
������������
�������
���������������D��G�����
�����	�����������:����
�	���	���	�������
������������������������D����������������	����������������	����
������������������������
�������
������	
������
������������G	������������������
�����
������
�������
�������A�	����
�
�����	
��������	���	������������
���������������
�������������
���������
�
�	�	�
���������������������	����	��������;�	
���A�	����
�
�����	
������
�����	���������������
����������������
������������������������	
������
��������
��
����	��
�����������C��D����P���������������������������
��
������������I�		�������J��:�����
������	���
����������	��	����������������
�������
���
���
��������������������������������������������
�����
������	������	������������E��
���

����������	����	��
��
�����������	���	���������������	���"������������	��	���������������
��������������	���������	����:�����������
�����������
�����������	���������������	���N������:�D���������
O��	������������������������
D������
�������������������������������

�	���������������
������������������������	����A����������	��������������������������	
������������
����
�����	��	����������
���	�Q��R	�������������
���������������
�����	
��������
����������������	������������������	��
��	��
������������
���������
����	�
��������
���	������	�������������������
��������������	��
��������	�������
�������	������������������������������
�����������������
����������������	��
��
���	���
����
�����������������	������������������������H����������	����	�����������������������"����S=�
���������	D���	������������D��<PS������
�����������������������A�	�����������#�����"�������	�S=����������������������	��
��������������������	����	�����
�����������������������	����	��		������������������I�������J���



����������	
	����������������������������������������������������	�����������������	��������	�
	��
	�����������������	�����������������������	������������	������	�
	��������������
�� !����������
������������������	��"����	���������������������������������������������������������������������������	����
��������#$�	���������%�����������	��	%�
�	�����������%��������������������������������������������	���	%�����������	��������������&�����
�� !��������������������������������������������	���������	����������������������������������	���	��������������������������'����	���&�������	�����������
�	��������	������	��������������������
�	���������	���	����������������
�����������	����������������	������������	���"�������
����������������#�����������������%������������������	��������		��
��������������������	�������������	���	������
�	�����������������
�����
�����
���������
���������	���	�
	���������������������	������&��������������������	��������	����������%�������(����������	���	���������������
����������
�� !�)	��������������������*��+���#$�	����������������������(���������������������	%�
�	���������������������������	���������������������	���������,�����������-	���	����������������������	������������������������	��
�������������	�����	�����������������������������	��#$�	���������������������,��
�����	���������	�����������������
���	������������������(�����������	���	������������������"./0����������
�	���������	���	��	������	�1����������������������������	����������
����������������������������������
����������	���	�		�����������������)�������*��&��������������������������������	�����������������������������	��������	�
	�����	�������������������
	�������	�����������������		������������
	
����������������	�������������	��������	���#$�	������������������&�����		��������������������������#$�	��������	���	%�������	����������������	��	%�
�	��������	�������������&��������	������������	�������

	������������������
����������	���	�
����"������������	���	����������������	��������������������������	�������������������	�����������	%�
�	�����	���	���������������	�����������������������	���	��������&��#������������������������������������2�	���������	��3������#$�	����������������	�4�������������������		�������������
�������������������	��������������	��%������#$�	��������������������������
�����3	����	�������������
����������	���	4�����	�2�	��������&��������	�����	��������#��������������������������2�	��������	������������������#$�	������������
����������������	�����3�������������������������������	��%4����������	�������������	�5��	�����
���2�	��������������	�������	������������������	�������3���	�5��	��4�������������������+����	��������������������������������	���	���������		����������������������������������������������������������������	���������
�����	�5��	����������������2�	��������	��������	��������	�
	���������	�������������������������'������
�	�������	���������	�����
	���������	������������
�	�����������������������������������������������	��������������������	������.��������	���	���������	�����������������	��������������%�����������	���	����	�����
�����������������6����	�������������������������	����������	�������	�����������������������������������	�
	�������������	������	�
	��������������������������	��������	������7���	��������%����
�	��
%��������#��������8���,0	��������3#804�3�����	���������	�������������		�������4������
	�,������������������	�����������������������������#$�	����

����������
�	������	�����������������	������#$�	�����3
�������4���	���	���������������	����������	���	�"�	��������'������#����	�����&	���3�"'#4����������
�	�����
	����������������	���	��&��������������	���%����
�	����������������������������
��������

����������#$�	����#��	��������
�	������������������������	������������������	���������������������������������������������

	
	������39�������������������
�	������

�����������������	��������������	��
����������������������������%�
����������
���������
	����4��&����"'#������������	�)
	������:�
�	;�����������	������������
	����	��	���������	������������������������������:�"'#;*��#

�	������������������
	����	��	����	����������	������#$�	�����
����������	���	�������������(������������������������	�<�
	����������������������=����	�������&	�����	��������������������������������
	����	����������������	������	����������	����������������	�������)
��������

�������������	�����,"�	���������������:��;���
	�������������
������*�&���
	����	���%����"'#���������������������)�����5�������(�����������		�����������������(	��:#$�	����;�
��������

�������*������):�;����
��>�����



����������	
���	����	�����������	�
��	������	�����	����
��	�
��������	������	���
���	����
�	������������������������������	�����
�������	����	�����������������
������
��	�
��	����	����	���	����������	�	��������	��������
�� !���
�����
����	����	���"�	�������#�	�
�����	����������
������������	���
��������������
�����������	������
���	����
���$
���������������
������	������
��	�����
��	�
�����	�������
�%$&!�'
�
��������������
��	����

����
���������	��	��������
���������	��
�	��
��������"�	��(����
������������
��������������	�	�����	����������
�������)�����	��������
����
����*��+����
�����
�����������
�����������"�	���������
� !�'��	���
��
���������
����	��
��������
�
��
��	���*�����,�#"�	�����)
����
�� !���
��
���
�)�
�������	�����������
����
��	�������	���
���-����������.�/��0�
�� !��
��	
��������
��	�������"�
��
�
��
�
�������-"�	��.�	��	��
����������������
��
�����������
��
	�����
������������
�����
�������
�����
�1�	�
��	��������	����
�����	���
����
�
����
�	��������
�������
��	���������������
��
�����	���������������
�1�	�
��	�����������	�����������
�2���������3����$
�����
�����
����
��������
�1�	�
��	����	����
��

��������
�	�	�
�
��/�0�
�� !��
����������-"�	��.��
�
��
�����-�������(�.�����	��
�����)����%���
�����-���.��	����������	�
���
�� !��	�����
�����
�����	��	�������	���������	�������������
��
��	�����������
������
������
���
���������	������+����
������
�� !�	��
�	��
��������	��
�������
����	������4
����������	�����4
�
����
���	����
�2���������3����	�����	����
�������"�	���������	��#�������
5
�	��������	��������������
���
��
�����-�������(�.�����	���
��������������
�-��
� !.�����
��������
����
�	�������	�����������
��
������0�	���
����
�������
�����
�
�������
����	������4
���'�������*�����������
�������
� !�������������������

���
�
�
�����������#����
	�	��������
���

�����
���'%��	������
�����
��
����	��	�������	�����������
����������
�� !��
	��
���
���
�������
����
���	������4
������)
������
�4
��*��0�
����	������4
�������
����
�	�������	���������"�	��(�������������
�4
����1�����	����	����	������
�4
��������������	�����
�
���	����
��	�	�����
����$
������+����
���������
��	������
�
��)������
����	���
(�����
����	���
��
���
����"�	��(�������0�
�4
��������
���	�������
����	������4
���'�����
����������	�*�����
���	��
�	�����������������)
�������
��

��������
��������	�����������
��	�
��0�
�4
���������)
���
����	������4
���#����
����	���������(���+ �'��	����
��	�����6,78���������
�
�	��*�������	���#�������
�����������)����	����
����
��

)
�����"�	������2�	����"
��
��
��9�����
����
��

	�
��	�������	�����������
�������������
���������	�
����
�� !�'��
��	�������
�
*��
���"�	�����
�������	���
��	�,�#:�	)������
�;���
������������-��
�4
��.����������
	�	�������
��

�����
�	����
�����
���	����
���%(�
�����	��
����
���	�����	����
�������
��	������
����-�	.��
��
<���

)��3��)��������������	�����
��������-�	.�������0�
�� !��
�����	���
����
�
�
�����������
�4
����	�
�����+����
���������
������������
�� !����#��)����������	�����
�
���	����
��	�	�����
����"�	���	��
�	��
����
�����
�������
�� !�#%����)���������������	�����
����������
���%�������

�����������
��	�������	��������	������
�����
��
����(���
�	���
�����
���
�)�����������	������
��	�����	���
����������
��	��������
�
����
�	�����
�����������������
�����
��������
��������
�	�����"�	��(����
��	�����������
�
��;������������������
���

���	�
��=
���
���
�������

)
���������
�����
�4
��������
	�
�������
����
��	�
��%����
����������������	���"�	��(������;����	�����
�3������4���>

)
���;���
�4
������)
�����
�!�������������
� 	
��!�
�	�
���$�����&
����
���=��"�������
������
	�
�������
���
��	�
������������������
��������	��	��������	����������
���
���

�	����	�����
��	�
��	�������
��������
������������
��

)�����	�������
�	��
�
��
�����������������
�
����������
������
����+����
��������
�������"�	����	�������

)����	��
��
�
�	�����
����	����
��	�	������
������#�	���������
����
��	
���������
�����	���
����������
�������
��	����	�����
�5
�	�������	����������
��
�����	���������������
�1�	�
��	�����%�����
�������������	�����+����
����"�	�������������	�	�����
���	�
��	������
���������������
��	���	�������
�	�	�
�
��+����
�������������������
����������#�������
�	��
�
�
������
<�
�����	�?�
�
����
���������
�	����
�-4
��(�.��
	�	�������	����	��
���
��
��	��
������-�������.���=������
�	��
��
��	�������+����
��(������	������	����
��

����������	����%��

���%�������
����
�������������+����
��(���	��	���
�������	��������
��	��	���
������
�����
(�	��
��
��	������
��	�
����
��
�	�	�	�������	��
��	�
��
������+����
���������������
�
��)�������
������	��������
�����	�?�
�
����)��	��	���	���	������
��	�������������




���������	
�������������������������������������������������������������������������������������������������������������	����������������������������������������������������������������������������������������������� !�����"����������	������������������������������������������������	�����������������������������"�������	�������"����������������������������"�������������	�����	������������������������
#�������������������������������������������"���������������$��������������������%������������������&���������������
�#�����������	����������������������������������	�	�����������������������"���������������'�����������������������(����"������������������������������������	�����������	
�'����	"���������������������	"��������������)������������������������������������������
�*��������	����������������������������������	�����������������������������(��������'����������������������"�������������+������������������������	��������������������, ���������������"���������������������������������������������
�-�������������������, �����������������������'����"�����������������������, "������������������������	������� !�����
�.������������������'����������������������(����������������!�������������	����������������������$���/��
�%0������0������1����&23'#4�� 2-�5�67"�6867�1�*9�-��. -��:33;�%02432540-��. -�1:33;& ��������<�������%0������0��������1�������&=>?@AB�%0C��������&� �%0C�������&� �%0C������&��%0C��������&� �%0C�����&-45 #4�� -#��54'D@AA�AEF@A==GHI�HI�J?KFL=B�?==A==GIMN>A�?OPA@N?�KGIG=NA@G?O�QG@AJNGRASTPOHMTUVUWTVXTD@AAYAEF@A==GHIYJ?KFL=Y?==A==GIMY?OPA@N?YKGIG=NA@G?OYQG@AJNGRAZ������������������������������"� �������2�������,�����[����	�(�����������������������������������������������������	�������������������������������������������������������
�����������������������������������1��1��������������)����������������	���������������	
�*�������"���������������
*9�� \���3- ]�3�%02432540� \1�̂ 46̂ _8̂ `̀3- ]�3&�0�23'#4��#.a-'� 9�: -�.�6b"�6867 ��������<�������%0������0��������1�������&@A?Q�KH@A�STPOHMTUVUWTVXTD@AAYAEF@A==GHIYJ?KFL=Y?==A==GIMY?OPA@N?YKGIG=NA@G?OYQG@AJNGRAZD@AAQHK�HD�GIDH@K?NGHIc�LIGRA@=GNGA=�dN@?I=F?@AIJeB�OA==HI=�D@HK�AKGOeA?NHI�?IQ�N>A�LIGRA@=GNe�HD�@AMGI?


	08. (a)(i) Doc 1 Memo to Council re. Motion of Censure Against the Administration of the University of Toronto (2021-04-20)
	08. (a)(i) Doc 2 Procedures Relating to Censure
	08. (a)(i) Doc 3 Letter to Dean Iacobucci from International Human Rights Program Directors (2020-09-12)
	08. (a)(i) Doc 4 Letter from International Human Rights Program Alumni (2020-09-13)
	08. (a)(i) Doc 5 CAUT Letter to Dr. Gertler (University of Toronto) re Academic Freedom (2020-09-16)
	08. (a)(i) Doc 6 Letter to Dean Iacobucci re Lawyers’ Rights Watch Canada (2020-09-30)
	08. (a)(i) Doc 7 CAUT Report on Academic Freedom at the Faculty of Law University of Toronto (2020-10)
	08. (a)(i) Doc 8 Letter-from-International-Human-Rights-Clinics-and-Scholars (2021-10-05)
	08. (a)(i) Doc 9 Letter to Provost Regehr from U of T Faculty of Law (2020-10-07)
	08. (a)(i) Doc 10 CAUT Letter to Dr. Gertler (University of Toronto) re Censure (2020-10-16)
	08. (a)(i) Doc 11 Gertler (UofT) to D. Robinson-CAUT - response to letter of Oct. 16 with public statement of Oct. 29 (2020-10-29)
	08. (a)(i) Doc 12 U of T Statement on the External Review of the Search Process (2021-10-29)
	08. (a)(i) Doc 13 Letter to President Gertler re International Human Rights Program Review Process (2020-10-29)
	08. (a)(i) Doc 14 CAUT to Dr. Gertler (University of Toronto) re notice of motion of censure (2020-11-30)
	08. (a)(i) Doc 15 Letter to President Gertler re terms of U of T review (2020-11-11)
	08. (a)(i) Doc 16 U of T Statement on Updates to IHRP Review (2020-12-07)
	08. (a)(i) Doc 17 Submission from UofT Law Faculty Members to the IHRP Review (January 22, 2021)
	08. (a)(i) Doc 18 Submission from the Canadian Association of University Teachers to the IHRP Review (2021-02-08)
	08. (a)(i) Doc 19 Submission from M. Lynk and A. Imseis to Cromwell (February 24, 2021)
	08. (a)(i) Doc 20 M. Gertler (UToronto) to CAUT re. Report of Thomas A. Cromwell (2021-03-29)
	08. (a)(i) Doc 21 U of T President's Response to the Report of Hon. Thomas Cromwell (2021-03-29)
	08. (a)(i) Doc 22 Report of Thomas A Cromwell (2021-03-15)
	FOREWORD
	A. PRIVACY CONCERNS
	B. OTHER PROCESSES
	C. MATTERS NOT ADDRESSED IN DETAIL

	PART I: FACTUAL NARRATIVE AND BASIS FOR DECISION OF SEARCH COMMITTEE PROCESS
	A. FACTUAL NARRATIVE
	1. Introduction to the Program and the Position
	(a.) The International Human Rights Program
	(b.) The Director’s Position

	2. The Search Process
	(a.) The Process Up to the Selection of the Preferred Candidate
	(b.) Negotiation with the Preferred Candidate August 11 – September 2, 2020
	(c.) September 3 and the morning of September 4
	(d.) The inquiry by the alumnus on September 4
	(e.)  Events September 5 - 8


	B. BASIS OF THE DECISION TO TERMINATE THE CANDIDACY
	1. Introduction
	2. The stated reasons


	PART II: WHETHER  EXISTING UNIVERSITY POLICIES AND PROCEDURES WERE FOLLOWED
	A. INTRODUCTION
	B. POLICIES AND PROCEDURES GOVERNING THE SEARCH PROCESS
	1. University of Toronto Act, 1971
	2. Statement of Institutional Purpose
	3. University Hiring Policies
	4. Policies for Professional and Managerial Staff
	5. Other Hiring Policies
	6. Policies on the Selection Committee
	7. Resources for Hiring International Candidates
	8. Confidentiality in the hiring process
	9. Alumni and Donor Input into University Decision-making

	C. ANALYSIS
	1. Academic Freedom
	2. Confidentiality
	3. Conclusion


	PART III:  PERTINENT GUIDANCE FOR YOUR CONSIDERATION
	A. INTRODUCTION
	B. THE BASIS OF RECRUITING DECISIONS
	C. THE RECRUITING PROCESS
	1. The Constitution and Role of the Selection Committee Should be Specified
	3. Key Decisions Should be Recorded
	2. All Requirements of the Position Should be Made Explicit
	4. Immigration Advice Should be Obtained Early in the Process
	6. The Decision-maker Should Meet with the Selection Committee Before Departing from their Recommendation
	5. Recommendations to the Decision-maker From the Selection Committee Should be in Writing

	D. CONFIDENTIALITY
	E. PROTECTIONS FOR CLINICAL INSTRUCTORS
	F. RECONCILIATION

	CONCLUDING REMARKS
	APPENDIX A – CONFIDENTIAL CONCORDANCE FOR PRESIDENT GERTLER ONLY
	APPENDIX B – LIST OF SUBMISSIONS RECEIVED

	08. (a)(i) Doc 23 CAUT to M. Gertler (UToronto) re Cromwell Report and Censure (2021-04-01)
	08. (a)(i) Doc 24 Academic Freedom and the Power of University Donors - Executive Summary
	08. (a)(i) Doc 25 What the IHRP Hiring Scandal Tells us About ...
	08. (a)(i) Doc 26 The hiring scandal at the U o T that was supposed to die
	08. (a)(i) Doc 27 Academic Freedom Remains an Urgent Matter at the University of Toronto
	08. (a)(i) Doc 28 Letter to CAUT from Prof. Dyzenhaus (2021-04-19)
	08. (a)(i) Doc 29 Letter to President Gertler from Faculty of Law Professors
	08. (a)(i) Doc 30 Letter to CAUT from Dean Jutta Brunnée, U of T (2021-04-20)
	08. (a)(i) Doc 31 Letter from M. Gertler to CAUT including Jurisdictional Appendix (2021-04-20).pdf
	08. (a)(i) Doc 32 Bad Times at a Great University and Its Law School _ Centre for Free Expression (2021-04-21)



