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Introduction

Immigration is seen to pose difficult challenges for modern liberal democra-
cies. This is especially the case for States that historically have not conceived
themselves as immigrant socicties. For immigration often creates apparently
new social phenomena that are perceived as threats to the “national identity™
of receiving countries — individuals who are both discrete actors with unfa-
miliar personal identities and, at the same time. members of complex, yet
bounded, socially diverse groups called immigrant communitics. A central
question is how States should deal with these unfamiliar identities and diverse
groups, particularly since they are often held to represent the “other” against
which the dominant State-constructed identity is formed. Nonetheless, despite
the undeniable importance of the diversity challenge attendant upon immigra-
tion, immigration represents only one (even if a highly visible) facet of the
larger puzzle of pluralism that vexes contemporary States.

This essay addresses the themes of personal identity, social diversity and im-
migration and considers alternative theoretical approaches — legal republican-
ism and legal pluralism - to framing appropriate responses to the policy is-
sues they raise. It critiques legal republicanism, the theory that today grounds
the characteristic response of western States to personal identity and social
diversity. This theoretical perspective holds that a State has plenary power 1o
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forge the identity of legal subjects. The core concept of legal republicanism —
abstract legal subjectivity — is that human experience must be decontextual-
ized and diverse personal identitics extirpated in order to create a single na-
tional legal identity for each State. I believe this to be is both a liberating con-
cept in theory that lies at the origin of modern notions of human rights and
human dignity, and a radically oppressive notion in practice when projected
into the quotidian realm of everyday law.

My brief against republican legal theory proceeds as follows. In a first, semi-
historical part, 1 begin with the claim that national State-centered legal pro-
Jects (whether they take the form of legislatively mandated codifications or a
Judicially imposed "common law") are a mixed blessing. Initially, by detach-
ing law from everyday life, they provided a justification for treating human
beings as equal agents whose life choices were not preordained by the acci-
dents of birth or belonging. Yet. there was a price. Human beings were le-
gally disanchored from their traditional sites and modes of symbolic social
interaction and reconceived through a concept of legal subjectivity that rarely
spoke to their lived experiences or to their aspirations.

[ argue next that the modern State has increasingly projected an abstract,
egalitarian conception of legal subjectivity — listing calegories of protected
identity claims in order to counter the most patent cases of invidious dis-
crimination in interpersonal relationships. But not all personal identities are
afforded the same protected status. In giving only partial recognition to the
components of individuality, these equality norms oblige legal subjects to
establish and express themselves only by invoking one or more of a given
State’s discrete, constitutionally-protected identities. Failure to do so results
in one’s self-definition being categorized as “deviant”.

I continue by elaborating an alternative, pluralist understanding of legal sub-
Jectivity. Such an understanding explicitly acknowledges the capacity of indi-
viduals who act together within diverse groups to generate identity-forming
legal rules, institutions and processes of social interaction. Legal pluralism
brings to light those suppressed and subordinated regimes of law that have
always characterized human societies - even in the face of an invasive State-
managed legal order.

The pluralist approach rejects the idea that there is a wall between abstract
“national identity” and the concrete personal identities that the State fails to
acknowledge as legal identities. In so doing, it imagines a multiform substan-
tive content to legal subjectivity. The idea of "national identity” needs no
longer 10 be exclusionary, or contingent upon ignoring, denying or suppress-
ing diverse personal identities. The challenges posed by social diversity are
mitigated because the notion of the “other” is reconceived as necessary to the
creation and iteration of a "national identity”. Previously “deviant” identities

44

Legal Republicanism and Legal Pluralism: Two Takes on Identity and Diversity

and their attendant legal regimes no longer command automatic mareinaliza-
tion, subordination and stigma by the normal and the dominant. N(métheless.
pc.op]c asserting such "deviant" identities do retain a capacity, should they
wish to assert it, 1o position themselves as abnormal and alienated, even if at
the same time. they no longer carry the burden of stigmatization. '

The second part of the paper considers various contemporary controversies
that put both republican and pluralist legal theory to the test: the wearing of
religious symbols in public schools: the socio-culturally differentiated non-
deployment of state institutions of dispute resolution and the flourishing of
religious courts for determining matters of status and filiation: and proposals
l;) fecognize same-sex marriage. Among the key issues to be considered are
these:

(hH Does the republican approach of stripping people of their particular
identities and group affiliations actually lead to greater equality or does it
merely hide assimilationist aspirations of those claiming a dominant iden-
tity?

(2) To what extent is the pluralist ambition to celebrate the otherwise oc-
cluded power of legal subjects to free themselves from their ascribed
“national identity™ and fashion their own identities attainable?

Republican Legal Identity and the Legal Pluralist Alternative

Let me commence with the origins of legal republicanism. Since the revolu-
tonary period in Europe legal republicans have typically understood the State
as the political reflection of a single "people”. Initially, the reflected image
was claimed to be that of a political community committed to a particular
form of citizenship and secular authority through a founding constitutional
document. Of course, the new States under construction were in no way ho-
mogenous entities. They each comprised many regional socio-economic col-
lectivities, a plethora of local communities, and myriad individual and group
relationships based on interest or affect. The idea of a "national citizenship”
was mf;ant o overcome this diversity in the terrain of public law. Indced,
promoting a "national citizenship" was generally considered to be the optimal
legal strategy for overcoming social diversity.

But. emerging nation States also sought to create a "national identity” by im-
posing a single, integrated regime of legal rights and obligations in those do-
mains that comprise what jurists call private law. These national private law
projects (often in the form of codifications) envisaged a unitary set of con-
cepts and categories for conceiving those life events previously regulated
through the diverse laws of the manor, the village, the community, or the
region. After this endeavour of national law-making, the different understand-
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ings that families, communities, and other s'()ci()-economic groups imih[ h'av((i:
brought to ideas like personal status, marriage, successions, ownership, an
Civil”obligalion were made legally invisible.

More than this, even when seltlconstructh or ‘deviant agency was tolefart’ed
by this conspectus of law through notions like freedom of co‘mru.cl. or vprn&n’e
property, the persons who could express that agency. thc L()I?dlllf?f‘]‘i’llln t,r
which they could do so, and the forms through Wthh”l[ \.ws possi e re-
mained constrained by dominant assumptions about a "national l'ega_l iden-
tity". No event, no interaction and no status could have a characterization not
already framed by the national law.

To see law as a project of the State acting as exclusive 1uw—giver‘t()r a peo-
ple” is to deny that that citizens have the power to express a 'relanonsmp anq
its intendments in the language of law. Legal SUb_]CCl‘l\"lly is concelv‘ed as
fundamentally passive: people are legal "sujets de droit”; they are subjected
to law. This has both a positive and a negative consequence, T('> say that hu-
man beings should conceive of themselves as equal rights—bearmg lf%gal spb-
jects is to endow them with the moral capacity to Choos? lhe}r aspirations free
of traditional, totalizing ideologies. Yet the very idcu.ot su@ecupg citizens to
a particular conception of legal agency is to constrain their options. F(?r ex-
ample, no national regime of law rests on the premise [hfll human bemgs may
in fact decline to be legal subjects, or may even clu{m for themselves a non-
official legal identity. In other words, in the republican model, even th.();gh
legal subjects can be active (law-resistil}g‘), they cannot be luw‘-creaur‘lg. they
cannot generate their own legal subjectivity that stands apart from that man-
dated by the State.

Contemporary Legal Republicanism

At the end of the 18th century, the legal republican pr(.)jf‘:ct of building a na-
tional State comprised of citizens stripped of their indlvl_duatmg characterl,'s-‘
tics was plausible. While the revolutionaries on.bot'k'l sides of the ét}untlc
espoused the rhetoric of universalism, the expression We, the‘peop.le in the
preamble to the American constitution of 1789, for example, ls‘cstlmat_ed to
have embraced less than four percent of the human population of the Thl.rtegll
Colonies. Under such conditions of exclusivity soci()—cul‘tural l.l(A)mogenelty is
sustainable myth. More than this, the French argument for' "Cl‘uzen Ro'beslpl-
erre” was as much prescriptive as descriptive, with the guillotine sanctioning
the recalcitrant and the reluctant. As a result, radically discord‘ant conceptions
of individual agency and personal identity rarely surfaced in political and
legal debate.

Furthermore, patterns of social life were relatively stable z{r?‘d.ex'eryday inter-
course followed well-trenched channels. Consequently, official law was not
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driven to reflect changing perceptions of what constitutes a community or to
accommodate an emerging consciousness of class difference. Finally. the role
played by the State in everyday domains of human intercourse was minimal.
Because most events of daily life occurred without specific regard for state
regulatory law. the disjuncture between the idea of a single national legal
identity and the reality of multiple citizen identities went broadly unnoticed
by public officials.

We should not, of course. be misled into thinking that the republican rhetoric
of the 18th and 19th centuries reflected that period’s socio-demography: as
noted so-called national populations were highly diverse. Nor should we think
that this rhetoric fully expressed the political project being pursued. After all,
were the aim of the revolutionary project simply to proclaim a universal con-
ception of human dignity through an abstract citizenship of equals that would
transcend social diversity, then there would have heen no reason to organize
the emancipatory endeavour by reference to discrete States. National territo-
rial boundaries would simply have disappeared, as imagined in the idea of
cosmopolitan citizenship.

Together, the description and the prescription hint at the paradox of "national
identities” for republican theory. Citizenship in each State was actually
founded upon a number of privileged psycho-social identities said to be deep,
structural, and necessary for modeling citizen loyalty to a given political or-
ganization. These privileged national identities, to which republican legal
theory usually attributes a right of political self-determination, are usually
advanced in support of Romantic the claim that "nations must become states".
Three such deep identities — religion, language and ethnicity — appear to have
been dominant during the revolutionary epoch. Each of these deep identities
informed the organization of natjional legal regimes — whether of public law
(the delivery of services such as education, infrastructure and social welfare)
or of private law (the construction of everyday life through civil codes gOv-
erning persons, property and obligations).

What can be said about the socio-demography of the liberal State today? To
begin. national populations are infinitely more various, both in scope and
scale. Heterogeneity characterizes both the visible and invisible features of
personal identity. The electoral franchise embracing “We. the people” has
been considerably broadened. Regional and local identities are reclaiming
space long suppressed by the State-building project. Immigration, internal
migration, exogenous marriage and self-liberation have opened new vistas of
being. More significantly, in many western States. people are now much read-
ier to understand themselves through an array of particular identity character-
istics rather than as a reflection of a single national identity.
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How, then, have contemporary western States sought to overcome the exclu-
sionary conception of national identity that tacitly underpinned republican
legal ideology? Two responses, both intended to save the appearances of legal
republicanism, are common. First, most previously privileged identities have
been relativized: and second, many subordinated identities have been recog-
nized as deserving of legal recognition.

Consider the first response in relation to religion, language and ethnicity. No
longer do dominant religions play a role as formally constitutive of national
identity. A diversity of religions has been imagined as reflecting particular
identities that deserve equal protection. Admittedly, this loss of formality in
some secular states is more symbolic than real - as U.S. Bible-belt politics,
and the French and German responses to Islam attest. One might argue that
tolerance for broadly similar identities has increased, but not for identities
that represent the “other” against which the “national identity” is created and
maintained. This reflects the reality that the response of States has typically
been to displace an official religion in the name of the secular State, rather
than to pluralize the inventory of official religions.

In theory, ethnic nationalism also no longer commands its same high status. It
has been transformed by liberal ideology into a sanitized concept of “civic
nationalism" based on somewhat looser concepts of culture and language. Of
course, both culture and language (and especially language) are today simply
the surrogates for the same "blood and belonging” ethnic instincts that lay at
the root of the 18th and 19th century nation State. Nonetheless, largely
through anti-discrimination norms, liberal democracies like to pretend that
they have moved from the explicit promotion of the one to the positive em-
brace and protection of the many.

What of the second contemporary response? Today States also aim to build a
more robust and inclusive conception of national identity by expanding the
range of legally cognizable personal identities to which equal protection is
promised. Human rights codes typically list age, sex, religion, ethnicity, citi-
zenship, colour of skin, martial status, and so on as protected identities. But
not all personal identity claims are legally acknowledged in this manner.
Many physical characteristics - height and weight, for example - are not
deemed to be constitutive of identity. Nor are most psychic or emotional iden-
tities. This legal neglect persists notwithstanding that much daily interaction
depends on deploying strategies to exploit or hide these unofficial identities.

There are further problems. Modern law tends to presume that a person is (or
must be) predominantly constituted by one of these protected identities, and
that each person immutably orders their identity traits. To see personal iden-
tity as irretrievably tied to a fixed, externally-determined identity ascribed to
a group, and to simply affirm that people are just the sum of their multiple
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pre-constituted group identities denies the interactive, iterative character of all
identities. Once States take on the role of recognizing and legitimating certain
particular identities. they find themselves obliged to announce criteria for
determining what constitutes the essence of each of these identities. Yet the
complexity of personal identity defies legal taxonomies based on essences.
What is the linguistic identity of a true hilingual? What is the ethnic identity
of a person of mixed ethnicity? What is the gender identity of a cross-dresser?
What is the religious identity of a baptized atheist?

These reflections remind us that most identities are in fact categorizations and
that categories are choices. Those categorical identities that we are wont to
see as essentialized are simply those that have become naturalized and appear
to be grounded in facts. That is, to assert essential identities grounded in facts
(as retlecting natural categories) is simply to fall victim to an amnesia as to
their genesis in the act of categorization and classification.

Despite these problems with essentialized categories, the legal republican
idea of a "national legal identity” that aims to be abstract and decontextual-
ized, but that explicitly accommodates equal protection guarantees for "privi-
leged personal identities” remains attractive to many who are broadly sympa-
thetic to diversity claims. Here is why. Republican legal theory appears to
simplify the task of recognizing and accommodating social diversity because
it denies that particular identities can actually generate competing legal re-
gimes. The multiple, overlapping normative communities (whether territorial,
affective, affiliative, economic, or virtual) in which people live their everyday
lives as, for example, children, parents, siblings, spouses, neighbours, friends,
co-religionists, workers, and in which they discover, negotiate, order and re-
order their particular identities are conceived of not as sites of law but simply
as brute, and essentially mute, facts.

In other words, however broadly and abstractly the concept of national legal
identity is cast, and however long the list of its protected personal identities,
republican legal theory frames contemporary legal identity as subjectivity, not
agency. All State law need and should do, in such a perspective, is construct
the conditions under which social life may be pursued privately.

Legal Pluralism Redux

There is, however. an alternative way of theorizing law's response to diversity
claims. Legal pluralism presents a variegated conception of identity formation
that acknowledges and values the constitutive agency of individual subjects
vis-a-vis both the state and each other. Like legal republicanism, legal plural-
ism is at once descriptive empirically and prescriptive theoretically.
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Descriptively. legal pluralism endeavors to bring into relief the legal norms
and practices that obtain in and across multiple sites of social interaction. Of
course, pluralists recognize that this multiplicity already exists quite apart
from any official recognition or theoretical explanation of it. Nonetheless, by
positing law in every site, at every moment, and through every mode of hu-
man interaction, the legal pluralist approach multiplies the range of identities
that can be, and are, affirmed by law.

Legal pluralism acknowledges that human beings participating in different
psychosocial milieux create and negotiate both their own legal regimes — their
own normative standards to shape and symbolize social behaviour and their
own institutions and practices to apply and reinforce those standards. More-
over, even the simplest of legal regimes are constituted hy a plurality of law-
generating sites, moments, and modes. These regimes are in constant interac-
tion, mutually influencing the emergence of each other’s rules. practices, and
institutions through trajectories of normativity that are at once varied and
unpredictable. In a legal pluralistic approach, normative regimes — including
those regimes of the State — are not stable, unambiguous, and self-contained
within clear jurisdictional and territorial boundaries.

The legal pluralist approach further posits that there is no necessary or per-
manent hierarchy among these legal regimes and no necessary or permanent
hierarchy among the particular identities privileged by these regimes in any
particular individual’s life. Each person is forever deciding and redeciding
which regimes provide the optimal symbol structure for evaluating assertions
about law and for making claims about identity in any given situation. Each
person is forever deciding the relative weight of rules, processes, and values
amongst the multiple legal regimes that attract, invite, or demand loyalty and
commitment. Legal pluralism understands legal artifacts, social milieux, and
particular identities as mutually constituting and constituted.

It follows that, from a legal pluralist perspective, identity is taken to be an
assertion that people make about themselves, not a category of being attrib-
uted by the State. There is neither a closed inventory of identity claims, nor a
fixed ranking of their importance for any given person. The State’s pretense
to unify or rank these multiple identities in a single national identity is at best

contingent, just as is its pretense to specify which identities are generative of

law is illusory. No inventory in a human rights code, for example, can ever
fully capture the meaning of particular identities for people who claim them.

Legal pluralists consider that people continuously attempt to achieve an itera-
live integration of their particular identities as they, not the State conceive
them. This integration is pursued though a continuous narrative of meaning
through which each identity is held open to evaluation — by itselt and by all
other particular identities. On this account, law is not pre-existing but is a
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process of creating and maintaining legal self-understandings and identities.
The trajectory of legal identity is not unidirectional and top-down, but is
multi-directional and recursive.

In acknowledging these plural sites of law, it is important to remember that
the modern State is also one of them. In each of their particular identities as
legal subjects. people constitute the regimes of State law that claim to confer
upon them these same subjective legal identities. Put another way, the some-
times central role played by the law- and identity-giving State in theory, is
always contingent in practice on the active collaboration of individual law-
and State-makers, and on the recognition afforded to the State by the other
law- and identity-giving regimes that attract the commitment of particular
legal subjects. Legal pluralism attempts to recognize and legitimize the
agency of individual legal subjects, even when that agency is sometimes
placed in the service of actively retlecting and reproducing the normative and
institutional hegemony of the State.

Still, here is an important caveat. The legal pluralist approach does not fun-
damentally affect the way legal issues presented by conditions of social diver-
sity are cast. Simply pluralizing regimes of normativity does not change the
diversity challenge to “national” identities. Whatever the legal order, what-
ever the nation, the problem of diversity exists. So. for example, Queer nation
confronts gender-identity claims that place its conception of citizenship to the
test: the Church of England confronts “heretical” claims that contest how
doctrinal orthodoxy defines the “faithful”: an Aboriginal nation confronts
“psychic identity” claims that stand in opposition to “blood quantum™ as the
test of membership and belonging.

The contested identities and contested regimes of law that these identities
generate illustrate why, theoretically, legal pluralism may be said to be pre-
scriptive. The prescriptive claim is not a specific injunction to act (a norm),
but a general hypothesis about normativity to be considered. The hypothesis
is directed at legal theorists, lawyers, law students. administrators, judges,
politicians ~ indeed anyone involved in the interaction between State law and
multiple regimes of everyday law.

Of course, the import of the claim varies considerably according to the audi-
ence. For citizens the pluralist prescriptive hypothesis is emancipatory: do not
consider that your role as legal subject is exclusively determined by the State:
claim your legal agency by asserting competing legal subjectivities that you
consider better capture who you are. For scholars and students, the pluralist
prescriptive hypothesis is a challenge: continue to develop and claim new
theoretical prisms and perspectives that contest the singularity and authority
of existing regimes of power and hierarchy. For officials, the pluralist pre-
scriptive hypothesis is precatory: do not assume that the regime from which
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you derive authority has a monopoly on regulating social interaction; be open
to alternative assertions of normativity for the light they shed on identity and
diversity. Because law is always nothing more and nothing less than a hy-
pothesis about social life, the more law one sees, the more law one acknowl-
edges, the more robust one’s apprehension of social interaction will be.

Legal republican theorists presume that the recognition of more law, of mul-
tiple sites of law, will devalue both putatively “real” law and will hollow-out
the concept itself — if everything is law, then nothing is law. Legal pluralists
reject this characterization of their project. Legal pluralists do not seek to
label everything as law. The goal is neither taxonomic nor definitional. Rather
it is to study why certain human endeavours are characterized as legal and
others are not. And it is to study who does the characterization? in what cir-
cumstances? and to what end?

Accommodating Identity Claims

Framing the inquiry this way raises two normative issues. First, which of
law’s institutional resources (for example, formalized constitutional and
quasi-constitutional arrangements attributing abstract legal rights, or informal
institutional practices that include or enfranchise the marginalized through
narrative iteration, efc.) are best suited to inviting, apprehending, and re-
sponding to identity claims? Second, what processes of social ordering (for
instance, the strict adjudication of rights before official courts, or the concilia-
tion of interests with a mediator, efc.) best conduce to recognizing and ac-
commodating multiple diversity claims?

By recognizing the law-generating capacity of people pursuing identity
claims in collective interaction, and by focusing on narrative iteration and
mediation rather than on rights and adjudication as the privileged modes of
framing and acknowledging social diversity, the legal pluralist approach of-
fers a sharp alternative to republican legal theory for addressing and respond-
ing to issues of identity formation. Whether the pluralist hypothesis actually
offers a better conception of the legal project can be tested by exploring the
range of policy options that may be open to States seeking to reconcile the
claims of identity with the notion of liberal constitutionalism.

I acknowledge, of course, that over the past two centuries, western States
have dealt variously with the challenges of social diversity. Recognition and
accommodation have rarely been the first response. Rather, the primary reac-
tions have been to deny, to ignore, to suppress or to eliminate diversity of all
types in the name of building the "national” State. The tools and techniques
have been several. I need mention only a few here in order to situate the range
of possible legal strategies aimed at recognition and accommodation.
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Sometimes, the "national” objective was to maintain a territorial integrity and
to achieve a "national identity" by forcing the mass migration of peoples:
ethnic cleansing, religious persecution. and language suppression through
deportations, random terror, and concentration camps were Common prac-
tices. Sometimes, the "national” objective was promoted through territorial
expulsion aimed at migrating geography: often in post-colonial situations,
States that had been constructed on the basis of the colonizer's administrative
convenience were reconstructed as smaller, more homogencous States. Some-
times, the elimination of diversity in the name of a "national” project was
achieved by physically destroying peoples, not geography: genocide is the
most usual contemporary version. And sometimes. the "national” goal was
accomplished by suppressing the diversity of identities: sterilization, forced
assimilation. forced marriages, and forced adoptions are known practices.

None of these policy options are addressed here. Given that the objective of
this essay is to explore modern States, and ultimately other legal regimes,
only legal responses that take for granted the continuing presence of multiple
identity claims grounded in socio-cultural-demographic diversity are consid-
ered. The key question is this. Can we conceive institutions and processes to
accommodate a diversity of personal identities constructed through affiliative
groups?

When viewed as a matter of structure and pedigree (that is, as a matter of
institutional design and instrument choice) there are at least five broad proce-
dural frameworks for imagining governance and regulation that States may
deploy to acknowledge and accommodate particular identities: call them po-
litical, legal-judicial, administrative, constitutional, and external. Every legal
regime that is not meant to deny diversity — whether the State. or a regime in
competition with the State — attorns in greater or lesser measure to one or
more of these frameworks.

To talk of political procedures and institutions is to speak primarily to issues
like entitlement to vote, guaranteed constituencies and requirements of su-
permajorities in certain cases. These responses are meant to ensure that law-
making processes are formally constrained ex ante by an actual or virtual
political veto held by designated identity claimants. The objective is institu-
tionalized voice in constitutive processes.

Standard legal-judicial devices seek to limit the capacity of legislative or
executive governance by in-built limitations on action through Bills of Rights,
anti-discrimination and equality norms, and guaranteed entitlements. Typi-
cally these types of constraint imagine an ex post facto judicial enforcement
process —a process of review that is, nonetheless, endogenous.

Administrative arrangements are meant to delegate the management of institu-
tions —~ schools, hospitals, universities, social service agencies, local munici-
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palities, marketing boards, professional corporations, and other executive
agencies — to groups claiming particular identities and to free everyday gov-
ernance practices from the control of those asserting a different (typically
dominant) identity. Here the goal is again an ex ante voice in the operational
elements of public governance.

Constitutional structures and norms such as the creation of a federal system, a
bicameral Parliament with one chamber representing constituent units, and
the allocation of governance powers between central and state legislatures in
counter-intuitive ways comprise another set of identity-promoting responses.
The organic framework comprises ex ante structures that while endogenous to
the constitution, operate through exogenous means.

Finally, identity recognition can be promoted by external, supra-systemic
practices and procedures such as adhering to international treaties and con-
ventions, membership in UN agencies and appeals to world public opinion. In
invoking these mechanisms one is combining both ex post and exogenous
procedural and structuring mechanisms.

These five frameworks of recognition have a common ambition. They seek to
create institutional space within the State for citizens to formulate and pursue
identity claims. While neither republican nor pluralist approaches imposes «
priori limits on the number or kinds of identity characteristics that may be rec-
ognized, republican theory considers that only some of these can become part
of a "national” identity. That is, in republican theory, the State is mandated to
react ditferentially to diverse identity claims: some it ignores, some it actively
represses, some it protects, and some it compels under the guise of promoting a
single national identity. Among the noted strategies for accommodating diver-
sity. republicans would privilege those that aim at rights identification: above
all the legal-judicial, and as a backup the external.

By contrast, pluralists claim that however these national identities are pro-
moted, they implicitly marginalize all other particular identities, and they
explicitly exclude or disparage all alternative expressions of the identity char-
acteristics being promoted. For this reason, the aim in creating institutional
space for the assertion of particular identities is to harness the law-creating
energy of social diversity in a manner that constrains the capacity of the State
to reconstitute particular identities as national identities. That is, in pluralist
theory, the State is meant to treat all identity claims as equally constitutive of
a manifold and variegated national identity. Among the five general strategies
for accommodating diversity, pluralists would privilege those that aim at
structural inclusion: above all the administrative and the political, and as a
backup the constitutional.
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Contemporary Challenges of Personal Identity and Social
Diversity

There is no shortage of contemporary conundrums that illustrate the contrast-
ing approaches of republican and pluralist theories to social diversity and
identity claims. In this section I briefly focus on three, particularly evocative
examples: the wearing of religious symbols in public schools: the difterential
use of state institutions of dispute settlement by different sectors of the popu-
lation and the flourishing of religious courts for determining matters of status
and filiation; and the recognition of same-sex marriages. These examples give
aﬁspeciﬁc illustration of how these two theoretical approaches would order the
five types of institutional response to identity claims just discussed. They also
suggest the rationale for the lexical response that each would typically adopt.
Obviously, the particular illustrations I use. and the factual circumstances I
recount, are drawn from my own experience in Montreal. Nonetheless, 1 be-
lieve that the issues raised are endemic to modern States, and the identity and
diversity challenges they pose have no geographic boundaries.

Religious Attire in Public Schools

Over the past few years, the wearing of religious symbols in public schools
has provoked significant passion in western liberal democracies. This is
largely because some school administrators and some parents with strong
"nativist” preoccupations have insisted that both Muslim girls wearing a hijab
(a head scarf that covers their hair and ears) and Sikh boys carrying a kirpan

(a ceremonial dagger worn in their turbans or strapped to their legs) not be
admitted to class.

Various reasons for the exclusion habitually are offered. First, these symbols
are said to be the mark of a religion, not acceptable in a secular institution
such as State-funded public schools. Second, the hijab is said to connote the
submission and inferiority of women, unacceptable in a society committed to
the equality of the sexes. Third, it is claimed that the hijab makes the identifi-
cation of students difficult. and therefore facilitates cheating. Fourth, the kir-
pan is said to be a dangerous weapon. Finally, it is argued that the kirpan
projects an image of a warrior class and private vengeance, values at odds

with root principles accepted by non-military States committed to the Rule of
Law.

It is unnecessary here to do more than briefly allude to the spurious nature of
all these rationales. One might begin with the claim about religious symbols.
Do not some Roman Catholic students wear a crucifix or carry a rosary, and
some Jewish students a yarmulke, or shave their heads a wear a wig? In fact,
many so-called secular schools even today suspend classes on Christian Holy
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Days such as Easter. What is also puzzling in the obsession for secular
schools is the failure to distinguish between public spaces and private actions.
What then of the argument about the symbolic subjugation of women associ-
ated with the hijab? Viewing the hijab as a symbol of subjugation denies
Muslim women their agency as they are viewed as passive participants in a
male-dominated community. Many Muslim women choose to wear the hijab
as an affirmation of their identity. Moreover, the claim about subordination,
even were it true, ignores that other religions exclude women from full par-
ticipation in social life — from the priesthood, for example, or segregate
women and men in the Temple.

As for the argument from identification, can one conclude that a face is the
only external means of identification available? And since the face can be
revealed in private to another woman, at any time of evaluation veritfication of
facial identity could be easily arranged.

One may continue with the concern about the kirpan as a weapon. How is a
dulled kirpan worn in a sheath under one's clothing more dangerous than a
fork or a knife easily available in the school cafeteria? And would a student
intent on stabbing another deploy a dulled kirpan rather than a switch-blade?

Finally, to say that the kirpan projects an image of a warrior class and private
vengeance, is to misconstrue its religious meaning and the fact that it symbol-
1zes self-reliance rather than the lex ralonis.

No great insight is required to see that the instrumental claims for these ex-
clusionary practices are unsustainable. Prohibiting the hajib and the kirpan
are acts of culwral affirmation meant to locate the normal at any given mo-
ment — the normal retlecting a reality that under the pretenses of abstract na-
tional identity often favours the socially dominant language, ethnicity and
religion (in this instance, the Christian background of the school administra-
tors).

For present purposes, a more interesting inquiry is how questions of particular
identity may be framed as legal issues. The analytic puzzle is how to distin-
guish “facts” from “law”? Of course, the lesson of legal pluralism is that what
is law and what is fact both depend on how one preconceives the organizing
normative order. Both depend, that is, on the characteristics given by the cho-
sen (lexically prior) normative order to myriad patterns of human interaction.
Before exploring this point it is helpful to undertake some historical and cul-
tural excavation.

The immediately precipitating event for the controversies about the hijab and
kirpan was the massive restructuring of public education in Quebec follow-
ing, first, the enactment of legislation requiring, inter alia, immigrant children
to attend French-Language schools, and second, the replacement of religious
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school boards by linguistic school hoards in the 1990s. Till the 1990s, there
were four categories of State-supported "public” schools in Quebec: Rbman-
Catholic French-language, Roman-Catholic English-language. dissentient or
protestant French-language. and dissentient or protestant English-language.
The so-called protestant schools had become more secular in the 1920{ when
they began to admit Jewish students. Moreover, the combined effect of
greater social diversity from increased non-European immigration beginning
in the 1960s, the exclusion of the children of non-Catholic immigrants from
Catholic schools. and the requirement that immigrants studybin French
obliged the protestant school commission to confront diversity in the early
1970s. and to do so by creating its own French-language schools.

The restructuring of the 1990s resulted in the new French-language schools
becoming populated by a much more diverse group of students ;thany had been
fpund in the French-language schools of the former Catholic school commis-
sion. For the first time, administrators and school directors of French-
lanéguage schools previously dominated by francophones de souche, who
defined themselves by reference to their strong ancestral ties to Quebec and
the Roman Catholic faith, had to cope with a large number of immigrant chil-
dren, most of whom were not Roman Catholic, many of whom were not from
Eurppe, and at least some of whom were studying in the French language
against their will.

These administrators were thus faced with a dual challenge. The first was the
stmple fact of having to cope quickly and massively with a new diversity
among the student population — ethnic, linguistic, and religious. The second
challenge was the fact of having to cope with a new student population whose
education had been heretofore forged in the crucible of a minority-dominated
edugational system. That is, most parents of students formerly attending dis-
sentient schools did not share the “statist, civic nationalist ideology that
predominated in the former Catholic school system, and many (especially
those who were refugees from countries where “statist™ ideology was domi-

qant) considered such a perspective to reflect an exclusionary “cultural” na-
tionalism.

I‘n view of this socio-demographic history, it is not surprising that, of the four
former categories of schools, only in the Roman Catholic French-language
schools did the controversy over wearing the hijab and carrying the kirpan
erupt. Those schools in the new French-language board whose population,
professors, and administration were transferred from the former dissentieni
schqol board suffered no such paroxysms. And so the question: all things
considered, how would legal republicanism and legal pluralism differ in the
manner of their conception of the identity claims at issue?
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One may begin by noting that in the case of both the Aijab and the kirpan,
members of the socio-demographic minority wished to participate in the life
of public institutions. They did not seek to construct their own private institu-
tions that would mandate a badge of “national” inclusion -~ Muslim schools,
Sikh schools. This is. in other words. a quite different situation from that aris-
ing when socio-demographic minorities actually make a claim for separate
identity-forming institutions such as schools, hospitals, social service agen-
cies, and so on. Yet. consistent with republican legal theory, the public insti-
tutions within which they sought to participate compelled their exclusion on
the grounds that schools were meant to offer a secular education for civic
virtue.

In addition, the republican response focuses on “rights™ as a way of express-
ing identity claims. Rather than considering whether current constitutive
processes tor school boards are likely o produce a fair reflection of social
diversity, and rather than considering whether the internal administrative or-
ganization and governance of schools (their own internal normativity) can
better reflect this diversity, the republican response presumes that the issue at
stake 1s the “constitutional right” to wear the hijab or w carry the kirpan — a
right the contours of which can and must be litigated before the courts. While
the legal republican approach would not explicitly deny alternative identities,
it does require schools o promote and reintorce the national identities of the
State and concomitantly deny a public presence to all other particular identi-
ties.

The legal pluralist sees this matter rather differently. Legal pluralists under-
stand public institutions as meeting grounds for all citizens claiming all iden-
tities; they are privileged sites for corroding the hard edge of essentialized
identities, be they the national identity of the State or of any other group.
Rather than being construed as a place to promote a single national identity
against which only rights claims may prevail, the school is cast as a lieu de
rassemblement within which different identity claims may be articulated,
mediated. and conciliated. The school itself, as a public institution, is secular.
But students are welcomed in the diverse identities, rather than being cast into
symbolically constructed ethnic or religious educational ghettos. On a legal
pluralist analysis, one has to conclude that by failing to recognize how their
own ethnocultural national identity at once defines and excludes other identi-
ties, the school administrators are inviting (even compelling) these diverse
“nationalities” — Muslim, Sikh ~ to become “States.”

It follows that, because a pluralist sees legal regimes as constituted in the
narrative iteration of identities, the most effective institutional responses are
not those that imagine minority identity claims being argued over and as
against national identity claims. A pluralist perspective instead challenges
school administrators to acknowledge how the national identity claims they
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make are simply surrogates for the particular identity claims of presumed
majorities. On this account, the legal recognition of the tacts of social diver-
sity is grounded in enfranchisement — in everyday administrative arrange-
ments and practices within public institutions that do not lexically rank par-
ticular identities. Through these arrangements, the State both disclaims its
own essentialized, single national public identity and removes inducements to
particular identity claims to reconstitute themselves as essentialized identitics
in competition with those previously privileged by the State.

Differential Use of State Institutions of Dispute Resolution

Sometimes. however, people who claim particular identities do not do so with
the ambition of participating or secking enfranchisement in public institu-
tions, even when these public institutions are explicitly meant to be liewx de
rassemblement. Rather than seeking to contribute directly to the forging of
national identities within these public institutions, they are content to pro-
claim their own parallel legal regimes and institutional sites within which
they pursue and validate these particular identities.

Consider in this regard the longstanding practices of Protestants, Roman
Catholics, Jews, Muslims, Hindus, Sikhs, and others who wish to marry relig-
iously, notwithstanding the option of a secular marriage. Consider also their
practice of seeking an annulment of a marriage before ecclesiastical authori-
ties, or obtaining a ger. or the recognition of the Imam for one's divorce, even
after a secular divorce has been obtained. In both sets of cases, the public
identity of the State institution is not denied: it is merely counterposed and
relativized in relation to another institution that speaks more powertully to the
particular personal identity being asserted.

For the moment, however, I should like to focus on a slightly different issue.
In ordinary, everyday situations of social conflict, how successful are State
institutions in framing the way the substance and the form of the conflict are
conceived? That is, to what extent do the norms and processes of State law
actually speak to the needs and expectations of those claiming non-dominant
identities?

The data collected in an empirical study of plaintiffs in the Montreal Small
Claims Court in the early 1990s provides an empirical base for answering
these questions. The area served by the court maps one of Canada’s most
socio-demographically diverse census districts and therefore provides a fertile
ground for investigating socio-cultural diversity. The aim of the study was to
determine if the particular institutional design of that court facilitated greater
access (measured as greater participation) by people who self-ascribed subor-
dinated personal identities. What are these design features? The court is or-
ganized to promote access by removing barriers — cost, complexity, and delay
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(and lawyers) — from the process. Moreover, its judges are given power to
participate actively in the adjudication, even to the point of becoming media-
tors. Finally, most judges have received social-diversity “sensitivity training.

The study examined all court plaintiffs for an entire year. sorting them by
reference to socio-demographic criteria collected in prior data sets: age, sex,
language, education, income, ethnicity, citizenship, race, religion, and so
forth. The results obtained were then compared with census figures on the
same questions for the court’s catchment and statistics about participation
rates in other State institutions of ¢ivil disputing. The study found that well-
educated, white, male citizens who were either English-speaking Quebecers
or francophones de souche and aged between 35 and 55 with a good income
were grossly over-represented among the court’s plaintifi’ population. No
non-random distributions of the relevant types of conflict or non-random dis-
tributions of personality traits — say, fighters versus lumpers — skewed the
socio-demography of the plaindff cohort. In other words, a State institution
that was specially conceived to be responsive to populations most likely to
make non-mainstream identity claims had no statistically-significant impact
on the use of public institutions by these populations.

How to interpret this outcome? If everyday conflict (a brute fact) cognizable
by State legal institutions is randomly distributed, one would predict that all
citizens should be equally disposed to use the disputing facilities provided by
the state. That is, all things being equal, the extent to which citizens litigate
should not correlate to any particular identity characteristics other than (hypo-
thetically) a particular identity framed around an inclination to litigate. Ac-
cording to republican legal theory, the statistically-significant relative absence
of plaintitfs from disfavoured population sectors cannot be ascribed to indi-
vidual identity choice; it can only be seen as a symptom of a system pathol-
ogy.

Not all those who ascribe to republican legal theory would have the same
policy prescription for addressing this differentiated use of the court. Even
though all would characterize it as a problem of access to justice, the pre-
ferred response to the pathology will depend on background political ideol-
ogy. Socialists could be predicted to argue for more legal aid, more systemic
remedies, more institutional support, and so on. Liberals would argue for
procedural adjustments to the litigation system to make it less intimidating to
those most likely to assert subordinated particular identities. Libertarians
might see the remedy in replacing State institutions either with State-
delegated private courts or even free--standing consensual arbitrations. Com-
munitarians likely would seek to develop soft official solutions like state-
managed conciliation processes.
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All of these responses postulate relationships between people created and
regulated by abstract, impersonal. official, rights-attributing rules. This
means, firstly, that the characterization to be given to potential plaintiffs — as
consumer, tenant, employee — flows from the jurisdictional criteria proper to
these institutions. Other characterizations — as a spouse, father, resident of a
neighbourhood, friend, tenant. francophone - are excluded. It also means that
motivations are censored by remedies. The law and the court exist to provide
monetary remedies for harm suffered: vindication, attribution of blame, the
desire for acknowledgement and apology are not cognizable claims. Both
alternative identity characterization and alternative conceptions of self and
other are brute facts that republican legal theory effectively mutes.

Once again, the legal pluralist sees matters through a different lens. The pre-
ponderance of white, male. francophone professionals among the plaintiff
population of the Montreal Small Claims Court may not be pathological at all.
Perhaps certain plaintiffs have opted out of the court not for reasons of “"per-
sonality" or "socio-demographic exclusion” but because they have their own
preferred means and resources for recognizing and resolving conflict. In this
light, the pathology might rather be that republican legal theory sees this ab-
sence as a problem. The refusal to acknowledge how particular non-national
identities frame responses to State institutions results in an incapacity to rec-
ognize the alternative legal regimes generated and privileged by identities.

The legal pluralist asks whether there might be processes of social ordering
and practices for recognizing particular identities that stand in counterpoint to
traditional conceptions of rights adjudication. Perhaps informal. ambiguous,
and contradictory rules, iterated in and across multiple normative sites, reveal
citizens to be engaged in building their own legal regimes. The idea of debat-
ing and mediating conflict in non-state institutions may be more the proof of a
healthy reaction to the limited possibilities of the official State legal regime
than a pathology to overcome. Of course, this does not mean that we should
close Small Claims Courts. We should continue to improve the design of offi-
cial civil disputing institutions to render them accessible to a broad public, but
we should also not count non- or differential-use as a failure.

If law is a hypothesis for acknowledging and building identities and relation-
ships, the focus should be on the interaction between various legal regimes.
Institutions and processes constituted through particular identities would be
seen not as subordinated, unofticial counterpoints to State law. but as coexist-
ing and occasionally competing legal regimes. Decisions would have to be re-
imagined as the mediated and always contingent outcome between contesting
parties who deploy diverse institutions in order to assert the contours of their
particular identities.
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This suggests a further point about alternative institutional forms for dispute
resolution. It has recently been proposed by the Muslim League of Canada to
create a system of Islamic courts. The proposal has raised much suspicion
among those committed to republican legal theory. The counter-claims are
two-fold.

First, unlike consensual arbitration, mediation and other forms of alternative
dispute resolution, the ambition of these courts is to make determinations on
guestions of status — marriage, divorce, filiation, successions. This is thought
heretical. But recall that until the reforms of the mid-19th century Judicarure
Acts, religious tribunals exercised exactly this jurisdiction in many common
law countries. Moreover, since that time has there not continued to exist in
Canada a body of ecclesiastical courts established by the Roman Catholic
Church? Have not rabbinical courts also long existed? In other words, to
claim neutrality for the system at hand is to ignore the reality of a State court
system grounded in Judeo-Christian identity. The legal pluralist accepts that
parallel decisions by parallel authorities each responsive to recognizable iden-
tity claims have always informed civil disputing. And, as the very fact that
today we see these courts as reflecting a Judeo-Christian identity (when a
century ago one would have characterized Jews as an excluded other) reveals
how plastic the concept of "official neutrality” really is.

The second concern is that these courts are also being proposed to exercise a
jurisdiction between Muslims in matters of contract, property and civil liabil-
ity — a jurisdiction that will, it is claimed, undermine the authority of secular
courts to reinforce liberal democratic values. Again, the objection is curious.
For there have always existed specialized commercial courts organized to
decide claims within particular industries. Courts and arbitrators in the needle
trades have long settled disputes among Jewish coreligionists in that field of
endeavour. All practices of alternative dispute resolution pose a challenge
because they decentre courts as the single and official oracles of the law. Re-
publican theory can imagine only State courts as legal, and only the rules of a
Civil Code or, more generally, of a legislature, as law. To give these alterna-
tive processes institutional form that is parasitic on religious particularity is,
in such a perspective, to transform them from the realm of fact to the realm of
law, and to destroy the idea of the Rule of Law.

Here also the pluralist understanding offers a counterpoint. On what basis can
it be said that Islamic civil courts are different from, say, a labour arbitration,
or a commercial mediation? Should the criticism be that these Islamic courts
claim a general jurisdiction on the basis of religion rather than a conjunctural
economic circumstance, the pluralist would respond that deciding to see one's
religion and not one's contractual status as the dominant personal identity is
merely evidence of the empirical defects of republican legal theory. There is,
in other words, no presumptive superiority to the characterization of personal
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identities established by State law simply because they are expressed by State
law.

Who Owns the Concept of Marriage?

I should now like to offer a third example of contrasting perspectives of legal
pluralist and republican legal theory to issues of social diversity. For more
than a decade Montrealers, like people in many western States, have been
debating whether the definition of marriage should be amended so as to in-
clude same-sex unions. The political and social responses have been several,
highlighting the fact that even abstractly cast legal rules nonetheless privilege
one conception of identity over numerous other conceptions. What is impor-
tant to consider in assessing responses to the identity claims of same-sex cou-
ples, is the way in which possible responses can be framed. and the reaction
of same-sex couples to these responses.

There are about half-a-dozen commonly mooted positions offered in response
to the claim for recognition of same-sex unions. Some would seek to maintain
the status quo with no accommodation even of a "registered partnership” al-
ternative for same-sex couples. Others see the creation of a "registered part-
nership” alternative in parallel to marriage is the only available status for
same-sex couples. Still others believe that the creation of a "registered part-
nership” alternative for everyone, including heterosexual couples, same-sex
couples and other adults in non-conjugal but high-affect relationships of de-
pendence and interdependence, with marriage preserved as an additional op-
tion for heterosexual conjugal relationships would be optimal. A fourth posi-
tion is to redefine marriage so as to include same-sex couples. And finally,
some argue for the creation of a "registered partnership” regime open to all
and the withdrawal of the State from the business of recognizing or legitimat-
ing marriages.

As in previous examples, legal republican and legal pluralist responses have a
number of similarities, but being grounded in different logic of personal iden-
tities, they tend to point towards different policy outcomes. For example, both
would probably consider that some variant of the last two solutions — main-
taining an abstract conception of recognized high-affect personal relation-
ships, yet making space for those advancing identity claims to carve out their
own space and there own institutions of recognition — is both plausible and
desirable. But the rationale would be different. Republicans would ground the
outcome in the norm of abstract subjectivity. Any option that rests on an ab-
stract identity norm (marriage, civil-union, whatever) is defensible. But since
marriage has a historical content, the better option would be to create a new
abstract concept like the civil union. Pluralists would ground the outcome in
the objective of respecting the agency of those claiming particular sexual-
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orientation identities. Pluralists would not, that is, assume that within the
same-sex community there is an essential identity that can be legally captured
by a single regulatory regime tailor-made for the purpose.

The character of the pluralist position can best be seen by looking at the vari-
ous ways in which people who claim a particular identity within the gay-
lesbian-bisexual-transgendered communities conceive the appropriate policy
response. The different identity-positions that have been argued to date can be
grouped into four main archetypes. Some persons in same-sex relationships
feel that their relationship is legally or morally incomplete unless it is certi-
fied by the State as a marriage. A response to the claim to be included in the
form of public recognition is required.

By contrast, some do not feel the need to formalize their relationship for rea-
sons of moral or legal completeness. but support same-sex marriage because
the current configuration of government policies provides certain desired
benefits to married couples. Of course, this instrumental position could be
accommodated either by opening up marriage to same-sex couples, or by a
registered partnership regime for same-sex couples attributing the same social
and legal benefits, or by the State withdrawing from the marriage business,
and creating a universally-accessible regime of registered partnerships.

Some feel that the life-style and ethic of same-sex relationships are such as to
contest normality and that permitting same-sex marriage will destroy the dis-
tinctiveness of same-sex relationships and turn them into a mere reflection of
heterosexual marriage with its attendant pathologies. Indeed, there are many
who consider marriage to be an inherently heterosexual institution incapable
of reforming itself. They fear that many same sex-couples will be unable to
resist the normalizing pattern. Those who fear the inability of Muslims to
resist the call to Islamic courts express a similar viewpoint.

Finally, some feel that while the third perspective has merit, the most radical
opposition to any normality is the abnegation of a possibility. They seek to
maintain State recognition of marriage, to make same sex marriage a possibil-
ity, to make registered unions a possibility, and let both heterosexual and
same-sex couples choose what forms of recognition or mis-recognition they
desire. This recalls the legal pluralist understanding of the differential use of
the small claims court.

Of course, it is not just same-sex couples who have an opinion about the
meaning of marriage. Many heterosexual couples, especially if they are
members of religious denominations, have strong views about the "true defi-
nition" of marriage. To them, the content of marriage is given by religion, and
the State legal order must continue to reflect the national religious consensus.
Such a view parallels that of partisans of the republican conception of the
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secular school, except that in this case these heterosexual couples wish mar-
riage to remain rooted in a particular religious identity.

Those holding to republican legal theory would opt for the withdrawal of the
State or the claim for a general civil union to maintain the pretence of abstract
legal subjectivity. By contrast. given both the strongest claim for recognition
and abnegation, and the benefit of maintaining competition between religious
and secular for ownership of the concept of marriage. the legal pluralist
would see either the creation of a regime of civil unions, or the State with-
drawing from the business of marriage as less-empowering alternatives. The
preferred alternative would be to allow two (perhaps even more than two)
people involving in a high-affect relationship of dependence and interdepend-
ence to themselves decide how to express their particular identities by either
choosing. or declining to choose, to get married. To sum up, the problem for
those who reject the possibility of same-sex marriage for what may be cited
as "progressive” reasons (for example, marriage is inherently heterosexual) is
two-fold. First, they essentialize a concept that has no essence: and second,
they trespass upon the claims of others who would seek a similar recognition
of relationships of interdependence that have no conjugal component.

Conclusion

These three examples provide a ground for reconsidering the meaning of the
idea of a national legal identity. Initially, in republican legal theory the idea
evoked the notion of an abstract legal subjectivity meant to allocate space for
unconstrained human aspiration and to protect (and at the same time protract)
the various sites within which and forms through which human interaction
could be pursued. Together, the ideas of an individualistic, rights-based na-
tional public law citizenship and a national private law legal identity were
believed to provide the necessary conceptual forms, processes, and institu-
tions for particular identities to be formed, to take root and to flourish.

But not all identities manage to secure equal recognition, and legislatures
used the idea of abstract legal subjectivity to banish both personal identity
and affect from the law of everyday human relationships. Contemporary im-
migration is one aspect of social diversity that brings to light what the revolu-
tionary fervour long obscured. The nation is a political metaphor, an imagined
community: it is not an essence. And once adopted, this metaphor at once
makes possible certain strategies for re-imagining privileged relationships
while excluding others from view and consideration. Hence, legal republican-
ism disparages political multiculturalism as a view conception of legal sub-
Jectivity that, by recognizing diverse personal identities, breeds unmanage-
able social disaggregation.
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The hypothesis of legal pluralism narrates a quite different story of multiple
particular identities generating myriad legal subjectivities and their attendant
multiple agencies. On the pluralist account, state-generated private law rules
do not function instrumentally as exogenous variables acting upon passive
legal subjects. Rather, legal pluralism recognizes and brings into bold relief
the consututive agency of legal subjects as they actively construct and repro-
duce both State and non-State legal regimes. Legal pluralism rejects the divi-
sion of theoretical labour in legal republicanism that allocates the explanation
people’s behaviour vis-a-vis the State to the realm of law and the explanation
of their conduct in “other”™ and “alternative™ legal regimes to the social.

To acknowledge that multiple personal identities find expression in multiple
legal subjectivities is to accept that both public law and private law are gener-
ated in multiple sites through multiple modes of expression. More signifi-
cantly, to recognize that these multiple subjectivities generate multiple re-
gimes and to characterize these multiple regimes as “legal” regimes is to hold
them accountable to the demands of we make of all legal orders: authority
must be legitimated: procedural fairness must be respected; the minimal for-
mal conditions for the possibility of a regime of rules meant to guide human
conduct must be present: and substantive justice grounded in the equality of
people must be pursued. These demands, that is, must be fulfilled in respect
of every subjectively-generated legal regime — whether of the State, of a reli-
gious or cthnic community, or of any other identity-conferring / identity-
constituted group.

The power of the legal project that emerged in tandem with the nation State
lay in its challenge to claimed authority, whether by divine right or by im-
memorial custom and tradition. In the competition for normative allegiance,
the secular came to trump the religious, and the national both the local and the
cosmopolitan. Much is made of the liberation this produced, even though at
the same time the notion of abstract legal subjectivity denied the plural ex-
pressions of human agency and the possibilities of social diversity that this
very liberation was meant to foster.

This paper has argued that republican legal theory gives an inadequate ac-
count of how people instantiate their particular identities in the realm of eve-
ryday law. It offers legal pluralism as a theoretical alternative that brings into
reliel the agency of people to create, narrate, iterate, mediate, and negotiate
plural identities both vis-a-vis the law of the State and in the diverse non-State
legal regimes they build in interaction with others. Taking legal pluralism
seriously enables us to open up a new understanding of legal interaction: one
that involves voice wirhin a regime a law (the agency attendant upon being a
recognized legal subject), but a voice abour regimes of law (the agency of
people to create law).
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polis Project, 1997) 94,

For further reflections on identity and multiculturalism that line up with the
positions argued here, see: the special issue (2000) XIII CANADIAN JOURNAL
OF LAW AND JURISPRUDENCE: C. Taylor. MULTICULTURALISM AND "THE
POLITICS OF RECOGNITION" (Princeton: Princeton University Press, 1993); D.
Archibugi. "Principles of Cosmopolitan Democracy” in RE-IMAGINING PO-
LITICAL COMMUNITY (London: Polity Press, 1997); W. Kymlicka, MULTI-
CULTURAL CITIZENSHIP (Oxford: Clarendon, 1995); R, Janda and D. Downes.
"Virtual Citizenship” (1998) CANADIAN JOURNAL OF LAW AND SOCIETY 27.

On the relationship between identity, culture and community, see in particu-
lar: B. Anderson, IMAGINED COMMUNITIES: REFLECTIONS ON THE ORIGIN
AND SPREAD OF NATIONALISM (Rev. ed.) (London and New York: Verso,
1991): P.L. Berger and T. Luckmann, THE SOCIAL CONSTRUCTION OF REAL-
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ITY: A TREATISE IN THE SOCIOLOGY OF KNOWLEDGE (London: Penguin,
1966): A. Giddens, THE CONSTITUTION OF SOCIETY: OUTLINE OF THE THE-
ORY OF STRUCTURATION (Berkeley: University of California Press, 1984);
A. Giddens, MODERNITY AND SELF-IDENTITY: SELF AND SOCIETY IN THE
LATE MODERN AGE (Oxford: Polity Press, 1991): E. Goffman, THE PRESEN-
TATION OF SELF IN EVERYDAY LIFE (New York: Doubleday, 1959); Id.,
STIGMA: NOTES ON THE MANAGEMENT OF SPOILED IDENTITY, (Englewood
Cliffs, N.J. : Prentice-Hall, 1963).

Institutional Design

Issues of institutional design are fundamentally about the contingent interplay
of agency and structure in the self-understanding of citizens. I have addressed
these problems of institutional design from the perspective of social ordering
processes in "The Swiss Army Knife of Governance” (forthcoming in P. Eli-
adis, et al, eds., REDESIGNING GOVERNMENT, (McGill-Queens University
Press, 2003): THE GOVERNANCE OF HUMAN AGENCY, (Sub-Committee of the
Canadian Senate on Illegal Drugs, 2003); "The Integrity of Institutions: Role
and Relationship in Constitutional Design" in R. Macdonald, ed., SETTING
JUDICIAL COMPENSATION: MULTIDISCIPLINARY PERSPECTIVES (Ottawa: Law
Commission of Canada, 1999) at 7-23: “Les Vieilles Gardes: Hypothéses sur
'émergence des norms, U'internormativité et le désordre A travers une typolo-
gie des institutions normatives,” in Le Droitr Soluble: Contributions quéebé-
coises a I'étude de 'internormativité, ed. J. Belley (Paris: L.G.D.J., 1996);
“The Design of Constitutions to Accommodate Linguistic, Cultural and Eth-
nic Diversity" in K. Kulesar and D. Szabo, eds., DUAL IMAGES [:] MULTI-
CULTURALISM ON TWO SIDES OF THE ATLANTIC (Budapest: Royal Society of
Canada - Hungarian Academy of the Sciences. 1996) at 52-84: "Recognizing
and Legitimating Aboriginal Justice: Implications for a Reconstruction of
Non-Aboriginal Legal Systems in Canada" in ABORIGINAL PEOPLES AND THE
JUSTICE SYSTEM (Ottawa: Royal Commission on Aboriginal Peoples, 1993)
at 232,

On different functions of governance and institutional means for regulating
these functions: R.D. Wolfe, "See you in Washington?" (2003) 9:4 CHOICES
3: "Rendering Unto Caesar: How legal Pluralism and Regime Theory Help in
Understanding ‘Multiple Centres of Power" in G. Smith and D. Wolfish, eds.,
WHO IS AFRAID OF THE STATE? CANADA IN A WORLD OF MULTIPLE CENTRES
OF POWER (Toronto: University of Toronto Press, 2001); A., "Governing in
Global Networks" in M. Byers, ed., THE ROLE OF LAW IN INTERNATIONAL
POLITICS (Oxford: Oxford University Press, 2000). For a symbolic take on
these questions see J. Webber, "Constitutional Reticence" (2000) 25 Aus-
TRALIAN JOURNAL OF LEGAL PHILOSOPHY 125; "Constitutional Poetry: The
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Tension Between Symbolic and Functional Aims in Constitutional Reform"
(1999) 21 SYDNEY LAW REVIEW 260,

The studies of the Small Claims Court and related institutional processes are
reported in: “Judicial Scripts in the Dramaturgy of the Small Claims Court”
(1996) 11: 1 CANADIAN JOURNAL OF LAW AND SOCIETY 63 (with Seana C.
McGuire); “Small Claims Court Cant.” (1997) 34 OSGOODE HAIL LAw
JOURNAL 509 (with Seana C. McGuire): "Tales of Wows and Woes from the
Masters and Muddled: Navigating Small Claims Court Narratives™ (1998) 16
WINDSOR YEARBOOK OF ACCESS TO JUSTICE 48 (with Seana C. McGuire): J.
Paquin, “Avengers. Avoiders and Lumpers: The Incidence of Disputing Style
on Litigiousness™ (2001) 19 WINDSOR YEARBOOK OF ACCESS TO JUSTICE 1.

As concerns the issue of same-sex marriage a useful compendium is Law
Commission of Canada, BEYOND CONJUGALITY (Ottawa: Supply and Ser-
vices Canada, 2002).

Legal Pluralism and Republican Legal Theory

I 'have argued for a pluralist understanding of law and identity in LESSONS OF
EVERYDAY LAW (Montreal: McGill-Queen's Press for the School of Policy
Studies. Queen's University and the Law Commission of Canada, 2002); "By
Any Other Name..." in R. Macdonald and B. Bonneville, eds., SPEAKING
TRUTH TO POWER: A TREATY FORUM (Ottawa: Law Commission of Canada
and B.C. Treaty Commission, 2001) 73: "Regards sur les rapports juridiques
informels entre langues et droit” (2000) 3 REVUE DE LA COMMON LAW EN
FRANCAIS 137: "Legal Bilingualism" (1997) 42 MCGILL LAW JOURNAL 119;
"Metaphors of Multiplicity: Civil Society, Regimes and Legal Pluralism”
(1998) 15 ARIZONA JOURNAL OF INTERNATIONAL AND COMPARATIVE LAW
69; "What is a Critical Legal Pluralism?" (1997) 12 CANADIAN JOURNAL OF
LAW AND SOCIETY 25 (with Martha-Marie Kleinhans).

There are a number of excellent recent studies of the theory of identity and
the relationship of legal structure to identity. See J. Nedelsky, "Embodied
Diversity and the Challenges to Law" (1997) 42 MCGILL LAW JOURNAL 91: .
N. Kasirer, "Le droit robinsonien” in N. Kasirer, ed.. LA SOLITUDE EN DROIT
PRIVE (Montreal: Thémis, 2002) 1; C. Stychin, “A Postmodern Constitution-
alism: Equality Rights, Identity Politics, and the Canadian National Imagina-
tion.” (1994) 17 DALHOUSIE LAW JOURNAL 61-82: J. Wicke, “Postmodern
Identity and the Legal Subject” (1991) 62 UNIVERSITY OF COLORADO LAW
REVIEW 455-74; N. Iyer, “Categorical Denials: Equality Rights and the Shap-
ing of Social Identity™ (1993) 19 QUEEN'S LAW JOURNAL 179-207: D.
Howes, "In the Balance: The Art of Norman Rockwell and Alex Colville as
Discourses on the Constitutions of the United States and Canada" (1991) 29
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ALBERTA LAW REVIEW 475; ""We Are the World' and its Counterparts: Popu-
lar Song as Constitutional Discourse” (1990) 3 INTERNATIONAL JOURNAL OF
PoLiTics, CULTURE AND SOCIETY 315; R. Leckey, "Chosen Discrimination”
(2002) 18 SUPREME COURT LAW REVIEW (2d) 445.

On the relationship of republican legal theory to standard legal structures see:
P. Fitzpatrick, THE MYTHOLOGY OF MODERN Law (London: Routledge,
1992); B. de Sousa Santos, TOWARD A NEW LEGAL COMMON SENSE (Lon-
don: Butterworths, 2002); L.B. Tremblay, THE RULE OF LAW, JUSTICE AND
INTERPRETATION (Montreal and Kingston: McGill-Queen’s University Press,
[1997): LM. Young, INCLUSION AND DEMOCRACY (Oxford: Oxford University
Press, 2000).
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1. Ce texte trouve son origine dans une réflexion sur le raisonnable et le droit,
commencée il y a plus de vingt-cing ans alors que je me nourrissais de
I"enseignement oral de mon maitre, le professeur Schwarz-Liebermann von
Wahlendort'. Les colloques de I'ISAIDAT me donnérent 'occasion de I'in-
tensifier et la formaliser’. C’est en hommage a un autre grand maitre, le pro-
fesseur Rodolfo Sacco. président des instances sous I'égide desquelles se
déroula le colloque de Turin sur La diversité humaine et le droit, que je dédie
le présent texte, sollicité par mes amis italiens qui m’ont demandé de revenir
sur ¢e theme immense et inépuisable}. Les deux grands maitres sus-nommés,
qui tous deux ont marqué la science juridique en I'ouvrant a la dimension
comparative. m’ont entre autres choses appris, le premier i allier la réflexion
juridique et philosophique et le second a intégrer dans mes analyses les di-
mensions linguistique et anthropologique. Ces quelques pages sont un cadeau
d’anniversaire au maitre et ami turinois qui entamait vaillamment sa neuvie-
me décennie alors que nous tenions ce colloque.

Outre les deux maitre-livres que sont Fondements et principes d’un ordre Juridique
naissant, Paris/L.a Haye, Mouton. 1971 ; Réflexions sur la nature des choses et la
logique du droit. Paris/La Haye, Mouton, 1973, voir les volumes XXI. XXIIT, XXIV
et XXVII de la Bibliothéque de philosophie du droit, Paris, L.G.D.J., 1976 4 1982,

« Le raisonnable et le droit : standards, prototypes et interprétation uniforme ». Ars
Imterpretandi, Jahrbuch fiir Juristische Hermeneutik/Journal of Legal Hermeneutics,
Vol. 7, 2002, p. 221-238, texte qui reprend « Le prototype, clé de I'interprétation
uniforme : la standardisation des notions tloues en droit du commerce international »,
contribution au 2° colloque de I'SAIDAT (Institut subalpin pour I'analyse du droit des
activités transnationales) sur L’interprétation des textes juridiques rédigés en plus
d’une langue, sous la dir. de R. Sacco, L'Harmattan-Ttalia. 2002, p. 183-202.

Mauro Bussani et Michele Graziadei, « La diversité humaine et le droit, un projet de
recherche international », Rev. int. dr. comp., 2002, t47. Conformément a I'objectif
formulé par les initiateurs de ce projet interdisciplinaire, je m’efforcerai d’éviter les
développements juridiques détaillés pour rester sur le plan d'une réflexion générale
accessible aux spécialistes d’autres disciplines que le droit. Cela n’empéche aucune-
ment & mon propos de s’insérer aussi dans la thématique d’un autre réseau de re-
cherche : Uniform Terminology for European Private Law, dont les membres sont les
universités de Turin (coordinatrice), Barcelone. Lyon 3, Miinster, Nimegue, Oxford et
Varsovie. Ce réseau fait partie du programme THP (fmproving Human Potential)
financé par la Commission européenne (Contrat n® HPRN-CT-2002-0022).
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