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THREE CENTURIES OF
CONSTITUTION MAKING IN CANADA.

WILL THERE BE A FOURTH?*

RODERICK A. MACDONALDt

Introduction

There is, one supposes, something inevitable about the fact that a public
lecture delivered in a Faculty of Law by a legal academic from Quebec
should deal with the Canadian Constitution. Yet mere inevitability is
not sufficient justification for selecting any particular topic. I have
chosen to speak about the Constitution for both practical and personal
reasons. The former require no great elaboration. Last fall's referendum
outcome was a sobering, if cathartic, reminder of just how fragile
political arrangements can be. As for the latter I need mention only one
idea. Holding the Douglas McK. Brown Visiting Professorship has
given me the occasion to spend a semester in British Columbia and to
experience first hand the aspirations and frustrations of British Colum-

* This text was initially delivered on is March 1996 as the Douglas McK. Brown Lecture at the
Faculty of Law, University of British Columbia. In preparing the lecture for publication I have
not reworked its style in any substantial way. Nor have I succumbed to the scholarly temptation
to footnote the trite. The pedigree of the ideas presented here can be traced to the following
sources: IL A. Macdonald, "Meech Lake to the Contrary Nothwithstanding" (199) 29 Osgoode
Hall LJ. 253, 483; L A. Macdonald, The Design of Constitutions to Accommodate Linguistic,
Cultural and Ethnic Diverity: Reftexions on the Canadian Ecperiment unpublished text presented
at the Conference on Constitutional Protection ofMinorities, co-sponsored by the Royal Society
of Canada and the Hungarian Academy of Sciences, held at Budapest on 9-12 September 1995;
C. Taylor, Reconciling the Solitudes: Essays on Canadian Federalism and Nationalism (Montreal:
McGill-Queen's University Press, 1993); J. Tully, Strange Multiplicity: Constitutionalism in an
Age of Diversity (Cambridge: Cambridge University Press, 1995); and J. Webber, Reimagining
Canada (Montreal: McGill-Queen's University Press, 1994).

I would like to thank my colleagues-Jeremy Webber at McGill University and Elizabeth
Edinger at U.B.C.- for their insightful comments on an earlier version of this lecture. I would
also like to thank Dean Lynn Smith for inviting me to take the McK Brown Chair, and the
faculty and students at U.B.C. for making my semester both enjoyable and intellectually
enriching.

t F. IL Scott Professor of Constitutional and Public Law, Faculty of Law, McGill University;
McIK Brown Visiting Professor, Faculty of Law, University of British Columbia; Fellow, Law
and the Determinants of Social Order Programme, Canadian Institute for Advanced Research.
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bians with Canadian constitutional politics. These aspirations and
frustrations, I have learned, are every bit as genuine and deeply felt as
those held in that part of Canada where I live. No thoughtful assessment
of Canada's constitutional conundrums can leave them unaddressed.

This lecture is my effort, however incomplete and however inade-
quate it may be, to repay the benefit this Chair has bestowed on me. I
would like to offer a perspective on Canadian constitutional politics that
originates in the aspirations and frustrations of someone from Quebec.
But let me immediately enter two caveats. Most importantly, my
perspective originates in the understandings of a member of a very
special subset of the Quebec population: its English-speaking commu-
nity. And even then, I cannot claim to reflect the diversity of opinion
present within Quebec's various English-speaking communities. Just as
we err in thinking that francophone Quebeckers have a single voice on
constitutional matters, so too we err in thinking that English-speaking
Quebeckers are constitutionally univocal. Part of my message here is
that heterogeneity and multiplicity increasingly characterize how con-
stitutional questions in Canada are framed and debated.

My second caveat relates to my authority to be giving a lecture on this
theme at all. My perspective is that of a non-specialist and I speak
neither as a politician, nor as a member of a political elite. Moreover,
even though I occupy the F. R. Scott Chair of Constitutional and Public
Law at McGill University, I do not hold myself out to be, and I am not
generally perceived as, a constitutional expert in the normal sense of the
term. My opinion is rarely sought by politicians and the media. The
philosophy, history, politics and sociology of law are my principal
research fields. As applied to the Canadian Constitution, these concerns
are my animating themes this evening.

I have divided this lecture into four sections. I begin with philosophy:
what questions should define constitutionalism in a liberal democracy
and what questions and issues actually do define constitutionalism in
Canada today? I then consider history: what have been, over three
centuries, the different approaches we have taken to asking and answer-
ing these questions? Constitutional politics is the theme of my third
section: what do we want from our Constitution? What processes and
institutions do we have for realizing our objectives? My fourth section is
about sociology, or what has been labelled as "the Quebec question": is
partition-of Canada, of Quebec-our only option for recognizing
and accommodating geographic, ethnic, cultural and linguistic diver-
sity? I conclude by suggesting how we might recast the form of our
defining constitutional questions in a way that allows us to come to
workable answers for the twenty-first century and beyond.
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It goes without saying that I do not for a minute believe that we can
put the constitutional issue to bed once and for all. No matter the
outcome of any referendum or any process of constitutional amend-
ment, we will never "solve" our constitutional conundrums. To borrow a
metaphor, a constitutional arrangement is somewhat like a marriage:
the only time the various tensions, conflicts and upsets of a normal,
healthy relationship between two people are solved is when the marriage
ends. And if it ends in divorce, we all know that the decree nisi rarely
produces closure on the previous relationship. Politicians, professors
and pundits who promise a quick fix that will lead to constitutional
closure are either wilfully blind about Canadian constitutional philoso-
phy, ill-informed about Canadian constitutional history, duplicitous
about Canadian constitutional politics, naive about Canadian constitu-
tional sociology, or all four at once. As I hope to illustrate, constitutional
debate about the extent of federal and provincial legislative authority
and about the make-up of institutions of national governance is our one
truly national symbol. We disparage this constitutional debate at our
peril.

When I was a young boy, I first heard a joke that I now realize
perfectly captures the Canadian situation:

Once upon a time there was an international essay writing competition
in which teenagers from the G-7 countries participated. The topic was
"the elephant." The student from the U.K. wrote an essay entitled "The
Elephant and the Monarchy." The French student wrote "The Gourmet
Guide to the Elephant." The Italian wrote "The Love Life of the Elephant."
The German submission was "Are Elephants Well-organized and Efficient?"
The Japanese student wrote "The Elephant and the Export Trade." The
student from the U.S. wrote "The Elephant and the Market Economy." And
the Canadian student entitled the essay "The Elephant, a Federal or a
Provincial Responsibility?"

Plus ca change, plus c'est pareil: Haven't we been here before?

Federal-provincial constitutional politics do, at first glance, seem to be
Canada's albatross. Why are we and our politicians so preoccupied with
this aspect of the Constitution? If we have to debate the Constitution,
why can't we be like the United States, where important matters such as
the Bill of Rights attract attention? Moreover, why is it that when the
economy is in need of attention and public finances are in shambles, the
division of constitutional powers continues to occupy such an impor-
tant place in Canadian political life? Why can't we settle the Quebec
issue once and for all? And why has everyone else-from the premiers of
Alberta and British Columbia, to equality seekers under the Canadian
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Charter ofRights and Freedoms, to aboriginal peoples claiming an inher-
ent right to self-government-caught the Quebec disease of turning
every conceivable issue and grievance into a constitutional conflict?

Some commentators see these preoccupations as evidence of a deep
malaise in the country. They ask why our politicians don't get the
message the way Bill Clinton got it four years ago: "It's the economy,
stupid!" My view is just the opposite. Far from deflecting us from
our true agenda as a polity and far from being destructive of the fabric
of the country-that is, far from being an inappropriate surrogate for
public policy issues that really matter-asking and answering these
types of questions are in fact what defines Canada. Not just today, not
just over the past fifty years, not just since the confederal period of
1867-1873 and not just from the time of the British conquest of New
France in 1759 and 176o have these issues been a concern. In fact, they
have dominated since the first contacts between Europeans and aborigi-
nal peoples in the sixteenth and seventeenth centuries. Just as the
fictional American student essayist correctly saw concern with the
market economy as reflecting a recurring, rock-bottom theme in U.S.
political self-definition, so too the fictional Canadian student essayist
correctly saw concern with the institutions of governance and with the
allocation of political authority (and since 1867, with the management
of federal and provincial jurisdictional conflict) as a recurring, rock-
bottom theme in Canadian political self-definition.

I acknowledge that it is unusual to phrase the telos of a country in
terms of arguments about governance. Usually journalists, scholars and
politicians take the position that what defines a country is its commit-
ment to a relatively limited set of goals. This commitment is said to
permit citizens to describe their patriotism by reference to core values
that are broadly shared regardless of geography or gender, religion or
race, culture or class. We are all familiar with such expressions of
patriotism; they seem to enamour our neighbours to the south. One can
be American or one can be un-American. And if one is American, one
can be as American as apple pie, or baseball or, more recently and thanks
to Madison Avenue, Chevrolet.

But can one be either Canadian or un-Canadian? The very expression
"un-Canadian" rings false. And because it rings false it is also very
difficult to imagine a noun to describe what being Canadian entails.
Some years ago, a CBC radio contest was held on this theme. Contes-
tants were asked to complete the phrase "as Canadian as .... ." The
winning entry struck me as uncannily accurate. It was: "as Canadian as
... it is possible to be under the circumstances."

This winning entry provides the key to a tremendously important
point of constitutional philosophy that is underappreciated by political
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theorists, probably because of the overwhelming dominance of the
American model of civic republican virtue. What defines a modern
liberal, pluralistic state is not a common set of values to which all citizens
subscribe. It is neither an exclusionary ethnic nationalism nor a shared
set of beliefs about the purposes of the state, the functioning of the
society and the economy sustaining an exclusionary civic culture. When
Lucien Bouchard says that Canada is not a real country he is making a
fundamental mistake about the character of a liberal-democratic polity.
For Bouchard, Canada is not a real country because it does not have a
particular set of shared values and shared purposes: it does not have what
American political theorists like to call an ideological mission and what
separatists in Quebec like to call a projet de socit (a blueprint for a
society). What he means to say, and what misguided federalist politi-
cians who constantly harp on the theme of national unity by proclaim-
ing flag days and promoting national anthems and pledges of allegiance
mean to say, is that they want a country where there can be a specific and
uniform predicate to the phrase "as Canadian as . .. ."

Yet to imagine such a predicate requires one first to imagine that there
can be a congruence of tat (political state) and nation (be this defined as
civic culture or as ethnicity). It presupposes that a modern state depends
on positing an exact fit between linguistic-cultural-ethnic character and
political organization. Such a congruence is a virtual impossibility in
modern heterogeneous countries like Canada. It was, nonetheless, the
founding fiction of the nation-state. The state was conceived as the
highest expression of the general public will of a people-its volksgeist.
This same assumption is the founding fiction of multiethnic, demo-
cratic, jacobin territorial states such as, for example, France and the
United States. There is said to be a civic culture-a non-ethnic civic
patriotism-that is unique to each state and by reference to which the
ideological boundaries of the state may be drawn. Whether explicitly
ethno-cultural or linguistic, or whether grounded in the invocation of a
distinctive civic culture, all nationalist movements in modern demo-
cratic states appeal to the homogenizing imagination that, if transposed
to Canada, would require a relatively precise definition of Canadian.

Let there be no doubt about my own position. I categorically reject all
attempts to control membership in any political unit by reference either
to ethnicity, language, religion, culture or to some set of common
obligatory values of civic virtue. It is not the content of the definition
that is troubling, for it matters not at all whether the values are pro-
pounded by Lucien Bouchard, Sheila Copps or Glen Clark. Of course, I
acknowledge the temptation to frame debates about society in such
substantive terms. So, for example, in the United States politicians seek
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to appropriate a position on issues such as freedom of speech, the right
to bear arms, capital punishment, abortion and family values as being
the American way. They castigate adversaries as un-American. Again, in
Quebec there is an industry that seeks to define itsprojetde sociit so as to
distinguish between real Quebeckers (nous) and others (les autres). And,
unfortunately, in Canada today there is a growing gaggle of well-
meaning but misguided powdermonkeys who seek to define what it
means to be Canadian in terms of substantive shared values: medicare,
regional equalization payments, social programs, bilingualism and so on
are said to differentiate Canada from the United States. Commitment to
these so-called shared values is held out as a litmus test for identifying
true Canadians. These values are then deployed to proclaim that, for
example, the Reform Party is not simply wrong on certain of its policies,
but is in fact un-Canadian. Even though I do not personally support the
Reform Party, I find this exclusionary conception of citizenship and
social definition distasteful.

I believe, rather, that what genuinely characterizes a polity and what
differentiates one polity from another are the questions that are under-
stood as framing political debate. How do citizens understand basic
issues of public policy? How do they structure these issues for discus-
sion? Of course, the specific answers one gives to these questions, and to
a lesser degree even the questions themselves, are not etched in stone:
they will change over time. But even in the divergent ways in which they
have been formulated over time, and even in the multiple ways in which
they might presently be formulated, they will have a continuity and a
commonality.

Part of my purpose is to suggest that what many denigrate as constitu-
tional wrangling is a central component of our shared framing of
questions. In Canada, we debate foundational questions about the kind
of society we wish to build and maintain-questions about equality,
poverty, liberty and personal security- by reference to the organization
of constitutional authority. These debates are engaged through ques-
tions about the character of membership in the Canadian political
community: how should we recognize and accommodate ethnic, cul-
tural and linguistic diversity? They recur in questions about the locus of
sovereignty: does ultimate political authority reside in the Queen, in
Parliament, in the courts, in the Constitution or in the people? And they
are worked out in questions of institutional design: what is the relative
political presence that should be afforded, for example, to provinces and
regions that have traditionally been more industrialized, and to prov-
inces and regions that have traditionally been more agricultural and
resource based?
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To be blunt about the matter, politicians, professors and pundits who
want us to solve our constitutional conundrums once and for all are
engaged in a risky business. To solve the constitutional issue is not to
solve the basic socio-economic problems and political concerns that
have historically generated constitutional debate as a means for their
expression. These prognosticators had better have some replacement
issues handy as a vehicle for framing our deepest questions about the
kind of society in which we want to live. Furthermore, these replace-
ment issues had better be ones that do not lead us down the path of
exclusionary nationalism that is characteristic of both the Parti qu~blcois
and over-zealous American patriots like Pat Buchanan.

Jamais deux sans trois: To forget history is to be condemned to relive it

I have just tried to argue that as a matter of legal and political philosophy
we should not be troubled by our apparent preoccupation with constitu-
tional matters. In this section, I would like to make a parallel plea from
the perspective of legal history. Here I retrace the steps by which the
polity now called Canada has, over the past three centuries, previously
worked through analogous conundrums to those it now confronts.
However much we may believe our current situation to be unique and
unprecedented, it is not. Our constitutional history has much to teach, if
only we would listen.

As a matter of legal continuity, European politico-legal traditions that
have become established in Canada trace their origins to the founding of
Quebec in 16o8. Earlier European settlements, by the Vikings at Anse-
aux-Meadows in the tenth to twelfth centuries and by Sir Humphrey
Gilbert in Newfoundland at the end of the sixteenth century, have
simply left no continuing legal deposit. Viewed as a matter of constitu-
tional law, and excepting those small parts of the maritime provinces
transferred to the United Kingdom under the Treaty of Utrecht ofi7i3,
the Canada of 1996 finds its origins in two events of 1763: the Treaty of
Paris, by which the French Crown formally ceded que/ques arpents de
neige (a few acres of snow) to the British Crown, preferring to retain
islands in the Caribbean as a more valuable colony; and the English
Royal Proclamation of 1763, by which certain aboriginal claims were
recognized.

During the first decade following the capitulation of New France
much confusion reigned as to the nature of the political regime, the
institutions of governance and the rules of law applicable to the con-
quered territory. Sovereignty passed from the French Crown to the
British Crown, yet doubt remained about the status of the French-
speaking Roman Catholic population. At the same time, a contest for
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control of government broke out between those English, Scottish and
Irish settlers and officials who were more or less sympathetic to the
conquered habitants and those who were not. Recently arrived English-
speaking merchants of Montreal and Quebec, as well as British soldiers,
sought to replace the existing civil law with the common law, especially
in connection with matters of trade and commerce, land tenure and
successions. Finally, the local inhabitants engaged in a form of passive
resistance by boycotting the newly established English courts.

The threat of unrest from the Thirteen Colonies to the south and the
desire of colonial authorities to maintain the fidelity of the population of
New France led to both military rule being lifted from the conquered
colony and to the passage of the Quebec Act in 1774. This statute
recognized French civil law, afforded full civil and political rights to
Roman Catholics and established the first institutions of colonial gov-
ernment. It was a constitutional document intended to produce both
unity and coherence in the political administration of the colony. While
the QuebecAct was cited in the American Declaration ofIndependence as
one of the grievances justifying rebellion, it achieved its domestic
purposes and the population of Quebec resisted both the blandishments
of Benjamin Franklin and the army of Benedict Arnold in 1775. Never-
theless, despite the efforts of the colonial governor, Sir Guy Carleton, to
maintain a conciliatory policy towards the habitants, an influx of large
numbers of American Loyalists after the British surrender in 1783
radically changed the demography of the new colony. Before long,
Canada's first separatist movement arose. Following an investigation by
the British colonial secretary, a pluralizing and diversifying constitu-
tional arrangement was proposed. Under the ConstitutionalAct of 179 1,
Ontario was formally separated from Quebec. Two new colonies-
Upper Canada and Lower Canada-emerged from the partition.

Over the course of this thirty-year period, what have since become
Canada's dominant constitutional themes made their first appearance
on the political landscape. These constitutional themes include the
tension between English-speaking and French-speaking inhabitants,
the disruptive effect of new players (in these circumstances, loyalist
immigrants) on existing constitutional arrangements, the economic
conflict between commercial interests and agricultural and resource-
based economic interests, the allure of the United States, the desire to
maintain an evolutionary rather than a revolutionary constitutional
tradition, and a willingness to fundamentally reorganize the organic
framework and institutions of government. Twice more-once in the
nineteenth century and once in the twentieth-these themes repeated
themselves over a similar thirty-year period.
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The nineteenth century equivalent of the pattern first played out
between 1763 and 1791 took place from the I83os through the i86os.
Political conflict in Upper and Lower Canada culminated in the rebel-
lions of1837 and 1838 and was followed by a commission of inquiry that
gave rise to what is now known as the Durham Report. This report,
which also considered the situation in Nova Scotia and New Brunswick,
made two recommendations of present interest. To begin, the report
proposed the gradual establishment of responsible government within
all the colonies of British North America. Secondly, it proposed the re-
unification of Upper and Lower Canada in a new political arrangement,
the express purpose being to assimilate the French-speaking population
of the latter. Following a three-year period of military government, the
1841 Act of Union was proclaimed. The new Constitution accomplished
both of these institutional goals, although the substantive goal of assimi-
lation did not follow. As in 1774, the solution to socioeconomic conflict
and political instability was thought to lie in a political structure that
emphasized unity and coherence in colonial governance.

Nevertheless, the turmoil did not abate significantly. In 1849, the
Montreal commercial bourgeoisie produced an Annexation Manifesto
in which it sought to join the United States. It felt that its trading
interests were being sacrificed on the altar of politics and that politics
also precipitated a general economic depression. That same year, the
English-speaking loyalist rabble of Montreal torched the parliament
buildings in Montreal as a protest against conciliatory policies towards
the French-speaking population of Lower Canada: conciliatory policies
that came in the form of the Rebellion Losses Bill Finally, the legislative
assembly of Canada became hopelessly deadlocked on political matters,
and governments constantly rose and fell. The conflicts were numerous.
They existed between Roman Catholics and Protestants, between com-
mercial interests and the landed classes, between the Tory and eccle-
siastical establishment (in Quebec, the bleus) and the reformers and
clear Grits (in Quebec, the rouges), and most notably, between political
1lites in Upper Canada and Lower Canada. Durham's plan to assimilate
French-speaking Quebeckers rested on giving equal representation to
the more sparsely populated Upper Canada of 1841; by the mid-i850s
immigration to Ontario meant that the concept of equal representation
of Upper and Lower Canada undervalued the voice of Upper Canada in
the governing process.

Two decades of political disruption, social conflict and economic
hardship produced further inquiry into revising constitutional arrange-
ments. Moreover, as in the 178os, new players-New Brunswick, Nova
Scotia, Newfoundland and Prince Edward Island at the table, with the
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Red River Colony, British Columbia and Vancouver Island not far from
view-shaped the new design. The threat of another U.S. invasion
became increasingly real as the U.S. Civil War was winding down. The
mercantile classes of Montreal and, to a lesser extent, those of Toronto,
sought out a new hinterland for their respective commercial empires.
The clamour for greater colonial self-government and decolonialization
was raised by most political groups and factions in Canada. Not sur-
prisingly, a socio-economic and political context like that of the 1780S
generated a constitutional solution like that of 1791. Just as the constitu-
tions of 1841 and 1774 were initiatives that promoted unity, coherence
and homogeneity, the British North America Act of 1867 (as completed
by later enactments embracing Manitoba in 1870, British Columbia in
1871 and Prince Edward Island in 1873), like the ConstitutionalAct of
1791, was a reconfiguration aimed at plurality, diversity and hetero-
geneity. But this time, instead of a strict political separation, a federal
structure was included in the new constitutional arrangement.

This thirty-year pattern seems to be in the course of repeating itself
once more in the twentieth century. The i96OS witnessed violent civil
unrest in Quebec, and in 1970 the WarMeasuresAct was invoked to deal
with the F.L.Q. kidnappings. Canada also experienced significant socio-
demographic change, especially after modifications to immigration
policy in 1968. These produced not one, but two, Royal Commissions of
Inquiry: these were the Dunton-Laurendeau Commission on Bilingual-
ism and Biculturalism in the I96OS and the Pepin-Robarts Commission
of the late I97Os. Following the election of the separatist Parti quibicois
in 1976 and Quebec's first sovereignty referendum in 198o, the federal
government promoted a new constitutional pattern that resulted in the
enactment of the Constitution Act, 1982. As in 1774 and 1841, two main
organic purposes were pursued: decolonialization and unity. The for-
mer was accomplished through patriation of the amending formula, a
step intended to finally sever the imperial link. However, unlike the
unification of executive and parliamentary institutions previously pur-
sued, coherence in 1982 was sought symbolically: the Charter was
intended to galvanize a new unifying view of Canadianism and national
citizenship.

As in the previous two centuries, this constitutional renovation did
not actually calm political turbulence. Once again there were new
players who contested their place in the newly-ordained structure. The
multicultural constituency, Charter patriots and aboriginal peoples all
came to advance claims for constitutional recognition. Changing popu-
lation and changing economic patterns put the legitimacy of existing
institutions and patterns of governance into question: cabinet represen-
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tation, the conditions of senate membership and resource ownership
became key points of conflict. There was a renewed threat from the
United States. This time the threat was neither military nor political
but, as a result of changes to the Canadian economy that were later
reflected in the Free Trade Agreement of the late 198s, economic. And
of course, the country has lived through yet another decade of political
stalemate over negotiating Quebec's place in the federation. When these
are taken together, it is no surprise that contemporary constitutional
politics, most notably those reflected in the politics of the failed Meech
Lake and Charlottetown Accords, bear an uncanny resemblance to the
politics of the old Province of Quebec in the 178os and to the politics of
the United Canadas in the 185os.

This series of thirty-year cycles, the third of which is now nearing
completion, might suggest an inexorable logic to Canadian constitu-
tional reform. But it is important not to overstate the lessons of history.
First, these cycles have been cast primarily as cycles of unity and
plurality, of coherence and diversity, and of homogeneity and hetero-
geneity. But they are much more than that; they are also cycles of
progressive decolonialization and progressive political democratization,
as well as cycles of accommodating new territories and new groups of
citizens. On the first point, the gradual achievement of political sover-
eignty has already been noted. But it is also worth observing how the
management of constitutional politics has become more democratic.
Between 1774 and 1791, Canadian constitutional politics were managed
primarily by the governor general with minimal input from his advisors,
even though the input increased throughout the period. Between 1841
and 1867 Canadian constitutional politics were managed primarily by
the elected executive with minimal input from parliamentary political
elites, also with that input increasing throughout the period. Between
1982 and 1996 Canadian constitutional politics have been managed by
political ilites with minimal input from extra-parliamentary interest
groups and coalitions. However, once again the input from such groups
has increased throughout the period.

Second, these cycles have been cast using the language of unity and
plurality, of coherence and diversity, and of homogeneity and hetero-
geneity. Recently, at the urging of politicians in Quebec, aided and
abetted by the premiers of Alberta and British Columbia, it has become
common to describe them in terms of centralization and decentraliza-
tion. This is much too unidimensional a characterization because it
suggests, ahistorically, that the only issue in question is the relative
jurisdictional authority of the provincial and federal Parliaments. The
above discussion reveals that these cycles of formal constitutional recon-
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figuration also relate to the loci of executive and legislative authority, to
the character of the dominant structures of governance, to tle spirit of
political participation and to the criteria for membership in the polity.
The objects and purposes of these paired attempts to maintain constitu-
tional equilibrium simply cannot be captured in the unsubtle structural-
ist language of centralization and decentralization.

Third, it is misleading to see each of these swings of the govern-
ance pendulum as uniquely homogenizing or heterogenizing. However
much the Quebec Act of 1774 was a constitution promoting unity and
coherence, by legitimating the Roman Catholic church in the new
colony it also worked to pluralize and diversify political authority.
However much the ConstitutionalAct of 1791 was a pluralizing constitu-
tion, it maintained a unitary executive in the person of the Governor-
General of Canada, and by so doing it protected the transportation,
financial and trading infrastructure of the commercial empire of the St.
Lawrence. However much the Act of Union of 1841 was a constitution
promoting unity and coherence in colonial governance, the legal, mu-
nicipal and educational institutions of Upper and Lower Canada re-
tained their diversity. However much the British North America Act of
1867 was a pluralizing and diversifying constitution, the vesting of the
principal trade and financial powers in the federal government operated
an important unification of the new country's economic institutions.
Finally, however much the Constitution Act, 1982 was cast in the genre of
unity and coherence, the accompanying s. 9 zA of the renamed Constitu-
tion Act, 1867 on non-renewable natural resources, and the various
formulae for constitutional amendments, including the unanimity for-
mula for significant changes, effected at least some pluralization of
political power. Failed attempts at amendment since 1982 clearly reveal
this pluralization.

What emerges from this review is the sense that Canadian constitu-
tional renovation invariably occurs in two formal stages, however multi-
ple its informal stages may have been. Thirty years of attempted unity
and coherence as a response to civic turbulence (1763 to 1791) were
followed by 50 years of relative plurality and diversity (i791 to 1841).
Then 30 years of attempted unity and coherence as a response to civic
turbulence (1841 to 1867) were followed by i5 years of relative plurality
and diversity (1867 to 1982). Given the continuing political contestation
of the Constitution Act, 1982, one might well conclude that the pattern
seems to be repeating itself. On three different occasions over three
consecutive centuries the strategy of unity, coherence and homogeneity
as a response to socioeconomic change and political conflict has not
produced a lasting constitutional equilibrium. It remains to be seen
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whether Canadians are capable of imagining, within the next few years,
a constitutional reconfiguration that parallels those of 1791 and 1867 or
whether, in the absence of achieving a new equilibrium, the break up of
the country is inevitable. This is the issue to which I now turn.

L 'tat, c'est moi: What do we want from our Constitution?

To present Canadian constitutional history as I have, implies that the
domain of constitutional politics will be our most important challenge
in the immediate future. Within this domain, questions of constitu-
tional design will predominate over those of constitutional practice. The
challenge is to imagine the contours of the constitutional text that
completes the 1982 initiative. Our previous institutional arrangements
and our previous self-understandings suggest that this challenge will
have three quintessentially Canadian dimensions.

First, there is the dimension of membership. We need to con-
sider who will take up the destabilizing role that new constitutional
players typically fill. How shall we deal with the aspirations of abor-
iginal peoples and how shall we accommodate the changing socio-
demographic and population patterns that result from migration and
immigration and that affect the whole country? Second, there is the
dimension of constitutional continuity and adaptability. We need to
consider how the country will maintain its political and economic
sovereignty in a world economy. Is there a way to conceive our political
and economic future without simply substituting economic colonialism
in a global marketplace for our previous political colonialism in the
British Empire? Third, there is the dimension of framework and institu-
tions of governance. We need to consider the substance of a compensat-
ing constitutional adjustment that will counterpoint the patriation
exercise. What will it comprise? Can we find political structures and
processes of governance within which the Canadian constitutional
conversation will continue, even if these are as different from the federal
strategy of 1867 as the strategy of I 867 was from the separatist strategy of
1791?

At a higher level of abstraction there is nothing especially unique to
Canada about these questions; they reflect themes that underpin liberal
constitutionalism itself. Nonetheless, they have a particular timbre in
Canadian constitutional politics. It is this particularity that provides
clues as to where our answers may lie and as to how these answers may
help us address concerns emanating from Quebec.

Consider first the idea of membership. Modern constitutions usually
prescribe who is establishing the constitutional order by a formula such
as "We the People." These formulae serve to enumerate which groups
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and which individuals are to form part of the political community. But
the formulae themselves remain without content. Whether any particu-
lar constitution takes adequate account of aboriginal or indigenous
peoples, whether it entrenches slavery, whether it distinguishes between
the political rights of men and women, whether it gives adequate voice
to newer arrivals such as immigrants or whether it adequately reflects
population transfers within a polity, are matters of practical politics that
can only be answered by reference to specific cases.

Even when implicit, as in Canada, a "We the People" formula for
membership typically does not speak to the possibility of, and the need
for, future inclusion of the presently excluded. The QuebecAct of 1774
did not envision, and was not designed to reconcile, the linguistic,
religious and cultural tensions generated by the massive migration of
United Empire Loyalists in the 178os. A new design-that of the
Constitutional Act of 79i-was required for this. Again, the Act of
Union of 1 841 simply did not offer adequate institutional structures to
respond to the demographic shift during the 1850s. It could not accom-
modate the shift between a previously less populated Upper Canada and
a previously more populated Lower Canada, and it also could not
accommodate other political units like Nova Scotia and New Brunswick
in the r 86os. For this, a new design, that of the British North AmericaAct
of 1867, was required. Today we can see that the Constitution Act, 1982
did not adequately anticipate various institutional adjustments. These
adjustments relate to the amending formula, the character and make-up
of the Senate, and interprovincial equalization required by chang-
ing population patterns in, for example, the maritime provinces and
British Columbia. Despite some acknowledgment of the fact, the 1982
Act also failed to elaborate a constitutional structure within which new
political units-be they new territories such as Nunavut or areas of self-
government created through the land claims settlement process-
giving voice to aboriginal peoples could be easily recognized.

Without a careful rethinking of these membership issues, Canada
will not survive the twentieth century. The means for readjusting our
responses to the aspirations of francophone citizens in Quebec are held
within the very rethinking that seeks to accommodate the aspirations of
Canada's aboriginal peoples and those of citizens of provinces like
Alberta and British Columbia. Remembering that the real constitu-
tional issue has historically been one of membership also reminds us that
concerns emanating from Quebec have played a key role in creating the
heterogeneous polity called Canada that is now celebrated around the
world.
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A second recurrent theme of modern constitutions is their attempt to
trace the conditions of their own continuity and adaptability. A consti-
tution typically asserts its supremacy over all other law and provides an
exclusive amendment procedure for accommodating change. A national
constitution rests on the belief that the tangled web of attachments and
commitments of the past can be transformed in such a way that they do
not impede the full exercise of political autonomy. However much the
new state must reconcile itself in practice to a world of economic and
social interconnectedness, the proclamation of sovereignty permits this
defacto dependence to be asserted as volitional, rather than as histori-
cally required. In addition, constitutions usually provide for complex
processes to govern their amendment. These processes may be uniform,
or they may be variable, depending on the amendment in question.
They may sometimes require only ratification by legislatures or they
may require ratification by the electorate. They may sometimes provide
for a veto power for certain constituencies and may sometimes elaborate
principles that may not be amended, even by unanimous consent.
Necessarily, the scope of political independence and the content of a
domestic amending formula are also questions of practical politics that
can only be answered by reference to specific cases.

In the Canadian context the question of sovereignty has had, and still
has, several dimensions. The Quebec Act of 1774 did not contemplate
that the first colonial assemblies would mature into the fill-blown
Legislative Assemblies that were central features of the Constitutional
Act of179 1. The Act of Union of 1841 did not really imagine that its bow
to responsible government would lead to the establishment of colonial
self-government in the British North America Act of 1867. Today,
however, the issue is less one of political independence-should Can-
ada discard the monarchy and become a republic?-than it is one of
economics. The Constitution Act, 1982 simply does not speak to how the
country might further extract itself from overdependence on one trad-
ing partner through an enhanced federally-managed economic union,
and through active participation in multilateral trade agreements like
the GATT and the now expanding NAFTA. What is more, far from
facilitating constitutional amendment, the Constitution Act, 1982 has
made it practically unachievable. By a perverse logic, the harder that
explicit amendment is made, the more it becomes desirable. That which
is designed to ensure the stability and continuity of a constitutional
order may, by its very myths of stability and continuity, generate a
rhetoric that all politics are constitutional.

Without carefully rethinking the rationales for any given framework
of internal and international trade or for any given amending formula,
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Canada will not survive the twentieth century. But again, in this very
rethinking to accommodate a changed dynamic of economic interde-
pendence lies the means for readjusting our responses to Quebec's
concern about protecting its socio-cultural specificity through a selec-
tive constitutional veto. Remembering that the real constitutional issue
has historically been one of adaptation-an evolutionary rather than a
revolutionary constitutionalism-also reminds us of the key role that
Quebec's concerns have played in creating the 233-year-old governance
structure that has been justly celebrated around the world for its conti-
nuity and adaptability.

The third constant in contemporary liberal constitutionalism is the
shifting balance between the authority of central and state governments
and in the practical allocation of control over the institutions of gover-
nance. Modern constitutions typically express a choice about the alloca-
tion of political sovereignty by establishing either a unitary, federal or
confederal system. If federal or confederal systems, these allocations will
necessarily rest either on a mythology of symmetry or a reality of
asymmetry. A constitution will speak to the intra-state institutions,
mechanisms and procedures that are to be adopted, the powers that
should be allocated to each of the governmental agencies or constituent
parts, and the rationales for allocational differences (be these grounded
in material factors such as a natural resource base, political factors such
as a large slave population or linguistic-cultural-ethnic factors). Sim-
ilarly, the allocational challenge bears on the getting and giving of
revenue: ownership of public property, taxation, borrowing and spend-
ing (including transfer payments to states and individuals), equalization
and the division of the public debt. Once again, these allocations are
questions of practical politics that can only be answered by reference to
specific cases.

The Canadian constitutional arrangement, whatever its form, has
never been symmetrical. In the Constitution Act of 179i, Upper and
Lower Canada had different structures of governance, different provi-
sions relating to established religions and different legal systems. In the
Act of Union of 1841, many of these were maintained and Upper Canada
was given an equal number of seats in the Parliament of the United
Canadas, notwithstanding' a significantly smaller population. In the
British North America Act of 1867 and its complementary constitutional
documents of i870, 1871 and 1873, given the diversity of the pro-
vinces comprising the federation, these asymmetries were myriad. They
touched the distribution of legislative jurisdiction, the ownership of
non-renewable and offshore resources, implicit understandings about
the location of federal defence, prison or departmental facilities, and the
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dispensing of governmental largesse. Quebec has always been required
to be bilingual and initially had a bicameral legislature with guaranteed
minority representation. Prince Edward Island and British Columbia
received promises of ferries and railways respectively. Newfoundland
and Nova Scotia have different rights to the offshore fishery. Moreover,
in practice, through regionally-targeted expenditure programs such as
unemployment insurance or through federal equalization payments,
Canada's several provinces have never actually been symmetrically
treated.

Without carefully rethinking the character of and justification for
these asymmetries in legislative authority and federal spending, and
without an effort to balance them against mythical assertions that the
country is a compact between ten equal provinces, Canada will not
survive the twentieth century. But in this very rethinking-within a
general context of reconfiguring institutions of governance-lies the
means for readjusting our responses to the desire of Quebec's govern-
ment to achieve recognition of the province's distinctiveness. Remem-
bering that the real constitutional issue has historically been one of
assessing the limits of asymmetry also reminds us that Quebec's con-
cerns have played a key role in creating a federal constitution that can
successfully accommodate a province with almost 40 percent of the
country's population (Ontario) alongside a province that has less than
one percent (P.E.I.).

Explicit constitutional provisions that relate to membership, sover-
eignty and governance have a particularity because of the context of
their elaboration, the conventions of drafting and the accidents of
history. But they also have a particularity because the written constitu-
tion of any country must always be read against its unwritten constitu-
tion: its constitutional inheritance and constitutional practices. The
claims of history are such that there can be no easily importable
constitutional solution that reflects the distilled and abstract wisdom of
another polity. Moreover, every constitution, however revolutionary, is
tributary to the day-to-day practices of the political community to
which it bears witness. Nonetheless, acknowledging history does not
mean that the implicit constitution will have a fixed political content,
and recognizing practices does not mean that these conventions will be
immunized from evolution. Every constitutional order mediates the
claims of history and the claims of practice through its explicit text.
Thus, however much the advent of the Charter may have made some
forms of Canadian constitutionalism more similar to those found in the
United States, Canadian political and legal culture is largely resistant to
framing its substantive questions as they are framed in the United
States.
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The politics of constitutionalism in Canada are driven by the unique
manner in which it seeks a reconciliation of history and practice.
Whatever the historical grounding of Quebec's claim to cultural dis-
tinctiveness, this claim is mediated by the practical claim of, for exam-
ple, British Columbia to greater constitutional influence. Whatever the
historical grounding of Quebec's claim that Canada is comprised of two
founding peoples, this claim is mediated by the practical claim of, for
example, aboriginal peoples for analogous constitutional recognition.
And whatever the historical grounding of Quebec's claim that the final
colonial link should be cut through a declaration that Canada is a
republic, this claim is mediated by the practical claim from the rest of
the country for cultural and social policies to palliate its threatened
economic colonization by the United States. Recognizing the impor-
tance of achieving this reconciliation through a constitutional text
brings me to my fourth theme-the sociology of the Constitution.

Vive la difference: How should we deal with difference?

In the past, the question of political difference (including linguistic,
religious, ethnic, cultural and geographic difference) in Canada has
most often been posed as the question "What does Quebec want?"
Today, by contrast, this question is explored through the metaphor of
partition: can we partition Canada? If so, can we partition Quebec? In
the language of constitutional sociology all these several questions may
be recast as one: "Must nations become states?" Phrased in this way, the
issue is not just a Quebec question because it applies equally to aborigi-
nal peoples. What is more, as Canada's various provinces become more
visible as the culturally heterogeneous societies they always were, the
question can now be seen as one that affects all Canadians.

It has never been possible to argue that Canada is a homogenous
ethnic nation-state. Largely because of Quebec, heterogeneity has been
an inescapable feature of Canadian political life from the beginning.
Even if Quebec were now to separate, given continuing patterns of
immigration and the belated recognition of aboriginal peoples, hetero-
geneity would be inescapably with the country for the conceivable
future. How, then, should a political state recognize and accommodate
the kind of linguistic, religious, ethnic and cultural diversity that is
characteristic of Canada?

This question may be best approached by standing the problem on its
head: what types of responses are open to linguistic, cultural, religious
and ethnic minorities who feel marginalized by political majorities?
While secession is that which now comes immediately to mind, it is in
fact only one of at least five possible responses. These five are secession,
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emigration, participation, assimilation and suicide. From the percep-
tion of the majority, there is a mirror image to each of these. They are
territorial expulsion, deportation, recognition, co-optation and geno-
cide. The fifth possibility should be summarily left aside since collective
suicide is not a response that ensures the continuing survival of the
minority; and of course, its mirror-genocide-is not a morally defen-
sible approach to the issue of diversity. Nevertheless, various twentieth
century experiments in ethnic cleansing suggest that moral repugnance
is no bar to a political leadership bent on recovering some lost empire.

Secession, emigration and assimilation, like suicide, do not really
address the issue of recognizing and accommodating difference. Con-
sider secession. If the minority in question succeeds in engineering a
definitive territorial rupture of the state, whether accomplished by
constitutional means such as a negotiated partition or whether accom-
plished by non-constitutional means such as a unilateral declaration of
independence, the partitioned political state ceases to exist as a lin-
guistically, culturally and ethnically diverse entity because the relevant
elements of diversity are no longer present. That is also the case for
emigration. If all members of a linguistic, cultural or ethnic community
emigrate, the prior state ceases to exist as a polylinguistic, polycultural or
polyethnic entity. The situation is likewise for assimilation. Whether
this is accomplished voluntarily or whether it is coerced by the political
majority, the assimilation of a minority means that the prior state ceases
to exist as a polylinguistic, polycultural or polyethnic entity. In each of
these three cases (assuming the secession, emigration or assimilation is
total) the sociological result is the same: linguistic, cultural and ethnic
homogeneity. Of course, from the perspective of the minority, what
distinguishes secession and emigration from assimilation and suicide is
that in the former cases, the minority survives intact.

The challenge for modern heterogeneous liberal democratic states,
therefore, is to understand the conditions under which minorities will
choose the third possible response-participation-over secession,
emigration, assimilation and suicide. The question is this: when will a
minority bent on survival resist the siren-song of personal or collective
self-determination in favour of membership in a larger heterogeneous
political state? Its answer demands consideration of what makes politi-
cal participation meaningful. Not surprisingly, much depends on the
attitude taken by majorities. In order for members of a minority to feel
that their membership in a larger society is possible without their
assimilation, they must believe that their participation as a minority is
welcome and that their voice is being heard. The central issue for
minorities is recognition: are they afforded recognition by the majority
and do they recognize themselves in that recognition?
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The problem in Quebec today is that many francophones have
concluded that their full participation as francophones in the Canadian
political community is no longer possible. They believe that they are
viewed by the majority as just another immigrant group that will be
assimilated over time, like the cajuns of Louisiana. Even more, they
believe that it is more possible to elaborate a comprehensive projet de
sociti that ensures their survival outside the framework of the Canadian
federation than within it. But even among those Quebec nationalists
who voted oui in the sovereignty referendum, about one-half still
entertain the hope that meaningful participation in the Canadian
political community is possible. They believe that other Canadians do
wish to "hear their voice" in the sense of accepting that they may have
different political and constitutional beliefs, faiths, convictions, inter-
ests and preoccupations. And they do at least partly recognize them-
selves in the idea of Canada, even if they feel that the recognition is
currently imperfect. For francophone Quebeckers, the emotional strug-
gle is for a recognition that makes a meaningful participatory voice
possible.

But nota bene: participation is a perception of the minority speaker,
not the majority listener. However much the federal government does in
fact promote and buttress the French language across Canada, this is
less important than the perception of non-recognition within Quebec.
How well francophones in Quebec feel that their voice is being heard
cannot be measured by assessing how much hostility is provoked in
other parts of Canada when Ottawa makes efforts to listen. Federal
policies of bilingualism outside Quebec may serve the interests of
francophone provincial minorities such as Acadians, franco-Ontarians,
franco-Manitobans and the like. In Quebec, however, they work to
opposite effect: they serve the interests of the English-speaking minor-
ity. This explains the ambivalence that many francophone Quebeckers
hold towards official bilingualism in Ottawa. It also explains why the
provisions of the Meech Lake Accord that sought to afford Quebec
recognition as a distinct society and to enshrine a veto on constitutional
amendments had such an importance.

The symbolism of socitd distincte has become the litmus test of
recognition for most francophones in Quebec, be they nationalists or
federalists. It is, of course, significant that the Prime Minister and the
leader of the opposition are both francophones from Quebec, and that
between them they dominate the federal constitutional agenda. Recog-
nition certainly involves meaningful input into federal institutions
(cabinet representation, influence on Bank of Canada decisions, ade-
quate representation in the Senate, a seat on the Supreme Court of
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Canada and so on) of the very kind that many in British Columbia, with
some reason, feel is denied to them.

But recognition also involves acknowledging the special role that the
government of Quebec has in fostering the French language in Canada.
The whole idea of a federal system is itself one mark of such recognition.
Nonetheless, since Confederation in 1867, the development of telecom-
munications and transportation technology, changes to the social pro-
gram expectations visited upon governments, and especially since the
Charter of Rights and Freedoms in 1982, modifications to the role of the
courts have significantly altered the initial federal design as it plays out
in Quebec. Today, meaningful recognition requires explicit (and not
just, as in the British North America Act of 1867, implicit) acknowledg-
ment that even though every province has its distinctiveness, Quebec is
truly a province unlike all the others.

The above understanding of when participation will be preferred to
secession, emigration, assimilation and suicide applies equally to minor-
ities within provinces. Aboriginal peoples across Canada, francophones
in provinces other than Quebec and in particular, English-speakers in
Quebec, have come to perceive their destinies in these same terms.
Faced with the possibility of Quebec secession, the situation of aborigi-
nal peoples and of the diverse English-speaking communities in Quebec
is more or less analogous to that of Quebec francophones within
Canada. All perceive that territorial separation is a viable option; once
one boundary is up for grabs, all boundaries are up for grabs. But there is
this difference. The answer to the question, "What does Quebec want?"
will invariably be couched primarily in the language of recognition
rather than in the demand for special powers. The answer to the
question, "What do English-speaking Montrealers want?" will invaria-
bly be couched primarily in the language of special powers rather than in
the language of recognition. In this difference it is possible to see why
cartesian claims of principle formulated in Quebec are not adequately
addressed by responses grounded in Lockian pragmatic experimental-
ism formulated elsewhere in Canada.

As a matter of constitutional sociology, the lesson of the indepen-
dence movement in Quebec over the past thirty years would seem to
be this: recognition-both symbolically through the distinct society
clause and institutionally through a constitutional veto -is the sine qua
non for a perception of meaningful participation. However much other
political units in Canada may feel that the current institutions of federal
governance are ill-adapted and non-responsive to their aspirations, this
lack of responsiveness does not amount, in its political logic, to a denial
of recognition. As a matter of symbolic recognition, what matters most
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in Quebec is the acknowledgment of its specificity, and this acknowl-
edgment is grounded in exactly the same perception as the claim
of aboriginal peoples for recognition of their inherent right to self-
government.

As a matter of institutional legitimacy, the rationale for a constitu-
tional veto is intimately connected to the loss of de facto political power.
With a domestic amending formula that denied de jure what the
government of Quebec previously could claim de facto, the establish-
ment of a division-of-powers veto assumes a key place in achieving
recognition. Paradoxically, the more British Columbia achieves such de
facto power and the more its political importance in Canada comes to
approximate that of Ontario, the less it genuinely needs any such formal
veto.

Finally, as a matter of practical politics, there is little transfer of
constitutional jurisdiction that differentiates the position of the Quebec
government from that of British Columbia's government. After all, it is
the federal power to tax, spend and redistribute-much more than any
head of federal legislative authority-that undermines meaningful fed-
eralism in Canada.

Conclusion

In concluding this peroration on the possible constitutional fitures of
Canada, four points strike me as worthy of reiteration.

First of all, our constant preoccupation with the Constitution-with
institutions of governance and the allocation of authority between
Ottawa and the provinces-is not the unmitigated evil it is portrayed to
be. Failure does not lie in our inability to solve this problem once and for
all. It consists, rather, of our inability to convince the international
money markets that the Constitution is our question, in exactly the
same way that bickering about how liberals in Washington are destroy-
ing the economy is the American question. Political instability may be
our albatross, but our ongoing constitutional conversation is not. This
reminds me of the joke with which my professor of Wills and Estates
opened his course in 1971:

After two decades of hard work that generated the revenue to finance his
child's legal education, a small-town sole practitioner took his first vacation
when that child graduated and joined the office as a junior. When he
returned from vacation some four weeks later, the child proudly announced:
"Father, you know that Macdonald estate on which you were working these
past twenty years? Well, I finally wound it up while you were gone." At this
news the father became apoplectic. "You imbecile," he said. "It was billing
on that file that put you through law school."
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Let us not forget that federal-provincial constitutional negotiation is
how we debate the kind of society we wish to have. It is our question-
the question that keeps concern alive for those issues that make Canada
the most admired (although, let us acknowledge, nonetheless imperfect)
polity in the world today. We settle it conclusively at our peril.

Second, our formal constitutional history has typically run in cycles
of unity and plurality, of coherence and diversity, of homogeneity and
heterogeneity. We are currently between the pairs of a twentieth century
version of constitutional renovation that will lead to a new equilibrium.
These pairs have, in their slightly different eighteenth and nineteenth
century manifestations, ensured the continuity of this polity-what-
ever its formal name and complexion. Canada has previously achieved
equilibrium through both separation and federalism. It may be that our
future holds forth an equilibrium operated by means of a true confedera-
tion. However much we may be attached to our current structures of
governance, we need not atavisticly hold to them when they can no
longer serve our purposes:

In Tom Sawyer there is a story of Tom and Huck trying to dig up buried
treasure. Even though there is a shovel nearby, Tom starts digging with his
pen-knife. Huck keeps trying to give him the shovel but Tom replies:
"Everyone says this is a job for a pen-knife." After twenty or so futile
minutes, Tom turns to Huck, pointing at the shovel and says, "Pass that pen-
knife over there."

Let us recognize that, even though we have recently been engaged in a
particular constitutional discourse, we have not always deployed this
discourse and the language we use has not always meant the same thing.
We have the power to change the content we give to our treasured
formulae; we even have the power to change the formulae themselves.

Third, our constitutional politics are not static. We cannot imag-
ine that the specific components of our constitutional conversation
will remain constant. Our issues and our interests-about member-
ship, continuity and governance-have retained a permanency. But we
should acknowledge the likely transformations of each that will be
brought about by the recognition of aboriginal peoples, by an interna-
tionalized trading context, and by alternative conceptions of constitu-
tional asymmetry. The constant reminder provided by disquiet in
Quebec will help us to better understand the character of our contempo-
rary challenges. What we must do, as we work through the adjustments
that these socio-economic transformations stiggest, is keep the wisdom
of the law reformer clearly in view. Law reform rarely provides solutions
to the social problems that the law is trying to regulate. It usually only
solves existing legal problems by giving ongoing social problems a new
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expression and a new form. Our task as Canadians is to make certain
that when we modify our Constitution, we trade in our old class of
constitutional problems for a better class of problems that allows us to
address our genuine political concerns more effectively:

As a child I remember a story about a sick man who enters the hospital for a
serious operation. Following the operation, the patient's spouse inquired as
to her husband's health. She was told that the operation was a complete
success. When she asked to see her husband, the doctor informed her that he
had died as a result of the operation. But, he added, that as his widow she at
least had the satisfaction of knowing that he had died cured.

Let us acknowledge that now is the time to complete the process of
constitutional renovation that was begun in 1982. This should be done
by seeking ways of expressing our fundamental questions that will
engage the imagination and fidelity of all Canadians. But let us also not
be so keen to change our entire Constitution with one big round of
textual reform that we wind up killing the country in the process.

Fourth, the principal challenge confronting Canada today is the
challenge of recognition. In slightly different ways, it is a challenge that
speaks to all of us. It is a challenge that speaks to the aspirations of
francophone Quebeckers, it is a challenge that speaks to the claims
of aboriginal peoples, it is a challenge that speaks to the ambitions
of equality seekers under the Charter and it is a challenge that speaks
to the frustrations of British Columbians. Finding the metaphors and
the vehicles for acknowledging and accommodating these diverse needs
for recognition is the key to moving constitutionalism forward. Just
as Quebec's fundamental interest in recognition is a constitutional
constant-although its particular negotiating position as reflected in
the expression socifti distincte may need to be recast or abandoned-so
too is our fundamental interest in the continuity of a Canada whose
questions we know need not commit us to any particular position as to
how that interest is maintained in the years ahead. However much our
federal constitution in 1867 was preferable to our separatist constitution
in 179 1, and however much it may be preferable to a separatist constitu-
tion parading as souvereinet-association in 1996, it is not ineluctably
preferable to any other model for continuing Canada's constitutional
conversation into the twenty-first century.

I began this lecture with a rhetorical question: "Three Centuries of
Constitution Making in Canada: Will There Be a Fourth?" I now
conclude with the hope that the analysis presented here leads you to
agree with me that an affirmative answer is indicated.


