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at the Conference LITIGATING THE VALUES OF A NATION, held in Jerusalem, May 7-9, 1998;  "The 
Acoustics of Accountability", a paper presented to the 14th Annual Conference of the Council of 
Canadian Administrative Tribunals -- ADMINISTRATIVE  TRIBUNALS:  GOVERNANCE, ETHICS AND 
REFORM, held at Ottawa, Ontario on May 31-June 2, 1998;  "Measure for Measure -- Audits and 
Accountability", an after-dinner address to the Annual Meeting of the B.C. Council of 
Administrative Tribunals, held at Richmond, B.C. on November 1, 1998; "Global Law, Local 
Practices or Local Law, Global Practices", a paper delivered to the CONFERENCE ON BEST 
PRACTICES IN ADMINISTRATIVE JUSTICE sponsored by the Canadian Council of Administrative 
Tribunals, held at Vancouver, B.C. on October 12, 1999;  and "Governance of Tribunals or 
Tribunals of Governance", an after-dinner address to the Administrative Law Section of the 
Canadian Bar Association, delivered at Edmonton, Alberta on October 25, 1999. !
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Wade MacLaughlan, Hans Mohr, Stephen Owen and Guy Rocher.  I am especially grateful to my 
colleagues Jean-François Gaudreault-Desbiens, Richard Janda, Nicholas Kasirer, Yves-Marie 
Morissette, Stephen Toope, Shauna van Praagh and my friends Nathalie DesRosiers (President, 
Law Commission of Canada) and Bob Wolfe (Policy Studies, Queens University) for their 
insightful critiques of a earlier draft.  Kristen Rundle, an LL.M. candidate, and Hoi Kong, a B.C.L./
LL.B. candidate, both at the Faculty of Law, McGill University provided invaluable research 
assistance.  Students enrolled in the course Administrative Process of the Faculty of Law, McGill 
University during the winter semester 2001 also picked over an early draft with passion and 
insight.  Finally I acknowledge the critical comments and interventions of those who participated in 
the 9th Annual Conference.  I trust that my revisions do justice to the points they raised.  !



!!
 ABSTRACT !!!
Good governance is a central preoccupation of law reformers in liberal democracies.  In North 
America today, two themes are paramount.  How is it possible to generate legitimated, politically 
accountable, normative authority in regulatory agencies?  And how does one ensure the 
independence and impartiality of those non-legislative and non-judicial bodies through which 
governance is achieved?   !
Typically, legal scholars from common law countries have offered up strong "Rule of Law" models 
as the answer to both questions.  Agencies and tribunal decision-makers should be constrained 
by detailed organic statutes and regulations, and their decision-making processes patterned on 
those of courts.  Moreover, to ensure fidelity to the Rule of Law ideal, their activities should be 
subject to unfettered appellate or jurisdictional control by an independent judiciary.  These moves 
are thought to ensure that public power (discretion) is exercised neither arbitrarily nor capriciously.  
They are also held to guarantee that decisions will be taken according to the requirements of due 
process (affected parties will have an opportunity to present their case, and the decision-maker 
will be both impartial and independent -- that is, insulated from inappropriate political or economic 
influence).   !
This paper dissents from the hyper-judicialized view of good governance just set out.  It focuses 
on the relationship between independence and accountability in one species of state institution -- 
the administrative agency, board or commission that exercises all manner of governance 
functions.  Nevertheless, the arguments presented are, with only minor modification, equally 
applicable to other public decision-makers such as central bureaux and courts themselves.  The 
thesis is two-fold:  first, however important they may be, courts are not the most important external 
guarantors of agency independence and impartiality;  second, the most effective assurances of 
agency accountability are not external, but are internal to the agency itself.   !
In arguing that the best external guarantees of independence and impartiality do not come from 
courts exercising the judicial review function, but from other institutions that focus on the 
structures and processes of agency governance I draw a distinction between due process under 
the Rule of Law as an abstract ideal and administrative due process as the actual exercise of 
regulatory power.  I consider general independent external oversight institutions such as a 
Freedom of Information and Privacy Commissioner, an Auditor-General, an Ethics Commissioner, 
a Civil Service Commission, and an Ombudsman Office, as well as the plethora of specialized 
independent oversight agencies such as a Judicial Council, a Police Commission, a Council for 
Tribunals, and a Security and Intelligence Review Commission, a Chief Electoral Officer, and so 
on as essential to ensuring the impartiality and independence of public agencies.  Of course, 
without a strong non-governmental sector -- an independent legal profession, an independent 
accounting profession, independent universities, a free and independent press and media, and 
vibrant organizations of civil society devoted to promoting good governance -- these external 
oversight agencies cannot be fully effective.  True independence and accountability in regulatory 
bodies flows from vigilance by both state and non-state oversight institutions. !!



The complementary claim -- that the key components of tribunal impartiality and independence 
are not external but internal -- is meant to direct attention to mechanisms and processes of 
everyday agency action.  The main internal components of accountability flow from the 
acknowledgement by public officials that the quality of an agency's performance of its external 
regulatory mission is directly correlated to the quality of its own internal law.  Internal agency 
accountability has at least three dimensions:  accountability in relation to personnel;  
accountability in relation to process;  and accountability in relation to results.  In each dimension, 
the single most important determinant of agency accountability is the personal accountability of 
individual agency members to themselves.  An agency member can never be truly impartial and 
independent of inappropriate political or economic influence, can never by truly accountable to his 
or her office, to his or her colleagues, and to his or her regulatory clientele, unless he or she is 
accountable to himself or herself. !!



!
Introduction 

!
 Few domains in the legal world of western democracies have been the subject of as many 

searching inquiries and fundamental reconsiderations as the law relating to independent and 

semi-independent administrative agencies, boards, commissions and tribunals.    Let me take 1

Canada as an example.  That country has been witness to a 35-year litany of Royal Commissions, 

Task Forces, Parliamentary Committees, and Ministerial References into administrative 

    ! The expression "independent and semi-indepdendent administrative agencies, boards, 1

commissions and tribunals" does not, I appreciate, have the same resonance in civil law Europe 
as in the common law world.  Indeed, the theme I am meant to address is couched in terms of the 
impartiality and independence of "neutralized institutions".  For this reason I should like to begin 
by defining my terms.  I do so along three axes. !
 First, their function.  Agencies, boards and commissions are governmental regulatory 
bodies meant to develop and apply public policy in a particular field or sector.  They typically have 
broad authority to educate, legislate, investigate, manage, issue policy guidelines, police 
decisions, award licenses and franchises, and so on.  They are also often given authority to make 
adjudicative-type decisions in individual cases.  By contrast, the term tribunal is usually reserved 
for those bodies whose authority is limited to making adjudicative-type decisions.  So, for 
example, in Canada, there exists both a multi-functional Quebec Human Rights Commission, and 
a specialized adjudicative body known as the Quebec Human Rights Tribunal.   !
 Second, their legal status.  All agencies are creatures of statute that have been delegated 
a limited jurisdiction to directly regulate a specific field of activity.  The difference between an 
"independent administrative agency" and a central authority such as a department, ministry, or 
bureau can be found in the degree of political control to which the agency is subject.  Independent 
agencies are not part of the public service apparatus and are meant to operate at arms-length 
from the government.  They normally have separate budgets voted by Parliament.  Typically, 
appointments to major agencies are executive appointments subject to similar processes as 
appointments to the judiciary.   !
 Third, their policy rationale.  The reason for independent agencies can be traced to the 
1930s belief that "ideology can be made subservient to rationality":  the belief that it is possible to 
create expert agencies that can apply rational standards to the regulatory task free from political 
interference.    !
 For a general discussion of the forms and characteristics of agencies in Canada and the 
United States, see R. Dussault and L. Borgeat, TRAITÉ DE DROIT ADMINISTRATIF (2nd. ed.) (Quebec:  
Presses de l'université Laval, 1984) vol I, at 1-289;  and K.C. Davis, ADMINISTRATIVE LAW TEXT  
(3rd. ed.) (St. Paul:  West Publishing, 1972) ch. 1.
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governance going back to the McRuer Inquiry in Civil Rights of 1969.     2

!
 This is not all.  Besides these official studies, Canadians have been subjected to a barrage 

of Law Reform Commission Reports and think-tank studies.  The law reform commissions of 

Canada, Ontario, British Columbia, Alberta and Nova Scotia all produced substantial documents 

during the 1970s, 1980s and 1990s, as did the government of Quebec.    Other Commissions of 3

Inquiry contributed more specialized Working Papers to the doctrinal bibliography.    In brief, not 4

many NGOs, public agencies, commissions of inquiry and governments have resisted the 

temptation to sacrifice Canada's forests on the altar of administrative law reform.  The ritual has 

been especially prevalent ever since the agenda of privatization, deregulation and government 

    ! ROYAL COMMISSION INQUIRY INTO CIVIL RIGHTS, 5 vols. (Toronto:  Queen's Printer for Ontario, 2

1969), popularly known as the McRuer Commission.  Other notable examples includes RAPPORT 
DU GROUPE DE TRAVAIL SUR LES TRIBUNAUX ADMINISTRATIFS [:] L'HEURE EST AUX DÉCISIONS  
(Quebec:  Gouvernement du Québec, 1987);  RAPPORT DU GROUPE DE TRAVAIL SUR CERTAINES 
QUESTIONS RELATIVES À LA RÉFORME DE LA JUSTICE ADMINISTRATIVE [:] UNE JUSTICE ADMINISTRATIVE 
POUR LE CITOYEN  (Quebec:  Ministère de la justice, 1994);  REPORT OF THE REVIEW OF ONTARIO'S 
REGULATORY AGENCIES [:] DIRECTIONS  (Toronto: Queen's Printer for Ontario, 1989).  For a 
summary review of the Ouellette Report and a bibliography of similar Task Forces, see R.A. 
Macdonald, "Reflections on the Report of the Quebec Working Group on Administrative Tribunals 
(Ouellette Commission Report)"  (1988) 1 CANADIAN JOURNAL OF ADMINISTRATIVE LAW AND 
PRACTICE 337.

    ! See, most recently, Law Reform Commission of Nova Scotia, FINAL REPORT [:] REFORM OF THE 3

ADMINISTRATIVE JUSTICE SYSTEM IN NOVA SCOTIA  (Halifax:  N.S. Law Reform Commission, 1997).  
Governments have also been recently active in promoting administrative law reform through Task 
Forces and Commissions.  In Quebec, for example, a rethinking of tribunals formed a major part 
of the "Justice Summit" celebrating the 35th anniversary of the Quebec Ministère de la justice.  
See LES ACTES DU SOMMET DE LA JUSTICE -- LA JUSTICE [:] UNE RESPONSABILITÉ À PARTAGER 
(Quebec:  Ministère de la justice, 1993).

    ! Most notable among these are the six volumes of studies on Law, Society and the Economy 4

produced for the ROYAL COMMISSION INQUIRY INTO CANADA'S ECONOMIC PROSPECTS (Toronto:  
University of Toronto Press, 1985):  volume 46 -- "Law, Society and the Economy";  volume 47 
"The Supreme Court of Canada as an Instrument of Political Change";  volume 48 -- "Regulations, 
Crown Corporations and Administrative Tribunals";  volume 49 -- "Family Law and Social Welfare 
Legislation in Canada";  volume 50 -- "Consumer Protection, Environmental Law and Corporate 
Power";  and volume 51 -- "Labour Law and Urban Law in Canada".
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down-sizing has achieved political popularity.     5

!
 For all this effort, however, can it be said that Canadian understandings of governance and 

accountability in agencies and tribunals have advanced much beyond the parameters traced by 

the McRuer Report and its critic, John Willis, three decades ago?     More generally, has thinking in 6

the common law world about administrative governance -- in particular about the design and 

operation of agencies -- moved beyond the false dichotomy between "due process under the Rule 

of Law" and "administrative due process within administrative law" initially propounded by A.V. 

    ! An instructive example of how a political agenda can drive administrative law reforms 5

proposals can be found in the case of Ontario.  See:  Government Task Force on Agencies, 
Boards and Commissions, REPORT ON RESTRUCTURING REGULATORY/ADJUDICATIVE AGENCIES 
(Toronto:  Queen's Printer for Ontario, 1997);  Agency Reform Commission, EXCELLENCE IN 
ADMINISTRATIVE JUSTICE:  DELIVERING BETTER SERVICE  [:]  A CONSULTATION ON REFORM OF 
ONTARIO'S REGULATORY AND ADJUDICATIVE AGENCIES  (Toronto:  Queen's Printer for Ontario, 1997).  
This Commission has also produced background papers on "Sharing Services -- The 
Restructuring of Agency Service Delivery", "Improving Performance and Accountability", 
"Business Practices and Technology for Improving Service Delivery", "Improving Tribunal Hearing 
Procedures" and "Improving Performance and Accountability".

    ! I am referring to the debate launched by John Willis in his comment on the first volumes of 6

McRuer Report:  "Lawyers' Values and Civil Servants' Values" (1968) 24 UNIVERSITY OF TORONTO 
LAW JOURNAL 351.  Willis objected to what he perceived as 19th century axe-grinding in the 
Report, and challenged the Royal Commission of Inquiry to give specific examples of where it 
found agencies running amok.  He cited his 1947 book CANADIAN BOARDS AT WORK (Toronto: 
Macmillan, 1941), and the report by James Landis, REPORT ON REGULATORY AGENCIES TO THE 
PRESIDENT-ELECT U.S. Senate, Committee on the Judiciary, 86th Congress, 2nd Session 
(Washington:  Government Printing Office, 1960) as examples of the kind of empirical work that 
needed to be undertaken before any such conclusions could be drawn.   !
 Shortly thereafter the former LAW REFORM COMMISSION OF CANADA launched a series of 
studies a specific federal agencies.  These remain the most useful compendium of real 
"administrative law" in Canada.  See Law Reform Commission of Canada, INDEPENDENT 
ADMINISTRATIVE AGENCIES -- WORKING PAPER 25 (Ottawa: Law Reform Commission of Canada, 
1980) drawing on detailed studies of the processes of the Immigration Appeal Board, the Atomic 
Energy Control Board, the National Parole Board, the  Unemployment Insurance Commission, the 
Canadian Transport Commission, the National Energy Board, the Canadian Radio-Television and 
Telecommunications Commission, the Pension Appeals Board, the Anti-dumping Tribunal, the 
Canada Labour Relations Board, and the Tariff Board.
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Dicey a century ago.     7

!
 I believe that the answer to both these questions is an unqualified yes.  A large literature 

has emerged on the appropriate relationship between agency independence and political 

accountability.    More than this, critical commentary reveals a much richer understanding of the 8

relationship between reviewing courts and agencies in the elaboration of legislative policy.    In 9

Canada at least, academic (if not ministerial) reflection about the independence and accountability 

of agencies has moved beyond the "ill-tempered debates of the 1930s".  My aim in this paper is to 

take the measure of contemporary thinking, and implicity to suggest where lessons for others 

    ! In my view, the best analysis of this dichotomy and its perverse impact on administrative law 7

scholarship remains H.W. Arthurs, "Rethinking Administrative Law:  A Slightly Dicey 
Business"  (1978) 17 OSGOODE HALL LAW REVIEW 1.  For excellent recent contributions see L. 
Tremblay, THE RULE OF LAW:  JUSTICE AND INTERPRETATION (Oxford: Oxford University Press, 
1997);  D. Dyzenhaus, ed., RECRAFTING THE RULE OF LAW:  THE LIMITS OF LEGAL ORDER  (Oxford:  
Hart Publishing, 1999);  and P. Craig, "Formal and Substantive Conceptions of the Rule of Law:  
An Analytical Framework"  [1977] PUBLIC LAW 467.

    ! See, for two of the pioneering examples, L. Vandervoort, POLITICAL CONTROL OF INDEPENDENT 8

ADMINISTRATIVE AGENCIES  (Ottawa:  Law Reform Commission of Canada, 1979);  A. J. Roman, 
"Governmental Control of Tribunals:  Appeals, Directives and Non-Statutory Mechanisms"  (1985) 
10 QUEEN'S LAW JOURNAL 476.

    ! Here again, the literature in Canada alone is enormous.  See, most recently, D.J. Mullan, "The 9

Role of the Judiciary in the Review of Administrative Policy Decisions:  Issues of Legality" in M.J. 
Mossman and G. Otis, eds., THE JUDICIARY AS THE THIRD BRANCH OF GOVERNMENT:  
MANIFESTATIONS AND CHALLENGES TO LEGITIMACY (Montreal:  Thémis, 2000) at 313, as well as the 
other studies in the collection.
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might -- and I am quick to emphasize the word "might" -- lie.    10

!
 I acknowledge that these opening paragraphs about independent and semi-independent 

regulatory agencies and tribunals in Canada may seem like a curious way to begin an essay 

ostensibly addressed to the question of impartiality and accountability of what have been 

described as "neutralized institutions" in central Europe.  Let me attempt a brief explanation.  Two 

ideas stand out. 

!
 First, as a Canadian living in a small bilingual country in the shadow of a super-power, I 

have a deeply-conditioned preoccupation with comparative and historical context.  Parliaments, 

the executive and the courts are, by definition, in competition for governance.  Independent 

agencies, an emanation of Parliament, have a tenuous relationship with both the executive and 

with the courts.  In the common law tradition, external control of these agencies has typically been 

effected either by putting them on a tight political leash, or by subjecting them to highly 

interventionist judicial review.  Neither strategy has been, or can be, entirely successful.  

Accountability is something different from unthinking subservience to external political or judicial 

direction.   

!
    ! So there can be no doubt about the matter, let me signal three significant dimensions of the 10

legal-political landscape that will bear on the potential application of the themes in this paper to 
central and eastern Europe.  First, are the different social and political cultures of Canada and 
central Europe;  for example, the role of NGOs and of governmental departments, and the 
relationship between Parliament and the executive are quite dissimilar.  Second, the development 
of independent administrative agencies (as opposed to administrative courts) flows from common 
law constitutional practice;  in civil law regimes, a divided judicial structure solves many problems 
independent agencies were established to address, but, of course, creates parallel problems.  
Third, the structure of political and legal accountability of governmental officials is not the same;  
many concerns that common lawyers look to courts to address, are handled through other 
oversight agencies in Europe.  In providing a detailed account of on-the-ground Canadian 
practices, rather than reaching for some transcendent lessons located neither in time nor space, I 
am following the methodology recommended notably by H.P. Glenn, "Are Legal Traditions 
Commensurable?"  (2001) 49 AMERICAN JOURNAL OF COMPARATIVE LAW 133.      
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 From what I gather, thinking about tribunal governance in central Europe today has come 

to reflect a broad scepticism about tight political control as a means of ensuring accountability;  

indeed, the whole justification for "neutralizing" regulatory agencies lies in the desire to reframe 

the scale, scope and forms of political accountability.  But contemporary European approaches 

still reveal a great faith in the capacity of judicial review to achieve the same end;  the hyper-

judicialized model of due process review spawned in the United States is typically cited as a 

model to follow.  I offer these reflections on Canadian approaches and Canadian practices as a 

counterpoint to American model. 

!
 Second, as a North American speaking in a central European setting, I am also concerned 

to offer a perspective with pragmatic, rather than simply ideological, bite.  Prescriptions for agency 

accountability are typically meant to enhance citizen confidence in the integrity of these 

"neutralized institutions".  Yet it is easy to forget that these institutions are institutions of direct 

governance;  they are not courts.  The point of governance is to govern, and governing means 

making political choices.  Notwithstanding the dream of the progressives who built up the 

administrative state in the 1930s, the lesson of the past half-century has been that there can be 

no such thing as purely rational, neutral, non-political governance. 

!
 In North American liberal democracies today, the biggest threat to independence is not the 

rightful supervening political control over agencies and tribunals by government.  After all, 

Parliaments often specifically want democratic political accountability.  To achieve this, they 

delegate to the executive a wide range of ex ante and ex post legal instruments -- for example, 

the power to make regulations and to issue directives and guidelines, the grant of intervenor 

status ex officio into agency hearings, and the power of the executive to amend or overturn a 

decision upon appeal.   
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!
 The real contemporary threats to impartiality and independence of agencies in North 

America lie in four other places:  most troubling, the private sector -- from the policy domination of 

agencies by narrowly-focussed economic interests (agency capture);  also troubling, but 

somewhat less prevalent, partisan politics -- from the informal attempts to subvert independence 

through out-of-channel political interference in individual cases;  third, infrequently but nonetheless 

noticeable, the courts -- from the potential for policy trusteeship imposed on agencies by an over-

aggressive judiciary that, by definition, is most responsive to those organized interests with the 

resources to invoke its jurisdiction;  and finally, and most rarely, personal corruption -- from rent-

seeking and bribe-taking by individual agency members.  I do not, to be sure, claim that the 

relative importance of these threats will be the same in central and eastern Europe as in Canada.  

Rather, I offer these reflections on Canadian practice as a meditation on factors that should 

influence how one goes about trying to achieve agency impartiality and independence, while 

nonetheless maintaining an appropriate measure of political accountability.   

  

 In Part One of this Paper I explore general questions of accountability and independence 

by considering the dominant metaphor in contemporary administrative law scholarship in common 

law jurisdictions -- namely, the idea that independent regulatory agencies are "governments in 

miniature".  At one level, this metaphor is a salutary reminder of democratic values:  agencies, like 

governments, are constrained by law.  At another level, the metaphor is merely innocuous:  it 

means no more than the fact that agencies are often mandated to perform all three of 

Montesquieu's legislative, executive and judicial functions.  At a third level, however, the metaphor 

conduces to a pair of sub-optimal outcomes:  the idea that administrative adjudicative tribunals 

ought to be analogized to courts;  and the idea that all forms of administration are rule-bounded 

and, consequently, should be subject to robust external supervision and control by courts. 
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 I believe that the metaphor no longer serves its initial purpose of highlighting the fluidity 

and complexity of governance through agencies and tribunals.  Today it is simply a touchstone for 

those who would incorporate the constitutional notion of a strict separation of powers wholesale 

into agency organization as a means of crippling public governance.  I suggest "governance in 

miniature" as a more apt, and more evocative, substitute.  Such a metaphor focuses attention not 

on courts securing agency independence by correcting presumed errors, but on other oversight 

bodies working to improve accountability through attention to actual decision-makers and actual 

decision-making processes.  It directs inquiry to the structural and operational mechanics of the 

full panoply of agency tasks:  enacting rules, conducting investigations, making recommendations, 

managing, negotiating contracts and commitments, awarding licenses and subsidies, prosecuting, 

mediating, announcing policy, conducting auctions, supervising elections and adjudicating. 

!
 In Part Two, I am concerned with more detailed questions of how institutional design and 

organizational culture influence conceptions of independence and modes of accountability.  The 

key components of tribunal impartiality and independence arise along three dimensions of internal 

accountability.  Accountability in respect of personnel is the lynch-pin;  the integrity of tribunals is, 

above all else, dependent on the integrity of their members;  the integrity of members is, above all 

else, dependent on the integrity of processes of appointment, training and destitution.  Next in 

importance is procedural accountability;  the manner by which an agency ensures meaningful 

participation by those affected by its activity influences citizen perceptions of accountability;  it also 

shapes an agency's own perceptions of its role;  accountability flows from developing and faithfully 

adhering to the most appropriate participatory norms, given the logic of the specific decision-

making process undertaken.  Substantive accountability is not to be ignored, but it results less 

from the explicit coherence of output with statutory mandate than it does from coherence of 
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outputs with the internal, informal, processes of tribunal activity;  it is not enough for a tribunal to 

ensure that its outputs are intra vires and that the exercise of its discretion is unimpeachable;  

substantive accountability is a measure of the quality of the output -- a requirement that decision-

makers justify action not simply with the claim "I have the statutory authority", but with the claim "I 

have reached the best decision I could". 

!
 Unfortunately, current thinking about administrative law in common law jurisdictions does 

not display the same sophistication as thinking about law generally.  Today few legal theorists 

(even among those dedicated to legal positivism as governing ideology) have much time for the 

formalistic "Rule of Law" conception of normativity to which Dicey adhered.  Yet much 

administrative law scholarship still rests on a traditional view of government according to law.  All 

state institutions are imagined to be hierarchically ordered by a single constitutional regime that 

delegates jurisdiction and powers.  But once it is recognized that agencies (and for that matter, 

courts) generate their own informal normativity and that this normativity is manifest both in the 

body of external law generated in pursuit of a statutory mandate, and in the internal law of the 

agency itself, then the traditional claim cannot be sustained.  Moreover, collective life is subject to 

multiple, overlapping normative orders within the same social, territorial or economic space.  For 

this reason, the paper concludes with an extended exegesis on the "temper of tribunals" in which I 

attempt to apply some insights of the theory of legal pluralism to issues of administrative 

governance.  From a legal pluralist perspective, the interaction of internal agency law and its 

external regulatory law is the centrepiece of independence and accountability. 

!
!
!
Part One: Governments in Miniature or Governance in Miniature? 
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!
 For half a century, there has been no shortage of official reports in the common law world 

recommending that the best way to enhance independence is to re-organize and restructure all 

administrative agencies around the "governments in miniature" metaphor.  These studies focus on 

consolidating and rationalizing the policy mandates administrative agencies, boards, commissions 

and tribunals, bureaucratizing appointments mechanisms, generating standardized decision-

making procedures, hiving off adjudicative functions to specialized independent decision-making 

tribunals, and allocating uniform powers to agencies, all in the name of facilitating greater access 

to justice and greater substantive fairness for the citizen.    11

!
 Why this preoccupation with the form and structure of agencies?  A number of reasons, 

particular to character of public law in the common law world, can be suggested. 

!
 Most of these official reports are long on ideology and doctrinal research, and short on 

empirical investigation.  They carefully examine the words of the statute book -- looking at how the 

powers of certain decision-makers are phrased and categorizing diverse administrative 

processes.  But they do not explore how these powers are actually exercised.  Nor do they 

examine case-loads, resources allocated to agencies, or even the percentage of decisions 

ultimately taken to appeal.  Given current constitutional fixations with the formal, procedural 

guarantees of Charters of Rights and similar instruments of judicial power, this is not surprising.  

Empirical research -- like policy-making -- is laborious, time-consuming and messy.  It also lacks 

    ! For a rehearsal of these tactics see, in addition to the sources cited in notes 1-5, the papers 11

delivered at the INTERNATIONAL CONFERENCE ON BEST PRACTICES IN ADMINISTRATIVE JUSTICE 
sponsored by the Canadian Council of Administrative Tribunals, held at the Vancouver Trade and 
Convention Centre on October 12, 1999.



 !11!
the elegantia juris of synthetic doctrinal analysis.   12

!
 Typically these studies also pay little attention to agency annual reports, training manuals, 

organigrams and other internal documents.  By contrast, great reliance is placed on judicial 

decisions and academic commentary as sources of information and authority.  Both sources are 

suspect:  the one because courts exercising judicial review powers are necessarily in a conflict of 

interest for governance jurisdiction with the administrative decision-makers they supervise;    the 13

other because the everyday demands of pedagogy and publication lead academics to propound 

abstract, over-arching scholarly understandings of highly disparate data.   14

!
 The bulk of these inquiries, studies and reports are commissioned.  Invariably, some 

problem or perceived problem with agency administration -- often the consequence of a political 

scandal -- prompts the investigation.  Studies arising in "crisis" circumstances typically wind up 

proposing politically feasible short-term solutions.  Recommendations for detailed organizational 

and procedural reform of individual agencies are not of this character.  To begin, the ministry to 

which the targeted agency reports will resent any interference with its day-to-day ways of doing 

business with the agency.  In addition, unless governments can find an ideological reason for 

dismantling agency governance, they are unlikely to invest the resources needed to address the 

    ! I refer the reader to LAW AND LEARNING (Ottawa: Social Sciences and Humanities Research 12

Council of Canada, 1983), and to P. Shuck, "Why Don't Law Professors Do More Empirical 
Research" (1989) 39 JOURNAL OF LEGAL EDUCATION 323 for lamentations on the state of legal 
scholarship that reach a similar conclusion.

    ! Given the role of the reviewing court as the repository of general jurisdiction, any decision 13

limiting the jurisdiction of a specialized agency necessarily vests that jurisdiction in the reviewing 
court.  On this characteristic of jurisdictional review see D.J. Mullan, ADMINISTRATIVE LAW  
(Toronto:  Irwin Law, 2001) at 49-83.  

    ! Compare, for example, the detail and nuance of the various agency studies published by the 14

Law Reform Commission of Canada, supra note 6, with the broad brush of "judicial review" texts 
like D.P. Jones and A. de Villars, PRINCIPLES OF ADMINISTRATIVE LAW  (3rd. ed.) (Toronto: Carswell, 
1999).
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key questions of independence and accountability -- personnel, process and performance in 

individual agencies. 

!
 Together these factors conspire to generate an ideology of administrative law reform that 

sees rationalization,   strict independence of adjudicators within separate institutions modelled 15

upon the courts,   and enhanced judicial control as the key to good governance.    In the 16 17

remainder of Part One I consider the pertinence of this ideology -- that promotes the functional 

diaggregation of multi-functional tribunals and that seeks to maximize substantive jurisdictional 

review of agencies by courts -- to the endeavour of promoting agency independence and 

accountability.    18

!
!
    ! A classic example of this type of approach to enhancing agency independence and 15

accountability is the creation of the general Tribunal administratif du Québec.  See Loi sur la 
justice administratif  L.R.Q. c. J-3.  For discussion and critical commentary, see G. Pépin, "La loi 
québécoise sur la justice administrative"  (1997) 55 REVUE DU BARREAU 633.

    ! Splitting off the adjudicative function from otherwise multifunctional administrative agencies 16

and assigning it to court-like tribunals is the current rage in Canada.  See, for example, Canadian 
Human Rights Act R.S.C. 1985, c. H-6, ss. 48.1-53;  ss. 48.1-48.5, added by R.S.C., c. 31 (1st 
Supp.) s. 65, S.C. 1998, c. 9, s. 27;  ss. 48.6-48.9, added by S.C. 1998, c. 9, s. 27;  s. 49 as am. 
by R.S.C. 1985, c. 31 (1st Supp.) s. 66, S.C. 1998, c. 9, s. 27;  ss. 50-53, as am. by. S.C. 1998, c. 
9, s. 27.  In Quebec see Charter of Human Rights and Freedoms, R.S.Q. c. C-12, ss. 100-133, 
added by S.Q. 1989, c. 51, s. 16.  See further, 2747-3174 Québec Inc. v. Québec (Régie des 
permis d'alcool)  [1996] 3 S.C.R. 919 for the leading case on what constitutes "tribunal 
independence".  The tendency to separate out judicial agencies and to impose norms of judicial 
independence on tribunals is criticized in S. Comtois, "Le Tribunal Administratif du Québec:  un 
Tribunal Suffisamment Indépendant?" (2001) 14 CANADIAN JOURNAL OF ADMINISTRATIVE LAW AND 
PRACTICE 127.

    ! For the latest example of judicial over-reaching in Canada see Baker v. Canada (Minister of 17

Citizenship and Immigration) [1999] 2 S.C.R. 817.

    ! For an excellent example of the relative impotence of judicial review in situations where the 18

infrastructures of administrative accountability are absent, see the various reports of the 
ELECTORAL AND ADMINISTRATIVE REFORM COMMISSION (Queensland, Australia 1989-1993).  A brief 
summary of this commission's work may be found in J. Ransley, "EARC, a remarkable 
record"  (1991) 16 LEGAL SERVICES BULLETIN 64.
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 A. Form and Substance in Agency Accountability 

!
 Let me begin with the question whether rationalization of administrative decision-making 

can effectively enhance the substance, as opposed to the form, of agency independence and 

accountability.  A key assumption of the governments in miniature metaphor is that the functional 

tasks of governance are more or less similar in all agencies.  This belief grounds proposals for 

general administrative appeal bodies with authority to impose standardized practices upon 

agencies.  A closely allied assumption is that these functional tasks can actually be pulled apart 

(or disaggregated) within the confines of individual agencies.  This belief leads to demands to 

distinguish clearly between ordinary administrative decision-making activities and agency 

adjudications. 

!
 This paper is not the occasion to argue that all forms of agency decision-making fall along 

a spectrum and that there can be no sharp criterion for differentiating "true" adjudications from 

other processes.    Indeed, unlike the case in Australia, where no body but courts can adjudicate 19

and courts may perform no function other than adjudication,   the judiciary in Canada routinely 20

undertakes governance tasks sounding more in routine public administration than in adjudication 

    ! The locus classicus discussing why agency adjudications cannot be sharply differentiated 19

from other agency determinations is A. Chayes, "The Role of the Judge in Public Law 
Litigation"  (1976) 89 HARVARD LAW REVIEW 1281.

    ! See the decision of the High Court of Australia in R. v. Kirby;  ex parte Boilermakers Society of 20

Australia (1957) C.L.R. 529 (P.C.) affirming (1956) 94 C.L.R. 254 (H.C. Aust.).
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per se.    Suffice it to say, for present purposes, that it is unclear why concern for independence 21

and accountability should be focused only on those situations where the decision-making process 

is defined as an adjudication.  If independence, impartiality and accountability are values worth 

pursuing, one would have thought them to be just as important in all administrative processes:  

rule-making, contracting, licensing, mediating and investigatory activities.   22

!
 I turn now to various specific proposals for enhancing agency accountability.  Consider the 

idea of a general administrative appeals tribunal.  From the outset, the political and policy 

justifications for creating multi-functional administrative regulatory agencies (rather than leaving 

the law-making function exclusively to Parliament and the decision-making function exclusively to 

courts) were grounded in the acknowledgement that social meaning is constructed.  Expertise in 

human affairs does not consist only of abstract or formal knowledge easily transportable from one 

domain to another.  In administrative law, expertise is the ability to marry experience (knowledge 

of the field), logic (knowledge of legal process) and intuition (judgement) with an understanding of 

the policy goals set out in an agency's legislative mandate, so as to deduce a reasonable course 

of action in a particular context.  There is no guarantee, for example, that an expert in land use 

regulation can easily or immediately transpose this expert knowledge to the regulation of 

securities markets or the regulation of telecommunications. 

!
    ! Equity jurisprudence in matters of divorce and dependant's relief, issuing structural 21

injunctions, corporate reorganizations, supervising labour agreements and managing municipal 
mergers are only some of the non-adjudicative task assigned to courts.  For a discussion of the 
changing role of the judicial office see J. Resnick, "Managerial Judges"  (1982) 96 HARVARD LAW 
REVIEW 374;  M. Galanter, "The emergence of the Judge as mediator in Civil Cases"  (1986) 69 
JUDICATURE 256;  and L. Weinrib, "The Role of the Courts in Civil Litigation" in RETHINKING CIVIL 
JUSTICE: RESEARCH STUDIES FOR THE CIVIL JUSTICE REVIEW  (Toronto:  Ontario Law Reform 
Commission, 1996), vol. 1, at 305.

    ! I have attempted to illustrate how these values have equal purchase for all types of 22

administrative action in R.A. Macdonald, "A Theory of Procedural Fairness"  (1981) 1 WINDSOR 
YEARBOOK OF ACCESS TO JUSTICE 3.
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 The most transportable element of decision-making expertise is neither knowledge of the 

subject, nor knowledge of abstract law:  it is judgement.  And even were there to be some abstract 

legal knowledge about the requirements of administrative justice such that a general 

administrative appeals tribunal could deploy this knowledge effectively across a wide range of 

substantive regulatory fields, why would one want this abstract legal knowledge to be wielded by 

an independent administrative appeals tribunal rather than a court?  In other words, if even within 

the realm of administrative governance it is the legal-adjudicative element of appellate decision-

making that should prevail in disputes about the meaning of a statute or a regulatory position, then 

the case for distinctive agencies organized according to distinctive substantive expertise 

evaporates.  Precisely this realization lies behind the creation of a separate regime of public law 

courts in most civil law jurisdictions. 

!
 This point can be put slightly differently.  Administrative agencies typically are created in 

order to respond to specific policy concerns pursued within the mandate of specific ministries:  

they are meant to respond to real problems where some policy independence from the regular 

public bureaucracy is thought desirable;  they are structured so as to provide the best possible 

arrangement of decision-making authority, responsibility and integrity;  they have particularistic 

features because the regulatory field they are meant to oversee has particularistic features.  No 

amount of "legal imperialism" by law professors, by the bar, by the judiciary or by a department of 

justice, will ever change these basic facts.  Whatever formal independence and accountability 

may appear to result from the creation of general administrative review tribunals, substantive 

accountability cannot be dissociated from the regulatory field itself. 

!
 What, then, of the idea that accountable agency governance requires the creation of 

"independent" decision-making tribunals entirely separate from multi-functional agencies?  No 
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doubt, the goals of an impartial, accessible, expert, efficient and accountable system of 

administrative justice are most worthy objectives for any government to pursue.  But these are not 

merely procedural or instrumental goals.  Simply imposing a judicial model of independence on a 

particular decision-maker and judicializing agency procedures through the "rules of natural justice" 

or "judicial due process" norms will not automatically enhance the quality of decision-making, or 

the fairness of the result for citizens. 

!
 In making this observation I do not, of course, mean to argue that procedural fairness is a 

chimera.  But traditional conceptions of adjudicative due process for these new "quasi-judicial 

tribunals" offer little counsel to agencies themselves.  Good tribunal governance means 

developing procedures and mechanisms that enhance the transparency of the process in 

question, that induce both parties and decision-makers to focus their attention on the substance of 

the question to be decided, that conduce to the exclusion of irrelevant or inappropriate 

considerations, and that leave the parties to a process feeling that they have been treated fairly 

and with respect.    The most significant barriers to access to justice do not arise because of 23

defects in the structure and procedures of state agencies.  They arise because of the ideological 

demands of the legal profession itself.  Cost, delay, lack of transparency, strategic procedural 

manoeuvring, and scapegoating governmental decision-makers go hand in hand with adversarial 

adjudication.    24

!
 Increasing the judicialization of agencies may well produce a certain kind of administrative 

    ! See, notably, T. Tyler, WHY PEOPLE OBEY THE LAW  (New Haven:  Yale University Press, 23

1995).

    ! See, for recent comprehensive Canadian studies,  RAPPORT DU GROUPE DE TRAVAIL SUR 24

L'ACCESSIBILITÉ À LA JUSTICE [:] JALONS POUR UNE PLUS GRANDE ACCESSIBILITÉ À LA JUSTICE  
(Quebec: Ministère de la justice, 1991);  PROSPECTS FOR CIVIL JUSTICE  (Toronto:  Ontario Law 
Reform Commission, 1995).
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accountability that privileges a certain kind of impartiality and independence.  But it does so at the 

cost of the kind of administrative accountability that focuses on accessibility, responsiveness and 

timeliness of the process.    A focus on enhancing the judicial model of procedural due process is 25

only an indirect assurance of procedural fairness -- reasoned decisions taken by an impartial 

decision-maker after a hearing in which affected parties have participated -- within agencies.  By 

contrast, a focus on administrative due process is likely to make recourse to external review less 

common because less necessary. 

!
 Over and over again, studies report that the human factor has pride of place in ensuring 

independence and impartiality.  Agencies whose members like their jobs the best usually perform 

better than others.  Agencies whose members feel that they are well-trained, that they are doing 

an important job, and that they are being properly remunerated seem to be most attuned to 

meeting the expectations of citizens and their clientele.    Of course, some agencies whose 26

members are happy and whose internal operations meet the standards noted do, nonetheless, 

underperform.  Smugness, self-satisfaction and insensitivity can infect any organization.  Neither 

agencies, nor the courts, are exempt from the vice.  But norms of procedural due process have 

little role to play in overcoming this kind of agency dysfunction. 

!
 Achieving substantive accountability depends on agencies first genuinely accepting the 

formal limitations on their jurisdiction imposed by their organic legislation.  However much an 

independent judiciary may review and overturn agency decisions, if agencies themselves are 

corrupt or under the political sway of governments, or private economic actors such as large 

    ! For various sceptical assessments of the cost efficiency of courts as vehicles of civil justice, 25

see RETHINKING CIVIL JUSTICE: RESEARCH STUDIES FOR THE CIVIL JUSTICE REVIEW 2 vols. (Toronto:  
Ontario Law Reform Commission, 1996).

    ! See the documents collected by the Law Commission of Canada at its ROUND TABLE ON 26

GOVERNANCE (April, 1998).
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corporations or the mafia, accountable decision-making is unlikely to result.  Where public offices 

are seen as property, not a trust, institutional kleptocracy results.    Wherthe idea of e democratic 27

accountability claims no allegiance from army-backed ruling cliques, neither judicial nor agency 

independence can long survive.  In this sobering conclusion, current threats to the judiciary and 

the public bureaucracy in Zimbabwe are eloquent testimony.  A political culture and an ethic of 

governance that respect the independence of the judiciary and the public administration are 

central to ensuring agency accountability. 

!
 B. Doing it Right or Correcting Errors 

!
 The complementary feature of contemporary approaches to administrative governance is 

the fetish for ex post facto judicial correction of agency mistakes.  This preoccupation with ex post 

facto judicial correction of mistakes flows directly from the way in which review by courts is 

conceptualized in the common law world.  Jurisdictional review requires courts to characterize 

their intervention as flowing from errors that arise because agencies are have misunderstood the 

limits of their authority, have not given affected parties a fair chance to explain their position, have 

been biased (that is, not impartial) or have consciously acted on irrelevant considerations, for 

improper purposes, under the dictation of a political superior, or in an arbitrary manner (that is, not 

independent).    These, of course, are not the kinds of "errors" routinely committed by agency 28

    ! By institutional kleptocracy I mean to signal the view of office holders that the office 27

constitutes a license to extort money and services from the regulated clientèle for their own 
personal gain.  An office is a discretionary authority to steal.  One of the best theoretical studies of 
the background conditions necessary for a western conception of legal accountability in both 
private and public law is L. Fuller, "The Law's Precarious Hold on Life"  (1969) 3 GEORGIA LAW 
REVIEW 630.

    ! For a standard treatment of grounds for judicial review, presented in a nicely contextualized 28

manner, see D.J. Mullan, ADMINISTRATIVE LAW  (Toronto: Irwin Law, 2001) at chapters 3-6.  A 
detailed inventory of grounds for review is elaborated in R. Dussault and L. Borgeat, TRAITÉ DE 
DROIT ADMINISTRATIVE (3rd. ed) (Quebec:  Presses de l'université Laval, 1989) vol. III at 213-510.
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decision-makers.  Transport tribunals do not generally award divorces;  energy boards do not 

typically grant permits to companies that have not applied for them;  labour relations agencies do 

not normally refuse to certify a union because its members like to play soccer. 

!
 Many "errors" committed by front-line decision-makers are, arguably, not errors at all, but 

simply legitimate disagreements between courts and agencies as to what outcomes and 

processes a particular statutory authority entails.    Almost all the rest can be classified as being 29

of one of three types:  a minor misapplication of a fluid policy in constant evolution;  a mistake 

about the meaning of a statute or regulation (a true "error of law") resulting from non-culpable lack 

of knowledge;  or a good faith, though inappropriate, attempt to bring implicit and off-the-record 

official policy (such as a ministerial notion that too much money is being spent and that it is 

necessary to control certain expenditure programmes) to bear in the evaluation of an individual 

case. 

!
 The primary remedy for the first two types of error is a careful appointments procedure, 

and ongoing processes of education and training;  the primary remedy for the third is better 

internal administration of an agency.  The secondary remedy for all three types of mistake is 

expeditious, efficient, and accessible processes of internal review:  reconsiderations, full appeals 

on the merits, supervisory sign-off by a senior official.  Citizens seeking administrative justice from 

an agency should be able to secure it the first time around, or at worst a second time round within 

the agency, and should not have to rely on external review processes.  Governments interested in 

providing it should focus their energies here, by preference to the rationalization of administrative 

procedures and the reorganization of administrative appeals. 

    ! A careful analysis of how these disagreements get translated into jurisdictional "errors" may 29

be found in D.J. Mullan, "Tribunals and Courts -- the Contemporary Terrain:  Lessons From 
Human Rights Regimes"  (1999) 24 QUEEN'S LAW JOURNAL 643.



 !20!
!
 It is at this point that the "governance in miniature" metaphor has most policy purchase.  

Imagine administrative governance not as if agencies were little governments, but rather as if they 

were little legal systems.  This shift in perception leads to an appreciation of the multiple sources 

of agency normativity.  Every contemporary western legal system comprises explicit and canonical 

norms (legislation, regulations, by-laws, etc.), as well as explicit and inferential norms (judicial 

precedents, official policies), implicit and canonical norms arising from human interaction (custom, 

contract, usages, practices) and implicit and inferential norms (general principles, conventions, 

values, mores, on so on).    All these norms contribute to the overall frame of official state law.  30

Seeing agencies through the lens of governance in miniature sheds light on the array of agency 

law that never finds expression in published precedents, policies, regulations or rules. 

!
 The governance in miniature idea also brings the diversity of policy perspectives routinely 

found in multi-functional agencies to the foreground.  A multi-functional agency will almost 

necessarily generate a measure of normative dissonance:  the law announced by the agency in 

its capacity as legislature, may not be totally congruent with the law administered by the agency 

as executive, or the law proclaimed by the agency as decision-maker.  Just as within the state 

legal order, various public decision-makers are constantly creating and administering semi-

autonomous bodies or law, a similar normative pluralism ought to be expected within agencies 

themselves.     31

!
    ! For further development of this idea in the context of administrative governance, see R.A. 30

Macdonald, "On the Administration of Statutes"  (1987), 12 QUEENS LAW JOURNAL 488.

    ! On the generic point about normative pluralism within the official law of the state see the 31

wonderful study by H.W. Arthurs,  WITHOUT THE LAW:  ADMINISTRATIVE JUSTICE AND LEGAL 
PLURALISM IN NINETEENTH CENTURY ENGLAND  (Toronto:  University of Toronto Press, 1985).  On 
normative plurality within the executive see N. Devins, "Political Will and the Unitary Executive:  
What Makes an Independent Agency Independent?" (1993) 15 CARDOZO LAW REVIEW 273. 
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 Administrative bodies interact with each other and regularly exchange ideas about rules, 

policies, and procedures.  Principles developed in one context are often transposed to another.  

Negotiation between agencies produces new principles and new implicit understandings of the 

regulatory endeavour.  The point can be illustrated by reflecting upon how courts operate (in 

practice as opposed to in theory):  does the small claims court develop a body of law that is 

distinct from the law of the general trial court, or of the court of appeal?  do all small claims courts, 

or all trial courts marshall an identical law in the decision of disputes?  how much does the court of 

appeal in one province or state learn from (or dismiss the learning) of a sister appeal court?  

!
 Admittedly, I speak with only limited insight into the everyday operation of public 

administration in regulatory agencies.  But I did serve penance for five years as a assistant 

director of a summer camp for boys in my early-twenties, five years as Dean of a law faculty in my 

mid-thirties, and three years as President of the Law Commission of Canada in my late-forties.  

And, at the same time I was a Boy Scout leader, a baseball coach and an active participant in that 

little (and exceedingly complex) administrative agency we know as the family.  During these 

experiences I came to appreciate that the general approach of the legal academy to agency 

accountability was backwards.  One of the biggest impediments to accountable agency decision-

making is not that too much discretionary authority is being afforded to or exercised by officials.  

Rather it is that they are given, or exercise, too little.  It is not that "low-level petty bureaucrats" are 

arbitrarily terrorizing the public by exercising capricious authority, but is rather that front-line public 

servants being so terrorized by a formal logic of legalism that they are disinclined to exercise 

discretionary judgement when they know they should.   

!
 How is this possible?  The answer, I believe, is almost counter-intuitive.  The central 

problem of accountability in modern agency governance is not that there are not enough detailed, 
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written rules, policies, procedures and precedents to guide decision-making, but that there are too 

many.  A surfeit of detailed rules focuses a decision-maker's attention on "going by the book", on 

"risk averse" behaviour.  They conduce to the making of bureaucratically "correct" decisions rather 

than decisions that advance the statutory objectives the agency has been established to pursue 

within an appropriate procedural framework.  Concomitantly, the problem is not that there are too 

many unwritten rules, policies and procedures, but that too few of these tacit normative practices 

are understood as such.  As a rule, energy devoted to making all normativity explicit is largely 

wasted.  Not only is it difficult to find the exactly appropriate canonical formulation of a norm.  

Even if the perfect formulation can be found, that norm has no capacity of its own force, to shape 

and channel the behaviour of those to whom it is directed.  For these reasons, energy is best 

directed to developing, refining, publicizing and promoting a healthy and client-responsive 

organizational culture. 

!
 In the second Part of this essay I will develop in greater detail the impact of an agency's 

internal law on the manner in which it performs its regulatory function.  Presently, I wish only to 

signal some of the implicit law that exists in every bureaucratic structure through patterns of 

hierarchy and deference, in the way things are done, in rules of thumb, and in simple routines.  

This implicit agency law, generated in the ongoing interaction among its members and the respect 

with which they treat each other is essential to appropriate governance.  Good institutional citizens 

capable of accommodating themselves to the exigencies of the moment through a flexible and 

responsive attitude to procedure are the lifeblood of organizations.  Modern approaches to public 

administration emphasize getting control of the implicit normative arrangements of agencies, and 

generating responsiveness on the ground floor.  This means recognizing that all members of an 

agency -- from the executive head to the file clerk -- have to feel responsible for improving its 

performance. 
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!
 Successful public administration happens in front-line structures -- structures that are 

messy because they are buffeted by the demands and exigencies of practice.  Successful public 

administration happens in particular agencies and organizations -- agencies and organizations 

that have an implicit culture of public service generated from within.  Successful public 

administration happens when decision-makers are responsive to the real problems that their 

clientèle faces, not the legal problems that administrative law says their clientèle faces  -- 

recognizing and legitimating real client problems usually is the antithesis of formal, rationalistic 

and systematic lawyers' law. 

!
 These observations prompt the conclusion that most scholars in western liberal 

democracies have been asking the wrong kinds of questions about how to achieve impartial, 

independent and accountable agency governance.  The questions are not: "how can 

administrative law be rendered more uniform, more coherent and more judicial?"  and "how can 

we ensure that administrative adjudications are made only by officials who have a formally 

independent status like that of judges?"  and "how can the system of external, ex post facto 

judicial review be made more rigorous?"  Rather the questions ought to be:  "what is the vocation 

of independent regulatory agencies?" and "what resources can we make available so that they 

can achieve that vocation?"  and "how can the governance mandate of an agency be lined up with 

the processes by which the agency is itself governed?"  

!
 Let me emphasize that the answers to these latter three questions do not lie exclusively 

within the purview of agencies.  I am not, that is, arguing that agencies should be left alone to 

"heal themselves."  There will always be an important role for external institutional guarantees of 

independence and impartiality.  But the key external institutions to ensure agency accountability 



 !24!
are not those whose focus is on the episodic, ex post facto correction of "errors", or the ad hoc, 

after the fact quashing of specific determinations for a failure of procedural fairness or a lack of 

indepedendence and impartiality.  Rather the key external institutions will be those that focus on 

the structures and processes of everyday governance and that examine the internal management 

of individual agencies.  In brief, while there will always be a role for courts and for judicial 

supervision of agency activity, true everyday accountability derives from independent oversight of 

budgets, information, personnel, organizational structure and decision-making.  These are the five 

central components of any governance endeavour. 

!
 General independent oversight agencies such as (following the order just presented) an 

Auditor-General, a Freedom of Information and Privacy Commissioner, an Ethics Commissioner, a 

Public Service Commission, a general Council on Tribunals, and an Ombudsman Office provide 

both credibility and political heft for agencies seeking to develop and promote accountable 

decision-making processes.  In addition, there are numerous specialized politically-independent 

oversight agencies such as a Judicial Council, a Police Commission, a Chief Electoral Officer, a 

Municipal Commission, and so on, that contribute to an agency ethic of accountability.   

!
 I want to make clear that all the above agencies can contribute to impartial, independent 

and accountable regulatory agencies only if they are, themselves, politically independent in the 

same manner as the judiciary.  If not, of course, they will wind up making the illegitimate political 

or economic domination of agencies more effective.  In other words, any close examination of the 

concept of independence and impartiality of governance institutions should be directed as much 

towards the institutional features of Auditors-General, Ombudsman Offices, Ethics 

Commissioners, and so on, as towards the independence of the judiciary.  

!
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 It goes without saying, of course, all these external institutions of accountability and 

oversight are mutually reinforcing.  Undermining the independence of one comprises the 

independence of the others.  Conversely, the existence of an independent Auditor-General can 

enhance the authority of an independent Ethics Commissioner.  The existence of an independent 

Ombudsman can enhance the independence of the Public Service Commission.  The existence of 

an independent Chief Electoral Officer can enhance the independence of a Freedom of 

Information and Privacy Commissioner.  And, of course, the existence of an indepdendent 

judiciary is essential to the independence of all these other oversight institutions. 

!
 There is more.  Without a strong non-governmental sector -- an independent legal 

profession, an independent accounting profession, independent universities, a free and 

independent press and media, vibrant organizations of civil society devoted to promoting good 

governance -- these official external oversight agencies cannot be fully effective.  True 

independence and accountability in regulatory bodies flows from vigilance by both state and non-

state oversight institutions.  All are essential to generating a culture of public administration in 

which an independent judiciary can makes its own important, but limited, contribution to promoting 

the impartiality and independence of regulatory agencies.   

!
 External review by an independent judiciary serves to protect public officials from 

inappropriate political or economic after-the-fact sanction;  external oversight by independent 

agencies of accountability serves to protect public officials from inappropriate political or economic 

before-the-fact interference;  effective external oversight by independent non-governmental 

organizations of civil society is a key guarantee of the independence of both agencies and courts.  

As the Queensland experience of the 1980s bears testimony, it is very difficult for public 

institutions (and especially courts) to enhance independence, impartiality and accountability where 
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independent and vigilant institutions of civil society are not also active.   32

!
!
Part Two: Accountability of Personnel, Process and Prescription 

!
 In Part One I have been concerned to trace out some of the consequences of a too great 

fidelity to the metaphor of agencies, boards, commissions and tribunals as governments in 

miniature.  In this Part, I should like to address more directly what I see as the complementary 

strategies for promoting agency independence and impartiality that are implied by invoking the 

contribution of non-judicial external oversight bodies.  How can the dimensions of accountability 

flowing from the expertise of institutions such as an Auditor-General or a Public Service 

Commission be made meaningful in the day-to-day life of ordinary regulatory agencies?  

!
 The key to tribunal impartiality and independence lies in developing sound internal 

mechanisms, practices and processes of agency accountability.  Genuine  accountability flows 

from two sources:  the commitment of agency officials to an ethic of personal accountability;  and 

their acknowledgement that the quality of an agency's performance of its statutory mandate 

correlates to the quality of its own internal law.  I develop the first idea by reference to the three 

central components of accountability in any organization:  personnel, process and prescription (or 

agency rules).  The lexical order of importance of these components can be presented in the 

following formula:  personnel precedes process;  and process precedes prescription.  The second 

idea is that the implicit, internal law of an agency (its values, procedures and practices) weighs 

more heavily than its organic or constitutive legislation in ensuring accountability.  Consequently, it 

    ! See S. Prasser, "The Electoral and Administrative Review Commission in Queensland:  A 32

Model for Reform and Change?"  (1996) 79 CANBERRA BULLETIN OF PUBLIC ADMINISTRATION 118.
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is the quality of this implicit, internal agency law that is most worthy of nurturing and enhancing, 

both through external oversight institutions and through attention to organizational culture.   33

!
 Most official recommendations for a better administrative justice rest on unverified 

assertions about what access to justice means for the public, about the values of the "Rule of 

Law", and about the preciousness of the judicial system to democratic governance.  They typically 

do not reflect any investigation of public attitudes about the substantive performance of agencies.  

They do not speak to perceptions that many decision-makers are insufferably arrogant and 

inattentive.  They do not speak to feelings of disempowerment resulting from remote, bureaucratic 

and hyper-rational processes where people are herded from point to point like cattle.  They do not 

speak to frustrations felt by a public that perceives lawyers to be manipulating the system for their 

own advantage.  They do not speak sufficiently to the need for honesty and integrity in public 

administration, for the transparency of decision-making processes, and for humility among 

administrative decision-makers.   

!
 Yet these are the substantive concerns that access to justice task forces, ombudsman 

offices and public service complaints commissions most often hear expressed by members of the 

public.    These are the perceptions that give rise to suspicion about the partiality and lack of 34

independence of tribunals.  These are the perceptions that lead the public to conclude that an 

agency has been corrupted or captured by special economic interests.  And these are the 

    ! See, for two of my earlier attempts to trace out these themes:  "Office Politics" (1990), 40 33

UNIVERSITY OF TORONTO LAW JOURNAL 419;  and "Les vieilles gardes.  Hypothèses sur 
l'émergence des normes, l'internormativité et le désordre à travers une typologie des institutions 
normatives" in J.G. Belley, ed., LE DROIT SOLUBLE [:] CONTRIBUTIONS QUÉBÉCOISES À L'ÉTUDE DE 
L'INTERNORMATIVITÉ (Paris:  L.G.D.J., 1995) at 233.

    ! The best sources of information about public perceptions of agency decision-making are the 34

annual reports of Ombudsman offices.  See, for example, REPORT OF THE OMBUDSMAN FOR 
ONTARIO, 1998  (Toronto, 1999) as an illustrative example that touches even such "people friendly" 
institutions as human rights commissions.
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perceptions that ground the public's sceptical attitude to claims that an agency aspires to serve 

the general interest in pursuing its statutory mandate.      35

!
 A. Personnel Precedes Process;  Process Precedes Prescription 

!
 To say that personnel precedes process is not to claim that the only question worth asking 

is one that relates to the manner in which agency personnel are named, trained and evaluated;  

nor is it to suggest that good personnel will always be able to compensate for poor processes.  

Poorly designed processes can frustrate even the ablest administrators.  Poorly designed 

processes can predispose those to whom a particular regulatory regime is meant to speak (a 

regulatory clientèle) to withdraw or boycott the process, or to openly subvert the efforts of 

conscientious administrators.  This said, however, the choice and ongoing support of agency 

decision-makers remains the primordial managerial task. 

!
 Concern for personnel starts at the top.  Recruiting the agency head and determining the 

senior personnel of an agency is a matter that must be engaged with some sense of the 

procedures by which the agency will operate.  To borrow a figure from the sporting world, the best 

team is not necessarily the team with the best individual players.  When a baseball manager is 

selecting a team, often who one places in fielding positions depends on the kind of pitchers one 

has available.  Ground-ball pitchers need an excellent infield above all else;  fly-ball pitchers need 

an excellent outfield above all else.  Hence, the daily line-up might well vary depending on who is 

pitching.  Similar observations may be made about the batting order.  Who is chosen as a batter 

    ! For an excellent collection of empirical studies that assesses why the public does or does not 35

feel confidence in the integrity of the judicial process see "Symposium:  Identifying and Measuring 
Quality in Dispute Resolution Processes and Outcomes"  (1989) 66 DENVER UNIVERSITY LAW 
REVIEW 562.  The lessons of these studies can be easily transposed to the domain of agency 
decision-making.
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and in what order will depend, among other things, on the opposing pitcher and the tendencies of 

the home-plate umpire to call certain pitches balls or strikes.   

!
 Still, there is more than simple efficacy or efficiency to consider in determining the 

composition of a team.  There are other ends as well.  Sometimes one brings a new member on 

board because there is a message to pass about accessibility and openness in an agency.  

Sometimes one seeks a new member explicitly to change the chemistry of a team, or to challenge 

long-held beliefs.  Sometimes the goal of recruitment is to assist a team in realizing itself as a 

human institution meant to serve a human (rather than a corporate) clientèle.  In other words, a 

multi-member regulatory agency is not simply a collection of individuals.  

!
 The lesson for public administrators is that it is impossible to imagine in the abstract who 

may be the optimal persons to appoint to an agency.  One must not only know what the substance 

of the agency's mandate is, one must have a keen appreciation of the processes one has put into 

place for the carrying out of that mandate.  Most importantly, one must know who the other 

tribunal members are:  their strengths, weaknesses, interests, prejudices, proclivities.     That is, 36

the claim that personnel precedes process signals that the impartiality and independence of an 

agency is enhanced when an agency is accountable towards its members and staff as well as to 

its clientele.  In this endeavour, an independent Public Service Commission can make an 

invaluable contribution.  Not only can it assist an agency in sharpening its own understanding of 

its needs, it can recruit a pool of qualified candidates for the agency while, at the same time, 

insulating it from pressures to hire on the basis of nepotism or favouritism.  It cannot, however, 

relieve the agency, and the agency head, of responsibility and accountability for making the 

substantive choice.   

    ! On this general theme, see the short essay by A. Ogus, "Bureaucrats as Institutional 36

Heros"  (1987) OXFORD JOURNAL OF LEGAL STUDIES 309.
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!
 There are four moments when accountability towards agency personnel is patent:  (i) the 

moment of recruitment, where an agency can signal by the way it recruits and the substance of 

how it describes tasks, its fundamental operational ethic;  (ii) the moment of appointment, where 

an agency can continue to inculcate, by the way the letter of appointment is written and the 

reasons for the choice of the person selected are communicated to that person, the management 

culture that prevails;  (iii) the period of time during which agency personnel are in service, where 

attitudes towards training, self-improvement, initiative and creativity are communicated on a day-

to-day basis;  and (iv) the moment of "disrecruitment", where an agency can illustrate its 

underlying philosophies and ambitions.  It bears notice that disrecruitment does not necessarily 

mean dismissal.  An agency head should never offer a position to anyone who was not asked at 

the moment of the hiring interview, what his or her next job was going to be.  Working with agency 

members to help them imagine their several possible futures, and to realize that imagination, is a 

central task of an agency head and a key feature of the claim that personnel precedes process. 

!
 Turn now to the claim that process precedes prescription.  Good processes generally 

conduce to good decisions;  and good processes can often overcome incomplete, contradictory, 

or incoherent substantive norms.  But this does not mean that good processes will always 

guarantee appropriate agency outcomes or compensate for inadequate or sub-optimal 

performance.  It also does not mean that agencies should ignore the substantive goals of a 

regulatory scheme.  Means (or processes) and ends (or substantive goals) exist in pervasive 

interaction.    What one is able to accomplish substantively is typically constrained by the 37

processes one has adopted for achieving one's goals.  Conversely, the goals one seeks to 

achieve often limit the range of processes available for their accomplishment.  In this sense, due 

    ! I derive this idea from L. Fuller, "Means and Ends" in K. Winston, ed., THE PRINCIPLES OF 37

SOCIAL ORDER [:] SELECTED ESSAYS OF LON L. FULLER  (Durham:  Duke University Press, 1983).
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process means attending to norms to ensure appropriate participation in decision-making 

processes by those who are directly affected;  it means ensuring the impartiality and integrity of 

decision-makers;  and it means requiring decisions to reach a minimum standard of rational 

justification.  But in addition to this traditional meaning that embraces ideas of audi alteram partem 

and nemo iudex in causa sua debet esse, the idea of due process has a complementary and 

aspirational meaning.  A process is "due" when it is appropriate for the kinds of substantive 

outcomes being sought.   38

!
 To put process before prescription highlights another important feature of accountability.  

Appropriate external processes, in the sense of the processes by which those who may be 

affected by an agency decision are afforded a means to participate in the elaboration of the 

decision, are tributary to appropriate internal processes.  The informal processes of tribunal 

governance and operations by which an agency is run have a direct impact on the manner by 

which its members conceive of due process in dealing with those who interact with the agency.  It 

is rare that an autocratic, hierarchical and secretive organization will develop procedures for 

managing its public decision-making that are truly responsive to due process ideals.  The internal 

    ! It is exactly this insight that has led to the flourishing of Ombudsman Offices as a complement 38

to courts in enhancing the integrity and performance of agencies.  Much more than courts and 
judges, who have great expertise in ensuring the integrity of adjudicative procedures, 
Ombudsman Offices typically understand public administration from the inside and are able to 
recognize when seemingly single-instance mistakes are just instantiations of systemic problems.  
On the character of supervision through Ombudsman processes see K. Heede, EUROPEAN 
OMBUDSMAN:  REDRESS AND CONTROL AT UNION LEVEL (London:  Kluwer, 2000);  L. Reif, THE 
INTERNATIONAL OMBUDSMAN ANTHOLOGY  (London:  Kluwer, 1999).
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procedural law of an agency directly shapes its external procedural law.     39

!
 In the Appendix to this paper I have set out in point form some considerations that I 

believe should inform the quest for good governance and agency accountability as they relate to 

personnel, process and prescription.  Too often, formalistic reporting mechanisms can replace 

genuine reflection about the goals and ambitions of an agency.  In such cases, the lack of 

accountability greases the skids from impartiality to partiality and from independence to 

dependence.  But when all an agency's endeavours are brought together around a coherent 

framework, the mutually reinforcing ethic of personal integrity, administrative due process and 

substantive fidelity to legislative mandate can be used to set a standard not only of accountability, 

but also of aspiration.     40

!
 As an introduction to the longer list of considerations presented in the Appendix, I should 

like to suggest four dimensions of accountability that must be part of the day-to-day activity of an 

agency.  In this endeavour I should also like to identify four instrumental, and four non-

instrumental (or symbolic), engagements by which these dimensions of accountability may be 

kept constantly before an agency and its members.  Ultimately I believe that it is non-instrumental 

agency processes that are most meaningful in maintaining an ethic of accountability. 

!
    ! Again, it is this realization that has stimulated the establishment of external governmental 39

oversight agencies like Privacy Commissions, Information Commissioners and Ethics 
Commissioners.  See, for example, the ANNUAL PERFORMANCE REPORT OF THE INFORMATION AND 
PRIVACY COMMISSIONER OF CANADA  (Ottawa:  Supply and Services, 2000);   ANNUAL 
PERFORMANCE REPORT OF THE ETHICS COUNSELLOR OF CANADA  (Ottawa:  Supply and Services, 
2000).  Of course, if the role of these external agencies is reduced to that of collecting and filing 
annual filings, then the benefit they might otherwise bring to enhancing public administration is lost 
-- to be replaced with just one more level of bureaucracy.

    ! For a more detailed exploration of the theme of aspiration, see L. Fuller, THE MORALITY OF 40

LAW, (2d ed.), (New Haven: Yale University Press, 1969) at 3-32.



 !33!
 Before I discuss these engagements and processes, however, a pair of caveats are in 

order.  Let me emphasize that I am consciously using the language of accountability and not the 

language of evaluation.  Of course, one can reduce accountability to a set of evaluation 

procedures -- directed to output, process and money.  Frequently, this is what inexperienced 

Auditors-General will do.  But as the Auditor-General of Canada has observed on several 

occasions, a financial audit is only a point of entry for examining all aspects of agency 

accountability.    In addition, in the next few paragraphs I want to take my distance from all forms 41

of non-context-specific, externally-imposed accountability, whether technical (for example, IQ 

tests, etc.), or analytical (the reliance on standards and targets that allow outsiders not simply to 

measure, but to judge), or responsive (the assessment of how well agencies act as sites of social 

interaction that serve diverse clienteles within and outside government).  My concern in the next 

few paragraphs is with the forms, processes and ambitions of internal agency accountability that 

make meaningful external accountability possible. 

!
 The first dimension of agency accountability I should like to explore is accountability to a 

statutory mandate.  A legislature typically has certain objectives in mind when it creates an 

agency.  These must be acknowledged and respected.  Fidelity to a statutory mandate is, of 

course, not enough;  but it is an essential beginning step.  In the pressure-filled environment of 

day-to-day administration it is easy to fall into routines, and to forget the mandate of one's agency.  

Ongoing training at a civil service college, regular in-house seminars or occasional presentations 

by academics comparing legislative mandates of like agencies in other countries are highly 

effective instrumental inducements to substantive accountability.   

!
 More than this, however, I believe that it is important to develop non-instrumental 

    ! See Auditor General of Canada, ANNUAL REPORT TO PARLIAMENT FOR THE YEAR 2000 (Ottawa:  41

Minister of Supply and Services, 2001).
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endeavours to focus attention on the truly important aspects of a legislative mandate.  Among the 

possibilities is the exercise of developing or re-writing a Mission Statement.  This is a discipline 

that can be easily trivialized.  But I believe that taking the time, on a regular basis, to revisit the 

Mission Statement and, in the manner of the Medieval Glossators of Justinian's Corpus Iuris or 

Talmudic scholars annotating the Torah, to draw forth through specific cases the implications of 

the Mission Statement will keep its counsel fresh.  In addition, organizing a periodic (perhaps 

yearly -- for example, at the time that an annual report is being written) reflection about the 

Mission Statement, requiring that it be rendered in multiple expressive forms -- in music, in 

diagrams, in dance, for example -- can help to prevent the Mission Statement from becoming 

reified as a thing rather than symbolized as an ideal. 

!
 A second dimension of accountability is accountability to the public one serves.  A statutory 

mandate can implicitly point to those who may seek to invoke a tribunal's jurisdiction.  It cannot 

make this public alive to an agency, or an agency alive to its public.  Once again, there are many 

important instrumental process by which the public may be made present.  The development of a 

Code of Ethics, and regular reference to the requirements of the Code can serve this educational 

function.  Regular, randomized public consultations and anonymous feedback and evaluation 

exercises tend to sharpen self-critique.  More than this, regular and randomized feedback and 

evaluation exercises can help an agency come to a richer understanding of who its clientèle is, 

and should be.  The ability to recognize, seek out and involve those who are typically absent from 

consultation processes is one of the measures of how accountable an agency is to the public it 

serves.   42

!
 Nonetheless, I also believe that the design and deployment of a logo (and especially a 

    ! See the discussion in G. Johns, ORGANIZATIONAL BEHAVIOUR (New York: Harper Collins, 1996) 42

chapter 11.
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logo that can be decomposed into constituent elements addressing both agency means and 

agency ends) that captures and presents an agency's raison d'être to its clientele can be an 

important means for encouraging that clientele to hold an agency faithful to that raison d'être.  

Placing that logo on business cards, letter-head, reports, apparel caps, and even coffee mugs and 

other trinkets serves as a constant reminder of an agency's role as serving the public.  Yet again, 

of course, the logo can be abused:  it can be rendered trivial;  its invocation can replace reflection 

about why it was developed.  Asking outsiders -- both professional and lay -- to engage in a public 

deconstruction of the logo, and focusing on the changing message that a logo conveys over time 

will contribute to building an ethic of service to the public. 

!
 A third dimension of accountability is accountability to the agency of which one is a 

member, and to one's fellow members.  This does not mean tolerating inadequate or inappropriate 

performance in the interests of collegiality.  Nor does it mean protecting an agency from external 

critique by covering up errors.  There are numerous instrumental techniques for enhancing 

collegiality:  sports teams, the holding a regular lunch gatherings, the publication of a monthly 

newsletter, and so on, provide occasion for interpersonal interaction in non-standard 

environments.  An esprit de corps and the sense of common endeavour that accompanies it, can 

be a powerful force for resisting unwarranted and unwanted political and economic interference. 

!
 No doubt, an overdeveloped esprit de corps can lead to collusion, arrogance and 

insensitivity within an agency.  For this reason it is necessary to develop opportunities for 

interpersonal interaction to occur at one remove from daily concerns.  Annual retreats can be a 

significant contributor to the sense of common purpose that must inform agencies.  They permit a 

dialectic of both understanding the constraints under which others are operating, and the 

consequences of one's own actions or omissions for the tasks of others.  Of course, if a retreat is 
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intended as an occasion to overtly "team-build" or to address "general issues" then it risks 

becoming nothing other than an expensive end-of-year lunch party, or an overly-intense collective 

gripe session.  To be successful, a non-instrumental retreat must be structured around the 

problem being experienced by some other agency, or the remembrance of past problems that an 

agency no longer has.  

!
 A fourth dimension of accountability is accountability to oneself.  Without personal 

accountability, all other forms of accountability can be undermined.  There are no shortage of 

instrumental strategies for encouraging personal accountability.  Detailed mandate letters for 

senior agency appointees can set the tone for fidelity to an ethic of personal responsibility, without 

which no agency can succeed.  In addition, annual workplans developed not in the uniform 

bureaucratic-speak of a central agency, but crafted in the personal language of the person to 

whom they apply, backed by meaningful, substantive and future oriented performance reviews are 

striking reminders of this key component of accountability.  Finally, the deployment of both 

anonymous and signed suggestion boxes, with prizes for best ideas, and a commitment by the 

agency head to publish reflections on suggestions received in the monthly agency newsletter can 

signal a generalized and ongoing aspiration to personal accountability. 

!
 These instrumental exercises of personal accountability should not obscure the value of 

non-instrumental self-reflection.  An annual ritual of drafting letters to one's successor (or one's 

children) explaining what one's job is and what are its challenges can be a salutary reminder of 

why one accepted the position in the first place.  Too often agency members can lose perspective 

-- either by forgetting too much or remembering too much.  Reviewing letters written in previous 

years after having completed the exercise reinforces the uncertainty and contingency of all 

commitments by those who are truly committed.  Once one feels comfortable in a position, and 
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satisfied with one's performance, one usually no longer has the will hold one's performance to the 

harsh light of introspection.  

!
 B. The Temper of Tribunals 

!
 The gravamen of the earlier sections of this essay can be put quite simply.  However 

important review and supervision of agency activity by an independent judiciary may be, the 

impartiality and independence of an agency depends equally on structural-systemic external 

factors, and on structural-systemic internal factors.  Clearly and meaningfully drafted organic 

statutes that tell an agency what its mandate is, the furnishing of an agency with the resources 

necessary to accomplish that mandate, and the development of external non-judicial oversight 

institutions (and general managerial standards -- Codes of Ethics, principles of financial 

accounting, procedural norms for different managerial processes, and so on) to assist agencies in 

pursuing that mandate are central to the accountability that sustains independence and 

impartiality.   

!
 But in some cases these structural-systemic inducements to accountability may be either 

too little or too late.  Agencies may already be corrupt, or may have been captured, or may have 

fallen into sub-optimal or counter-productive internal practices, or may not have the confidence or 

resilience to resist inappropriate political or economic influence.  At this point the challenge is less 

one of enhancing the performance of an agency that is genuinely committed to norms of 

accountability, than it is one of turning around a corrupt or captured agency.  How does one 

generate informal practices within pathological institutions that push in the opposite direction?  

How does one create incentives to cooperate with external oversight bodies meant to diagnose 

dysfunction and assist in improving performance?  In brief, how does one assist an agency in 
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distress to recognize and achieve its highest, not lowest, aspirations?   

!
 There is no easy answer to these questions.  Still less is there a menu of North American 

institutions, practices, "business school herbal remedies" and "law school voodoo medicine" that 

can be called upon to provide a magic solution.  The best I can do is begin by presenting some 

thoughts about how the idea of a well-tempered tribunal might assist a court, an Auditor-General, 

an Ethics Commissioner, or an Ombudsman, as well as the agency itself, in grasping the 

importance of an agency's implicit law for the manner in which it fulfils its mandate, and for the 

steps that might be necessary to re-orient an underperforming institution.   

!
 According to the Oxford English Dictionary the word temper has various meanings:  it 

means, first, a habitual disposition of the mind;  second, irritation or anger;  third, composure or 

calmness;  fourth, the hardness or elasticity of (especially) metal;  fifth, to moderate or mitigate;  

and sixth, to modulate so as to establish correct intervals.  All of these meanings are directly 

relevant to the present discussion. 

!
 To remind ourselves, recalling the first sense of the word, that tribunals display a habitual 

disposition of the mind, is to signal that, collectively, their members take on a personality.  Call this 

organizational culture, call it group psychology.  A well-tempered tribunal in this sense (an 

accountable agency) is one in which there is a relative consistency in organizational ethic, and 

one in which all members are generally committed to that ethic.  I am not suggesting that tribunals 

should be staffed with toadies.  Indeed, as I explore other elements of the notion of temper, it will 

become clear that members of a well-tempered tribunal will usually have deep disagreements 

about what the "habitual disposition of the mind" of the tribunal should be.  The point here is only 

that the commitment to generating such a disposition is a characteristic of a well-tempered 
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tribunal. 

!
 Let me next juxtapose the second and third meanings.  Presumably a well-tempered 

tribunal is not given to outbursts of anger or irritation;  rather, if well-tempered it is likely to reflect 

calmness and composure.  This understanding of temper directs our attention to the external 

manifestations of a tribunal's organizational temper.  A well-tempered tribunal is, in this sense, a 

good-tempered tribunal that has an appropriate organizational culture.  To the extent that the 

structure and culture of a tribunal induces its members and staff to good, rather than bad, temper 

one can characterize the tribunal as well-tempered (and accountable).  So the point is that it is not 

enough that a tribunal have an organizational culture that is generally adhered to by members and 

staff;  that organizational culture must be well-tempered and not badly-tempered.  It must be one 

that, to recur for a moment to contemporary jargon, is open, inclusive, responsive, supportive and 

nurturing.  Put another way, there is no accountability template that can be applied automatically 

to all agencies. 

!
 The fourth meaning given by the Oxford English Dictionary relates to the hardness or 

elasticity of (especially) a metal.  As a verb, temper in this sense means to bring metal or clay or 

plastic, and so on to the proper hardness or consistency.  In this usage one is focusing on the idea 

that any particular endeavour has better and worse ways of being carried out.  Steel, for example, 

can be improperly tempered, with the consequence that if employed in an axe-head, it is either too 

brittle (in which case it will chip and the cutting edge will become quickly jagged and useless) or it 

can be too soft (in which case the cutting edge will become quickly dull and useless).  In respect 

of tribunals, well-tempering means structuring the operation of the tribunal so as to achieve the 

best possible balancing of the means provided, the personnel available and the goals sought.  A 

well-tempered tribunal is one that consciously makes the optimal trade-offs in pursuit of its 
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mandate.  Notice that by using the word optimal, I do not mean that the tribunal is simply pursuing 

efficiency.  Badly handling 100 cases is not prima facie preferable to giving fifty cases due 

attention, although in some cases it might be.   

!
 The fifth meaning of the word temper is that of moderation or mitigation, as in the phrase 

"to temper justice with mercy".  Here is where the qualification I announced in respect of the first 

sense of temper has most purchase.  It is all very well to work towards an organizational culture, 

but what is that culture?  There are two ideas here.  The first is that tempering justice with mercy 

suggests two different registers that must be accommodated.  Far from a well-tempered tribunal 

seeking ideological uniformity -- by deducing its party line a priori and imposing this upon all 

tribunal activity -- it will acknowledge that all its activities can be interpreted and understood in 

multiple registers.  Recognizing these registers and mitigating the desire for uniformity is a central 

feature of a well-tempered tribunal.  The second idea flows from the first.  To presume that a 

tribunal seeks moderation is to presume that several different opinions and perspectives may be 

in play.  A well-tempered tribunal will seek diversity in its staffing and membership and will 

continually keep discussion of alternative (and potentially threatening and destabilizing) 

perspectives alive.  There is no worse hell than being part of an organization where everyone 

resembles oneself, or conversely, being part of an organization where one sees nothing of 

oneself.  

!
 The final notion associated with temper is what Bach had in mind in his use of the word:  

modulating an activity so as to establish intervals correctly.  In the context of tribunal design this 

idea speaks more to the internal features of an organization.  By contrast with the idea of 

tempering metal, for example, where it is balancing internal and external factors that is 

envisioned, here the idea is that every tribunal has an internal logic that is given by its 
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organization.  Discovering what that logic might be and fine-tuning the tribunal to bring its various 

components into an overall harmony with it is also a feature of a well-tempered tribunal. 

!
 To summarize the idea of a well-tempered tribunal, one can simply recur to the thought 

that the idea speaks more to attitudes than to behaviour;  more to ends than to means;  more to 

justice than to efficiency.  I do not dispute that behaviour, means and efficiency are key elements 

of accountability for all tribunals.  Unfortunately, however, they tend to become preoccupations, to 

the exclusion of all else.  And when these instrumental concerns come to dominate, an ethic of 

accountability becomes bowdlerized into an ethic of responsiveness to mere evaluation.  This 

explains why I insist that the central concerns of accountability in governance relate to attitudes, 

ends and justice.  Given the current fascination of governments for "bean-counting", the best 

(perhaps the only) way not to lose this focus, is to refuse even to start asking questions about 

behaviour, means and efficiency. 

!
 Before I leave this discussion of the temper of tribunals, I should like to pick up a theme 

signalled at the outset of this section.  How does one "turn around" an agency that is already 

corrupt, captured, or prisoner to sub-optimal and counter-productive internal practices?  Here the 

challenge is two-fold:  to identify and name the pathology;  and then to generate informal practices 

within pathological institutions that will push it in the opposite direction.  Obviously, there is no 

general recipe.  But a number of strategies have been successfully deployed by various Canadian 

agencies.   

!
 First of all, it is necessary to focus on agency personnel.  This means undertaking a triage.  

In a dysfunctional agency of, say, 40 people there are usually no more than 10 (25%) who are 

incorrigible.  The trick is to know which 10:  who are the leaders?  who can be salvaged if 10 
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malcontents are replaced by 10 incorruptibles?  In other words, even where as many as 75% are 

underperforming, most can be redeemed if the corrupt "old guard" is exorcised.  Many well-

intentioned attempts to turn agencies around founder because a "clean-sweep" mentality drives 

the exercise.  Modest, but strategic, disrecruitment always pays the largest dividends. 

!
 Second, because it is difficult to develop appropriate practices if one stays entirely within a 

pathological agency, it is often necessary to pair an underperforming agency with another, 

successful body.  Frequently, the turnaround process can be speeded up by organizing lateral, 

periodic transfers.  For example, one might take the Director of Investigations from a successful 

agency and parachute him or her into an unsuccessful agency, offering an exchange to the 

Director of Investigations of the underperforming agency.  The former will help clean up 

inappropriate procedures in the dysfunctional agency, while the latter will learn first-hand how the 

job of Director of Investigations should ideally be performed. 

!
 Third, to expose the agency to the right kind of external pressure -- accountability to the 

appropriate clientèle -- it is helpful to enhance processes by which NGOs and other public interest 

groups can be brought onto the radar screen of a captured agency.  The deployment of Advisory 

Councils, Study Panels and focus groups can be especially effective in broadening the vision of 

agency members, and in shedding a welcome light on sub-optimal practices.  That is, it is typically 

easily to overcome agency capture, or political subservience of agencies by  

opening up the range of clientèles participating in agency processes than by trying to eliminate 

external influences altogether. 

!
 Finally, just as sports teams that have a tradition of losing will change their nickname, their 

team colours, their mascot and their uniform symbols, so too agencies can go a long way to 
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changing the performance by changing their public face.  Of course, this can sometimes be an 

excuse to avoid substantive change.  But where the purpose of the change is to re-orient the 

attitudes of agency personnel, rather than just to re-design a public image, the exercise of 

planning and executing an "agency makeover" can be a productive endeavour for turning around 

a dysfunctional body. 

!
!
Conclusion 

!
 I should now like to draw the various threads of this essay together.  I do so in a series of 

concluding propositions about the relationship between independence, impartiality and agency 

accountability.  There are two polar principles in play in any analytical exercise meant to overcome 

dysfunction, pathology or distemper:  at one pole, the operating principle is one of uniformity, 

usually accompanied by reflex to enacting structures and process through formal, explicit law;  at 

the other, the operating principle is one of diversity, usually accompanied by a reflex to enhancing 

the quality and performance of personnel and process through informal, implicit law. 

!
 In this essay I have argued that diversity of personnel, process and purpose are endemic 

to administrative law and the pursuit of administrative justice.  But let me emphasize that I do not 

believe that all contexts of diversity are good and that diversity necessarily contributes to agency 

accountability.  In much of the world, and in many agencies today, diversity is haphazard and often 

the result of inattention, capture or corruption.  The remedy is not, however, uniformity:  it is not 

uniformity of agency procedures on the model of adjudication;  it is not uniformity of judicial control 

over an agency mandate.  The remedy is to differentiate where differentiation is required;  to find 

uniformity where uniformity is optimal.  This, I acknowledge, is a much more difficult endeavour 
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than simply imagining abstract, all purpose norms.  But it is also the only way that agencies can 

themselves develop a logic of accountability that ensures their impartiality independence from 

inappropriate influence. 

  

 My central, foundational claim is that the quality of an agency's internal life is absolutely 

crucial to the character of its external life.  Here are some strategic indicators of the quality of that 

internal life.  I recognize, of course, that they reflect the cultural norms of western liberal 

democracies and may not be directly transposable to other cultural contexts.  How does the 

president or chair of an agency interact with members, and how do members interact with lower-

level agency personnel?  are all offices of the same size or are some luxurious while others are 

spartan?  does the president or chair claim prerogatives like a private bathroom?  and do sharp 

hierarchies characterize the agency organigram?  These litmus tests have much to tell the 

forensic auditor about the operational pathologies an agency is likely to experience in its 

interaction with the public. 

!
 In addition, accountability is primarily about the qualitative, not the quantitative aspects of 

an agency's activities.  It is about how members of an agency see their role:  do they define their 

jobs in terms of the knowledge they control, or the judgment the bring to bear on a common and 

shared pool of knowledge?  do they, in fact, share knowledge?  do agency members think like an 

apparatchik preoccupied with risk avoidance or do they live in a culture where initiative (even 

failed initiative) is rewarded?  do they, for example, know that it is better to apologize than to ask 

permission?  are they stifled by a job description or liberated by a statement of the mission they 

are meant to accomplish? 

!
 Third, most of the key elements of accountability are not economic or calculable on a cost-
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benefit basis.  Indeed, I am not certain that any form of audit, financial or otherwise, that takes the 

form of an external "evaluation" can actually get at how accountability is to be nurtured, as 

opposed to how its absence is to be identified and censured.  Some agencies encourage 

members to think conscientiously about the meaning of accountability in every endeavour they 

undertake;  others encourage members to measure, to count and to fill out numerical performance 

indicators.  Non-instrumental accountability means knowing that impartiality only arises when one 

is able to understand and relativize one's partiality, and knowing that independence can only be 

achieved by acknowledging interdependence.  Metaphorically, we all "see through a glass darkly";  

accountability implies that we nonetheless strive to see "face-to-face".  

!
 Fourth, in the legitimate concern to ensure accountable agencies that are impartial and 

independent of inappropriate political or economic influence, it is important to remember that 

regulatory agencies are, after all, institutions of governance.  In many countries today, the political 

process is more open and accountable than the administrative process.  This should serve as a 

reminder that impartial agencies are not necessarily politically independent.  Politics necessarily 

produces policies;  the legitimate scope of agency impartiality and agency independence lies 

within the framework of accountability to democratically adopted policies.  I believe strongly in the 

contribution of non-judicial, system-focused institutions of external oversight to ensuring that both 

governments and agencies remain faithful to principles of democratic accountability.  

!
 Again, accountability is an ethic -- and generating this ethic is the most important 

responsibility of an agency head, an agency's board of directors, or the body of commissioners in 

a board or tribunal.  Notwithstanding that agency members are often appointed through political 

processes and can sometimes feel that they have an independent mandate;  notwithstanding that 

presidents of agencies are sometimes parachuted in through a political process;  notwithstanding 
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that some agencies are rather corrupt environments;  at the end of the day, it is up to the 

leadership of an agency to set the tone and the moral tenor of the organization.  So I am not 

misunderstood here, let me emphasize that good leadership does not arise spontaneously:  good 

recruitment processes and good training processes are as essential for agency heads as for 

ordinary agency members. 

!
 Finally, the single most important determinant of agency accountability is accountability to 

oneself, and this is especially true of the accountability of the agency head to himself or to herself.  

Any agency member can never be truly accountable to his or her legislative mandate, to his or her 

office, to his or her colleagues, and to his or her clientele, unless he or she is accountable to 

himself or herself.  Being judged by the standards of an external audit is no substitute for judging 

oneself.  Accountability is not what you do, or what processes you manage, or how many people 

you supervise;  accountability is fundamentally about who you are.  This is nicely captured in 

Rabbi Hillel's epigram:  if I am not for myself, who will be for me?  if I am only for myself, what am 

I?  if not now, when?  

!
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 APPENDIX:   DIMENSIONS OF ACCOUNTABILITY !!
This inventory is culled from various papers, articles, mission statements and public service 
documents that I assembled during my tenure as President of the Law Commission of Canada.  
Given the overall tenor of the present essay, the reader is cautioned that I do not offer these as a 
recipe for achieving the kind of accountability that enhances the impartiality and independence of 
tribunals.  Rather, the points that follow are meant to capture a range of instrumental and non-
instrumental considerations that might inform an agency's own self-analysis. !!
I. Appointments !
 * the goals of impartiality, accessibility, efficiency, expertise and accountability are 

goals that relate to personnel !
 * appointments to agencies should reflect the purposes for which an agency has 

been created:  it is neither the case that lawyers should always be appointed 
where adjudication is required;  nor is it the case that experts should be appointed 
as members whenever a tribunal is an "expert decision-maker" !

 * the formal criteria for appointment to an agency should be tailored to the purposes 
of the agency and should be made public !

 * the mechanism for appointments should be structurally transparent:  openings 
should be advertised;  applications invited;  lists of appropriate candidates 
prepared;  these activities should be carried out by panels of retired agency 
members;  but the appointments process must ultimately be political. !!

II. Training !
 * prior to taking up an appointment training programmes should be organized about 

the character required of persons holding agency appointments:  ethics;  access to 
information;  privacy;  integrity;  conflicts of interest;  confidentiality;  record-
keeping;  personal demeanour;  public accountability !

 * prior to taking up an appointment each agency should organize educational 
exercises that focus on the particular mandate of the agency in question:  if an 
adjudicative-type agency, traditional due process issues must be part of this 
training !

 * in-service training should be a regular feature of agency activity:  not just punctual 
training in respect of current jurisprudence, or current policy issues;  training 
exercises should also be devoted to big issues of social and economic policy    !!

III. Agency chairs 
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!
 * agency chairs should be appointed, whether from the inside or the outside, 

following the same procedure as tribunal appointments, mutatis mutandis -- the 
selection panel should be composed of ex-chairs of various agencies !

 * agency chairs should hold office for a fixed period !
 * all agency chairs should routinely meet for purposes of continuing education about 

management practices, shared agency problems !!
IV. Performance evaluation !
 * every agency position, including the chair, should have a relatively comprehensive 

job description, to which every appointee should be required explicitly to sign on !
 * all tribunal members, including chairs should be subject to annual performance 

evaluations:  these should not be just quantitative, but should focus also on 
qualitative measures such as client satisfaction;  employee respect;  compatibility;  
reliability !!

V. Independence and Impartiality !
 * every agency must determine which functions are those implying independence, 

and which persons perform those functions !
 * persons performing such functions must receive training in the character of 

independence;  the nature of on and off-the-record evidence;  the meaning of 
impartiality;  a heightened sensitivity to personal interest  !!

VI. Internal accountability !
 * every agency should develop detailed flow-charts and organigrams to identify lines 

of authority and accountability !
 * every agency should develop for each decision-making level criteria for structuring 

discretionary decision-making !
 * agencies should have the power to rehear and reconsider;  applications for 

reconsideration should be, in principle, a prerequisite for external review !
 * agencies should develop a protocol for responding to inquiries about documents 

and policies that encourage transparency not only of the written record, but also of 
the "knowledge base" upon which agency determinations are made !!!

VIII. External accountability 
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 * judicial supervisory recourses should be the legislative recourse of choice !
 * judicial appeal rights should only be preferred where an agency remit is likely to 

compromise the independence and impartiality of the subsequent decision 
  
 * cabinet or ministerial appeals should be exceptional !
 * a formal request for an agency reconsideration should be a prerequisite to any 

external review application, to the judiciary or to the executive !
 * judicial review should be carefully constrained by subjective grants of power  !
 * in all cases, deference to agencies should be tied to the specific reasons for the 

claim to deference and the specific decision in question !!
IX. Due process !
 * a diversity of due process norms should be developed according to the function 

actually being performed !
 * there should not be a general administrative procedure act;  if the decision is 

adjudicative in character, careful thought should be given to the question whether 
or not a separate court-like structure should be established !!

X. Agency powers !
 * the powers granted to an agency should reflect that agency's needs !
 * agencies should collaborate on the sharing of material resources:  finance;  mail;  

personnel services;  purchasing !
 * agencies should be required to develop mission statements and should relate the 

powers they exercise to these mission statements !!
XI. Discipline Procedures and Destitution !
 * processes of discipline and destitution should be collegial and public !
 * the range of administrative sanctions should be laid out in advance and the first 

goal of the process should be rehabilitation and reintegration rather than dismissal !
 * agency heads should not be involved in adjudicating disciplinary procedures


