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I. INTRODUCTION

As 2007 came to a close, the Supreme Court of Canada handed
down its judgment in Bruker v. Marcovitz.! In doing so, the Court — in
both its majority and dissenting decisions — found itself grappling with
a dynamic mix of religious practices and state norms, family law and
constitutional framework, private obligations and public policy. The
story of Stephanie Bruker and Jason Marcovitz, a Montreal Jewish
couple who married and divorced each other, provided the perfect site
for adding a chapter to an ongoing discussion of the intersections ~— in
law and life — of identities, norms, practices and remedies. The actual
story and its core issue of the overlap between contractual liability and
religious law of divorce are not new.? But the judgment invites renewed
reflection on the entanglement, necessary yet challenging, between

" Associate Professors, Faculty 0», nbi and the Institute of Comparative Law, McGill
University. We thank our colleagues, Professors Roderick Macdonald, H.P. Glenn and Robert
Leckey for their insightful comments, and Professor Pierre-Gabriel Jobin for inviting us to present
these ideas at the Civil Law Workshop in March 2008. The generous support of the Wainwright
Trust of the Faculty of Law, McGill University made possible the able research assistance of McGill
law student Adam Drori.

' [2007] $.CJ. No. 54, [2007] 3 S.CR. 607 (8.CC). .

7 See, e.g., the New York case of Avitzur v. Avitzur, 459 N.Y.S.2d 572 (1983) [hereinafter
“Avirzur’} and the Manitoba case of Morris v. Morris, [1973) M.J. No. 62, 42 D.L.R. (3d) 550
(Man. C.A.) [hercinafter “Morris™) where, similarly, divorcing parties found themselves in court
when, following a civil divorce, the husband refused to appear before a Beir Din for the purpose of
granting a religious divorce, or ger, to the wife,
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ocrmmnoa articulated in state law on the one EEQ and religious law on
the other.

There are many ways to nowa Bruker v. Marcovirz. Some will focus
on issues of religious freedom and gender equality, others on the
contours of Quebec civil law of contractual obligations and on the
relationship of human rights to private law. Indeed, the case speaks to all
of these. Here, we offer two principal routes for reading and interpreting
this Supreme Court decision.

First, we suggest that emphasizing private law and ensuring a solid
understanding of contract doctrine in Quebec civil law is crucial to
assessing the strength of the majority and dissenting opinions in the case.
Contemplating the mixing of obligations and norms in the private lives
of religious individuals provides an important vantage point for broader
discussions about contemporary Canada and the intertwining of state and
religion. The principal insight here is that religious people, just like their
non-religious counterparts, can participate in, and be bound by, the
consequences of the private law of contractual obligations.

Second, we acknowledge that Bruker v. Marcovirz makes a significant
contribution to a rich discourse on religion and women. But we wam

~against a simple reading of the case as one of conflict between faith and
~ equality, and insist on both the complex realities of religious women and

the possibility of responsiveness and change within faith communities. As
such, while family law and constitutional law may speak explicitly to the
promise and reality of gender equality, religious communities do and
should play a key role in giving meaning and substance to normative
transformation of rules and expectations.

These two prongs of this analysis — an in-depth grasp of the
contractual obligations framework, and a reminder of the dynamic
interaction of women and religion — are illustrated as follows. We begin
by briefly retelling the narrative that led to the judgments of Abella and
Deschamps JJ. in the Supreme Court of Canada. We then attempt to
place the Supreme Court decision against a backdrop of different ways
of understanding the relationship between religion and law. In doing so,
we introduce seven arguments that can be placed along a spectrum of
varying degrees of private-religious law interaction and examine each of
these arguments in depth. With respect to the first five, we focus on the
validity of the obligation at stake. With respect to the final two
arguments, we explicitly place contractual analysis against consider-
ations of public policy. Here, we see that the intersection with which the
Supreme Court grapples is indeed necessary, but that the assumptions
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- made and conclusions reached in the judgments themselves may be
problematic. ‘

Finally, we reflect on the ways in which the arguments implicate
religious women. Particular care is needed in interpreting the Supreme
Court judgments and what they say or do not say about the roles and reality
of religious individuals. Turning to the possibilities that exist outside the
courtroom for agency and change within religion reminds us to keep the
significance of Bruker v. Marcovitz in perspective. Adjudicating on the
intersection between religious and private law obligations inevitably draws
our attention to how religious people live their lives, affected by both
external societal norms and the internal development and reform of faith
communities. . :

II. THE STORY OF BRUKER V. MARCOVITZ
On its face, the story of Bruker v. Marcovitz® is factually straight-

forward. The case concems a couple, Ms Bruker and Mr. Marcovitz,

who, after 11 years of marriage and two children, divorced in 1980.
Represented by attomneys, the parties entered into a settlement on
corollary relief measures which, in addition to settling issues of custody
and access, child support and lump sum spousal support, included a so-
called “ger clause” — a commitment on the part of Mr. Marcovitz to
~appear before the rabbinic tribunal for the purpose of obtaining a Jewish
divorce and releasing Ms Bruker religiously from the marriage.
According to Jewish law, -a marriage remains in effect until a gez is
given by the husband and accepted by the wife. Without this religious
divorce, supervised by the rabbinic tribunal called the Beit Din, the
couple remains married even if a civil divorce has been finalized.
Without a get, a Jewish woman cannot re-marry with religious sanction
and any civilly consecrated marriage will not be recognized by Jewish
law. The woman remains “chained” to her former husband, an agunah.

3

. Supra, note 1.

Professor Norma Joseph of Concordia University has written extensively on the subject
of agunot and may be credited for spearheading the reform to the Divorce Act, R.S.C. 1985, c. 3
(2nd Supp.) resulting in the enactment of s. 21.1 (explained infra, note 7). See generally, Norma
Joseph, “Agunah™ in J. Salkin, ed., Reader’s Guide to Judaism (Chicago: Fitzroy Dearbom, 2000)
11; Norma Joseph, “Jewish Divorce and Canadian Law”, Ecumenism 115 (Fall 1994) 18; Norma
Joseph, “Divorce and the Jewish Woman”, Viewpoints (12:8) (December 1984) 1. See also Rachel
Biale, Women and Jewish Law (New York: Shocken Books, 1984); Marilyn Bicher, Evelyn Brook
& Norma Joseph, Untying the Bonds — Jewish Divorce, VHS (Montreal: Coalition of Jewish
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Furthermore, any children that issue from a subsequent union will be
considered illegitimate, labelled mamzerim. These children, according to

 the traditional rules of Orthodox Judaism, will be unable to marry fellow

Jews born without this stigma.’

It is therefore easy to understand the importance to Jewish women
who divorce to obtain a ger, and the power that men hold over these
women since the delivery of the get lies primarily in their hands.® Often,
women have been coerced to consent to unreasonable terms and
conditions in order to obtain this release and to avoid alienation from
their community and its religious norms.” However, what is less evident
to those outside the Jewish community is that it is not only self-
described Orthodox Jewish women who are affected. While not all Jews
live by, or feel constrained by, these rules, even those who lead secular
lives often find it important to procure a get following a civil divorce. As
such, divorce for a Jewish couple in Quebec involves a complex mix and
overlap of many sources, including civil law contract rules, family law
guidelines as legislated at the provincial and federal levels, in the Civil
Code of Quebec and the Divorce Act respectively,® principles enunciated
in the Quebec Charter of Human Rights and Freedoms® as well as
religious norms and practices.

Despite the fact that Mr. Marcovitz had consented to appear before
the Beit Din pursuant to the *“ger clause” in the parties’ corollary relief
agreement, he refused to do so for over 15 years, appearing before the

Women for the Get, 1997) online at: hitpJ//www.jofa.org/about.php/advocacy/guidetojewis/
introduction [hereinafter “Joseph, Untying”].

5 Onthe subject of the get, see generally Louis Jacobs, A Concise Companion to the
Jewish Religion (Oxford: Oxford University Press, 1999), definition of “divorce”, online at:
<http://www.oxfordreference.com/views/ENTR Y . html?subview=Main&entry=t96.¢159>.

$ It should be noted that for a get to be granted by the Beir Din, the wife must also consent

- to it. The withholding of her consent is not without consequence to the husband. However, if the

husband does not consent, the ger simply cannot be granted whereas if the wife is the one who
withholds conseat, the husband may appeal for rabbinical dispensation (by obtaining the signature
of 100 rabbis from different countries) thereby overcoming the wife’s lack of consent. Moreover,
children who issue from a subsequent union of the husband will not, as is the case with children of
the wife, be considered mamzerim, See generally Shauna Van Praagh, Book Review of Religion and
Culture in Canadian Family Law by John Tibor Syrtash (1993) 38 McGill LJ. 233, at 243
[hereinafter “Van Praagh, Book Review”].

7 Parliament, after consultation with and through the urging of the Jewish community,
amended the Divorce Act, R.S.C. 1985, ¢. 3 (2nd Supp.) with the addition of 5. 21.1, a provision
which prevents a spouse from exercising his ¢ivil rights in a divorce for so long as he refuses to
remove a religious barrier to divorce, such as the granting of a get.

¥ Civil Code of Quebec, S.Q. 1991, ¢. 64, Book I — The Family, arts. 391-400
[hereinafter “C.C.Q."}; Divorce Act, supra, note 4.

®  RS.Q.,c.C-12 [hereinafter “Quebec Charter”].
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_rabbinic tribunal only in 1995, at which time the ger was finally
delivered. It was in 1989 that Ms Bruker initiated her action claiming
monetary damages of $1,350,000 to compensate her for her ex-
husband’s extended non-compliance with the commitment to consent to
a get. Mr. Marcovitz’s refusal to give the ger triggered the conflict’s
voyage through the court system, all the way to the Supreme Court.

The Superior Court of Quebec, in a decision rendered by Mass J. in .

2003, identified a clear breach of a contractual promise pursuant to
which Ms Bruker was awarded damages in the amount of $47,500.
According to Mass J., although the promise to appear before a rabbinic
tribunal may constitute an act falling within a religious practice, in this
case, it was agreed to in the context of a civil divorce settlement. This
made it enforceable as a civil obligation, justiciable before the civil
courts as any other enforceable obligation, with the attendant remedies
following breach for failure to perform.'

In 2005, the Quebec Court of Appeal, in a unanimous decision
written by Hilton J., reversed this holding. The appellate court found that
the substance of the obligation to consent to the ger was exclusively
religious in nature and that consequently, an alleged breach could not be
enforced by secular courts through the usual remedies of damages or
specific performance (the latter not being claimed by Ms Bruker). In
short, according to the Quebec Court of Appeal, it is not the role of
secular courts to palliate the discriminatory effect of the absence of a ge?
on a Jewish woman who wants to obtain one."

The Supreme Court of Canada rendered its decision in December
2007 and the court split 7-2, the majority decision written by Abella J. and
the minority by Deschamps J., two prominent female voices on the
country’s highest court. Justice Abella returned to the principal reasoning
and outcome of the trial judgment, finding the ogmmaou consented to by
Mr. Marcovitz to be an enforceable contractual obligation, an obligation
that was not merely moral in nature but one that had been transformed into
a civil obligation.” Moreover, according to Abella J., this civil obligation
was not contrary to public order or to Mr. Marcovitz’s rights under the
Quebec Charter. Finally, she affirmed the quantum of damages assessed at
first instance by the trial judge. Justice Deschamps, in dissent, reiterated

19 B.(S.-B.) v. M. (J.-Be.), [2003) QJ. No. 2896, [2003) R.J.Q. 1189 (Que. S.C.), at paras.
38, 62 [hercinafter “Bruker, first instance”].

Y Marcovitz v. Bruker, [2005] QJ. No. 13563, [2005] R.J.Q. 2482, at para. 76 (Que. C.A.).

12 A discussion of the spectrum of obligations (moral, natural and civil) will be discussed in
more detail infra, at note 28.
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and reinforced the Court of Appeal’s claim that civil courts and religious
undertakings must operate in non-intersecting spheres. She found the

‘obligation of the husband to appear before the Beit Din to obtain the

granting of a ger non-justiciable, and its enforcement inconsistent with the
role of secular courts.”

II. UNDERSTANDING BRUKER V. MARCOVITZ

Bruker v. Marcovitz is both a very small case and a very large case.
As with all family law stories, it is fundamentally about the relationship
between individuals each with particular identities, vulnerabilities,
behaviours, demands and needs. But it is also a “religion and law” story,
an occasion for the Supreme Court of Canada to indicate contours of the
power of state law to recognize, respect or limit religion and its norms.
That kind of case, as underscored by the Supreme Court’s references to
touchstone cases decided by Chief Justices Dickson, Barak and Sachs,*
is usually about the respect owed by state institutions to religious
citizens and why. It is usually understood to be part of a public law
narrative, of our “constitution” as a diverse, liberal, democratic state.'s

And yet, an inquiry into religion and law does not always take the
form of drawing lines around state power. Both Abella J. and Deschamps
J. seem to assume that this is central to the case. Justice Abella, for the
majority, acknowledges that, in appropriate circumstances, the state can
and should direct religion, albeit implicitly. Justice Deschamps, in dissent,
recoils at that possibility. Even in-their nﬁ»mnomagr the two share a focus
on the power and authority of state influence — in the form of policy,
legislation or private law — over religion. While the state is indeed
intertwined with religion, it may not always have the power that the Court

B Brukerv. Marcovirz, supra, note 1, at para, 1 for Abella J. and at para. 101 for Deschamnps J.

4 Of Canada, Israel, and South Africa, respectively. For Dickson C.J.C., see R. v. Big M
Drug Mart Lid,, (1985} S.CJ. No. 17, (1985} 1 S.C.R. 295 (S.C.C.). For Barak C.J.C,, see Temple
Mount Faithful v. Jerusalem District Police Commander, H.C, 292/83, 38(2) P.D. 449, For Sachs
CJ.C., see Christian Education South Africa v. Minister of Education (2000), 10 B. Const. L.R.
1051 (S. Afr. Const. Ct.).

15 Examples of relevant work addressing questions of diversity and the liberal democratic
state by focusing on narrative and constitution include: Jeremy Webber, Reimagining Canada:
Language, Culture, Community and -the Canadian Constitution (Montreal: McGill-Queen’s
Unversity Press, 1994); James Tully, Strange Multiplicity: Constitutionalism in an Age of Diversity
(New York: Cambridge University Press, 1995); Robert Cover, “Nomos and Narrative” in Martha
Minow, Michael Ryan & Austin Sarat, eds., Narrative, Violence and the Law: The Essays of Robert
Cover (Ann Arbor: University of Michigan Press, 1992) 95; Martha Minow, Making All the
Difference (Ithaca: Comell University Press, 1990).



CIVIL LAW AND RELIGION 387

388 SUPREME COURT LAW REVIEW  {2008), 43 S.C.L.R. (2d)

(2008), 43 S.C.LR. (2d)

suggests. Civil law may be affected by religious law, and vice versa,'s and
articulating distinct yet related avenues of inquiry into that relationship
may be helpful in understanding the contours of that mutual impact.

Thus, before offering a set of responses to the Court’s analysis of the
case in both its small and large dimensions, we differentiate two contexts
in which the relationship between religious norms/institutions and state
norms/institutions might be examined. The first, which subsumes five of
the arguments analyzed below, can be labelled religion “at” law; the
second, illustrated by the sixth and seventh arguments, as religion “and”
law. Throughout, we should keep in mind that “law” is not necessarily a
term or notion limited to the state. Indeed, the challenges posed by
Bruker v. Marcovitz stem from the coexistence and potential conflict
between different legal traditions, or sites and structures of law."

First, then, we consider the ways in which state law may treat claims
made by individuals of faith. In other words, we are interested in religion
‘at” law and the reasons for which private law should pay attention to
the religious nature of the arguments and the people making them. In the
Bruker case, the prima facie enforceability of the contractual agreement
at stake is tested by various claims, each of which can be characterized
as a slightly different way of insisting on the presence of religion. The
general question throughout the analysis of these claims is whether it is
possible, and indeed crucial, to insist on the contract law nature of the
story and its consequences. Thus, rather than focusing primarily on the
protection of fundamental constitutionally protected freedoms, we start
by focusing on the nature of private law and the possibility that religious
individuals take on contractual obligations at the same time that they live
with faith-based obligations.

Second, we consider the shape of the interaction between public order
or policy and the appropriate register of respect for religious communities
and their regulatory frameworks. That is, how do we understand and

' Foran oxv_oacon of the different ways that civil and religious norms shape one another
in the context of marriage, see Robert Leckey, “Profane Znﬁaoaw. (2006) 21(2) Can. JL. &
Society 1.
n« The reminder not to envisage state law as necessarily above, superior to, or more
powerful than, religious law and norms is a significant contribution of legal pluralism which
contemplates the coexistence and interaction of multiple Jegal orders. See, e.g., Carol Weisbrod,
“Family, Church and State: An Essay on Constitutionalism and Religious Authority” (1987-88) 26
J. Fam. Law 741; Roderick A. Macdonald, Lessons of Everyday Law (Montreal: McGill-Queen’s
University Press, 2002); Shauna Van Praagh, “Identity’s Importance: Reflections of — and on —
Diversity” (2001) 80 Can. Bar Rev. 605 [hereinafter “Van Praagh, ‘Identity’s Importance'); Jean-
Guy Belley, “Law as ﬂ&ﬂn Incognita: Constructing Legal Pluralism” (1997) HNGV Can JL &
Society 17.

implement the interactions between religious law and the normative
structures and expectations of state law? Deference to religion by the state,
and a corresponding refusal to interfere, may seem to be one option;
authority over religion by the state, with an accompanying eagemess to fix
the perceived failures of traditional faiths, may seem to be another. A
careful reading of Bruker should suggest that neither is feasible or
desirable, and that a sometimes seemingly chaotic coexistence of
normative commitments, of religion “and” law, is closer to reality.

1.  Religion “at” Law: A Contract Law Analysis

We begin our discussion of religion “at” law using the contractual
lens as offering the appropriate analytical framework with which to
approach this issue. Put simply, and echoing Abella J., is this a contract
that the law should enforce? Courts are regularly called upon to answer
this very question of a contractual undertaking’s susceptibility of legal
enforcement.'® Put another way, why would Mr. Marcovitz’s promise to
appear before the Beit Din in order to deliver the get not be a contractual
obligation susceptible of enforcement? The following analysis proceeds

to test the possible arguments.

(a) Argument 1: The Religious Nature of the Obligation

The central argument of both Hilton J. in the Court of Appeal and
Deschamps J. in dissent in the Supreme Court is that what Mr.
Marcovitz promised to do is a purely religious obligation and therefore
outside the realm of the secular courts. To quote Deschamps J., “the state
... [must be] neutral where religion is concerned”.” :

¥ Note that while Ms Bruker did not frame her legal demand of enforceability in terms of
the remedy of specific performance but only in terms of monetary damages, it is our opinion that if
this contractual undertaking is susceptible of the law's enforcement, it would oaly be a question of
enforcing the breach through a damage award. Specific performance, although a much broader
remedy in the civilian legal tradition than in the common law, would violate the maxim nemo
praecise cogi potest ad factum, as this would be classified as an obligation of personal service that
could only be compelled using physical coercion. Sec generally Rosalie Jukier, “The Emergence of
Specific Performance as a Major Remedy in Quebec Law” (1987) 47 R. du B. 47, at 55-58.
Furthermore, coercing, by way of court order, a party to appear before a Beir Din could have the
effect of undermining the validity of the consent to the ger itself from a religious vantage point.
Notwithstanding this opinion, there is case law suggesting the availability of the remedy of specific
performance for a recalcitrant spouse. See the New Jersey decision of Minkin v. Minkin, 180 N.J.
Super. 260, 434 A.2d 665 (1981) [hereinafter “Minkin], where such remedy was granted.

¥ Brukerv. Marcovitz, supra, note 1, at para. 120.
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Justice Hilton states that just as the secular courts are out of bounds
in situations where, for example, a religious authority refuses to marry a
same-sex couple, despite that being permissible by the laws of Canada,
the secular courts cannot be used to enforce a religious norm or
recognize a religious decree.®® Justice Deschamps echoes this view
saying “secular law has no effect in matters of religious law ... Where
religion is concerned, the state leaves it to individuals to make their own
choices. It is not up to the state to promote a religious norm. This is left
to religious authorities”.*

These statements are unassailable. The state and the secular courts
cannot interfere with decisions of religious authorities in this manner.?
Just as we cannot force a religious authority to marry a same-sex couple,
we have no action against the Church for not ordaining a woman. As
such, if Mr. Marcovitz had presented himself before the Beit Din as he
agreed to do, and for some reason the Beitr Din did not authorize the
granting of the ger, the law could do no more. He would have done all he
could to execute his obligation which was merely to “appear before the
rabbinical authorities for the purpose of obtaining the traditional
religious get”.

In this case, the obligation agreed to was personal to Mr. Marcovitz
and completely independent of any religious authority in order for it to
be fulfilled. It in no way disturbs the neutrality of secular courts where
religion is concerned. And no one would say that the secular courts have
no role to play in the enforcement of personal contractual obligations.

(b)  Argument 2: The Moral Nature of the Obligation

A second argument that was mounted against the legal enforceability
of Mr. Marcovitz’s promise was that the ocrm»aou undertaken was not a
civil or juridical one, but rather that its religious nature made such

2 Marcovitz v. Bruker, supra, note 11, at para. 76.

2L Brukerv. Marcovitz, supra, note 1, at para. 132.

2 See Levitt's Kosher Foods Inc. v. Levin, [1999] O.J. No. 2785, 175 D.LL.R. (4th) 471, at
para. 31 (Ont. S.CJ.); Anne Saris, “La compénétration des ordres normatifs: Etude des rapports
entre les ordres normatifs religieux et étatiques en France et au Québec” (D.C.L. Thesis, McGill
University Institute of Comparative Law, 2005), at 157. (The author characterizes this reticence to
interpret religious law as an essentialist analysis that leads to a presumption of incommunicability of
legal concepts.) See also Syndicat Northcrestv. Amselem, [2004] S.C.J. No. 46, [2004] 2 S.C.R. 551
(5.C.C.) [hereinafter “Amselem”], where lacobucci J. writes at para. uo. “[T}he State is in no
_ position to be, nor should it become, the arbiter of 3:«5& dogma.”

obligation merely moral in nature. Generally speaking, the law does not
lend its enforcement mechanism to moral obligations.?

Again, there is credibility to this argument because it is true that the
law does not enforce obligations that we term obligations of conscience
such as the obligation to be polite, to be charitable and, arguably, to
execute one’s religious commandments. We concede that in the absence
of any agreement on the part of Mr. Marcovitz, the courts would be
powerless to compel performance of this kind of obligation or to
compensate for its non-performance. Certainly, they would be powerless
to do so using contract law. Interestingly, the French courts have viewed
the failure to obtain a get as a fault and therefore a breach of extra-
contractual responsibility* but this, by definition, is outside the scope of
contractual analysis.

However, in this case, we argue that we are not in the situation of
enforcing a moral obligation because Mr. Marcovitz did what people do
every day. He transformed his moral obligation into a civil one and
thereby, through his consensual act of contracting, made this previously
moral obligation justiciable before the civil courts. Mr. Marcovitz
secularized his religious obligation.

This is not unlike the case of Rouleau v. Poulin®® where a liberated
bankrupt, clearly no longer civilly liable to his former creditor, but
arguably only morally bound, promises anew to pay the cleared debt and
the court enforces such promise on the ground that the debtor transformed
his unenforceable obligation into a civil and enforceable one. The same
would be true, said the Court, of a debtor of a prescribed, or time-barred,
debt who re-promises to pay it to his former creditor. Similarly, Supreme
Court of Canada decisions such as Pesant v. Pesant® and Re Ross” have
taught us that even obligations of charity, in the former case to an indigent
daughter disinherited by her mother and in the latter case to McGill
University, can be transformed into enforceable promises. It is true that in

3 Pierre-Gabriel Jobin with the collaboration of Nathalie Vézina, Baudouin et Jobin: Les
obligations, 6th ed. (Cowansville, Que.: Yvon Blais, 2005), at 28 [hereinafter “Baudouin and
Jobin”].

2 Pparis, May 7, 2002, No. 2001/08937; Versailles, October 31, 1994, D. 1995.Jur.245
(Annot. E. Agostini); Cass. civ. 2¢, June 15, 1988, J.C.P. 1989.IL21223 (Annot. M-L Morangais-
Demeester); Cass. civ. 2e, October 14, 1987, Juridisque Lamy; Cass. civ. 2¢, December 13, 1972, D.
1973.Jur.493 (Annot. C. Larroumet); Trib. civ. Seine, February 22, 1957, Dame Muskat ¢. Danan,
Gaz. Pal. 1957.1.246.

Z [1965] BR. 292 (CSS.).

2 11934] S.CJ. No. 14, [1934] S.C.R. 249 (S.C.C.).

n [1931) S.CJ. No. 65, [1932]) S.C.R. 57 (§.C.C.).
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all these cases the courts use the notion of the natural obligation® as being
the cause” of the civil one. Justice Abella, while adhering to this concept
of transformation of hitherto unenforceable obligations into legally valid
and binding ones, does not mention the concept of the natural obligation
but rather relies on the notion of moral obligations being transformed into
civil ones.*

While there is clearly a difference between moral and natural
obligations, there is no practical or theoretical need to invoke the natural
obligation in this circumstance because in all the cases mentioned above,
the obligation that is sought to be enforced involves the gratuitous
transfer of ownership in property — a disguised donation ~— which
ordinarily requires the formality of a notarial deed.” In these.cases, the
natural obligation serves as the cause of the civil obligation and takes it
out of the category of gratuitous obligations and into the category of
onerous. ones. The natural obligation is used as a way to transform an
otherwise unenforceable moral obligation into a civil one notwith-
standing non-compliance with the requirement of the notarial deed.

In the Bruker scenario, the performance of the obligation to seek a
get is not gratuitous since it was part of a larger agreement in which

% In civil 1aw, the natural obligation falls somewhere between the moral obligation, which
is an obligation of conscience and unenforceable by the law, and the civil or juridical obligation,
which receives full judicial enforcement. While the natural obligation is not enforceable, if
performed voluntarily, the debtor cannot claim restitution of performance. Natural obligations
generally fall within two categories: obligations that began as civil or juridical ones but that have
since become prescribed or subject to the debtor’s liberation from bankruptcy; and obligations that
normally fall within the category of moral obligations but which, due to the close relationship
between the parties or particular factual circumstances, become elevated to the status of a natural
obligation. For a general description of the natural obligation and its effects see Baudouin and Jobin,
supra, note 23, at 28-31.

% While, unlike the common law, the civilian legal tradition does not use the notion of
consideration and recognizes gratuitous contracts wheré there is no quid pro quo (see C.C.Q., art.
1381, para. 2), the civilian contract does require “cause” in order to meet the requisites of valid
formation. Cause is defined in C.C.Q., art. 1410 as “the reason that determines each of the parties to
enter into the contract”. However, cause is not the functional equivalent of consideration since
“intention libérale”, or benevolent intention, can qualify as sufficient cause. The one complicating
factor is that for gratuitous promises which are translative of property, including any form of
donation, the formality of a notarial deed is required (see C.C.Q., art. 1824). If, however, the
promise is supported by a natural obligation, which can be difficult to distinguish from a moral
obligation or pure liberality, then the cases of Pesant v. Pesans, supra, note 26 and Re Ross, supra,
note 27 tell us that the promise is not classified as gratuitous and escapes the need for the formality
of the notariat deed. ' )

30 Brukerv. Marcovitz, [2007) S.C.J. No. 54, (2007} 3 S.C.R. 607, at para. 51 (S.C.C.).

31 €.C.Q. art. 1824 (“The gift of movable or immovable property is made, on pain of
absolute nullity, by notarial act en minute, and shall be published™). See explanation, supra, in note
2.

there was a quid pro quo. Even if it were gratuitous, it would be a
gratuitous contrat de bienfaisance (a contract involving the performance
of a service rather than the transfer of property) requiring no formalities
in order to be valid.* As such, Abella J., like Mass J. at the Superior
Court level, merely applies this well-known concept of consensually
transforming moral duties into enforceable contractual obligations.”

In her dissent, Deschamps J. repeatedly asserts that such an
obligation can only be enforceable if it arises out of “positive law” and
not religious law.* In response, it is clear that by entering a contract and
agreeing to perform this obligation, Mr. Marcovitz turned to a form of
private ordering™ that explicitly recognizes the contract as creating such

" positive law.

(c) ' Argument 3: The Lack of Judicial Remedial Power

A third argument suggests that this obligation to appear before the
rabbinical authorities to obtain a get is not one the Court itself could
have ordered as part of corollary relief in the context of a divorce and is
therefore unenforceable.® This argument is used by Hilton J. in the
Court of Appeal and quoted in Deschamps J.’s judgment at the Supreme
Court level.”

Again, it is true that it would not be possible for the secular courts to
make an order such as this one for a husband to appear before the Beir
Din to obtain a get. However, just because it would not be within the
court’s jurisdiction to do so does not mean that it follows automatically

‘that parties themselves cannot agree to do things the court could

otherwise not be able to order itself.
Here we can look by way of analogy to remedial powers of the
courts. They are, absent a specific statute or provision, limited in large

» C.C.Q,, art. 1381 (“A contract is onerous when each party obtains an advantage in retumn
for his obligation. When one party obligates himself to the other for the benefit of the latter without

obtaining any advantage in retum, the contract is gratuitous™).

33" Bruker, first instance, supra, note 10, at para. 19.

3 Brukerv. Marcovirz, supra, note 30, at para. 184.

35 €.C.Q. Book V, “Obligations™.

38 The issues in divorce that a court is capable of determining in the context of a corollary
relief proceeding include custody, and child and spousal support. See Divorce Act, R.S.C. 1985, ¢. 3
(2nd Supp.), ss. 15-17 (s. 15.1, child support; 5. 15.2, spousal support; s. 16, custody).

37 Marcovitz v. Bruker, [2005} QJ. No. 13563, [2005] RJ.Q. 2482, at paras. 41, 84 (Que.
C.A.), cited in Bruker v. Marcovitz, supra, note 30, at para. 116.
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part to damages and specific relief.® Creative remedies, such as the
ordering of an apology for example, while arguably more desirable than
damages in certain circumstances such as defamation, are generally not
available to ordinary courts barring some legislative empowerment to
grant such a remedy. However, suppose that two parties, one who had
defamed the other, consensually agree to settle their case out of court
and part of the settlement involves one party promising to publish an
apology to the other. Just because the court itself may not have had the
ability to order such a remedy does not mean that the court is precluded
from enforcing that promise to apologize through an award of moral
damages suffered due to the non-performance of the contractual
obligation to apologize.* Likewise in the Bruker case, the inability of the
Court to have ordered the performance of this particular obligation to
obtain a get is not a reason, in and of itself, for its unenforceability.

(d) Argument 4: The Validity of the Contract Itself

A further argument raised in the case, one that found favour with
Deschamps J., is that the agreement to procure a get is not a validly
formed contract between the parties.

For a contract to be validly formed under Quebec civil law, it must
fulfil the four requisites of C.C.Q., article 1385 which requires consent,
capacity, object and cause.” Here we have two capable parties who
seemed to have clearly consented and did so with the aid of lawyers’
advice. Justice Deschamps did not find fault with the contract’s cause,*
admitting that “[t]he fact that the cause of a contract is connected with a

B See generally, C.C.Q. art. 1590, para. 2 and Jeffrey Berryman ed., Remedies: Cases and
Materials, 5th ed. (Toronto: Emond Montgomery Publications, 2006).

¥ Ses the 1998 Australian decision of Summerrime Holdings Pty Lud. v. Environmental
Defender's Office Lid. (1998), 45 N.S.W.LR. 251, at 298, where the Court considers primarily
whether the breached obligation to apologize is susceptible of specific performance. Concluding it is
not, the Court awarded damages as a matter of course. See also Robyn Carroll, “Beyond
Compensation: Apology as a Private Law Remedy”, chapter of a forthcoming monograph of papers
delivered at the 2nd International Remedies Symposium, Auckland, November 16, 2007 (Berryman,
ed.).

“0 C.C.Q.; art. 1385 {“A contract is formed by the sole exchange of consents between
persons having capacity to contract, unless, in addition, the law requires a particular form to be
respected as a necessary condition of its formation, or unless the parties require the contract to take
the form of a solemn agreement. It is dlso of the essence of a contract that it have a cause and an
oEoQ:v .

4 C.C.Q., art. 1410 (“The cause of a contract is the reason that determines cach of the
parties to enter into the contract. The cause need not be expressed™); see generally Baudouin and
Jobin, supra, note 23, at 400 and explanation of cause, supra, note 29.
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religion does not affect the validity of the contract”.** She went on,
however, to dispute its object.® The object of a contract, pursuant to
article 1412 of the C.C.Q. is simply its juridical operation and, as
accurately stated by Deschamps J., “[tlhe judge must be able to
determine whether the parties have agreed to a mechanism that
corresponds to a juridical operation”.* She specifies that such juridical
operation may be a sale, service, lease or loan. Justice Deschamps
concludes that given that the end result envisaged by the parties was a
religious divorce, the existence of a juridical operation is lacking and
that this obligation is not capable of legal characterization.*

It is extremely puzzling that a court would not consider the juridical
operation of the husband’s obligation to appear before a Beit Din as
simply the performance of a service by one party for the benefit of the
other. Without intending to undermine the seriousness or importance of
the ger as set out earlier, how is Mr. Marcovitz’s undertaking different
than an undertaking to perform the service of mowing one’s neighbour’s
lawn? There could be no claim to a lack of a juridical operation and
hence the object of the contract in that case, so why is there an issue with.
the “ger clause”? If the Beir Din did not do as expected and grant the gez,
the court would not be entitled to find a breach of obligation. The
husband would have been within his rights to claim the execution of his
obligation to perform a service, the service being appearing before the
Beit Din and requesting the delivery of a ger. We conclude, therefore,
that the validity of this contractual obligation is not called into question
by its object, or lack thereof.

(e) \»mmzsgn 5: The Private Nature of the Obligation

A final contractual obligations argument considers whether this type
of obligation falls into the domestic or social sphere Q. contracts which
the law does not enforce.*

We all promise to do things everyday that defy court enforceability
— a spouse’s undertaking to take out the garbage, for example, would

‘T Brukerv. Marcovitz, supra, note 30, at para. 169.

4 ce. Q., art. 1412 (“The object of a contract is the juridical operation oasgm& by the
parties at the time of its formation, as it emerges from all the rights and obligations created by the
contract”); see generally Baudouin and Jobin, supra, note 23, at 390-91.

“ " Brukerv. Marcovirz, supra, note 30, at para. 173.

4 1d,atpara. 174.

“  Balfourv. Balfour, [1919) 2 K.B. 571.
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not stand up in court despite a clear promise to perform that service.
Some rationalize this as being based on a lack of intention to create a
legally enforceable obligation (a so-called gentleman’s agreement).”
Others, such as Professor Stephen Smith, rationalize this as being
Justified on policy grounds so-as not to destroy the intimate nature of
such close relationships.** Whatever the justification, it is clear that the
law, in both civil and common law traditions, will not enforce such
promises where there is no intention to be legally bound.

While obligations between spouses are the archetypal obligations
that fall within this category of unenforceable promises, here we are
dealing with an obligation undertaken by a soon-to-be ex-spouse and
furthermore, we are dealing with an obligation entered into in anything
but a casual manner. It was entered into with a great deal of solemnity,
in the presence of lawyers and wrapped together in the context of
custody and support obligations, which are indeed serious and clearly
intended to be legally binding. As such, in our opinion, this argument,
like the ones that preceded it, does not hold.

()  Conclusion: Enforcing Contracts in a Religious Context

The five arguments outlined above underline the fact that while
entering into an informed contract provides a special kind of site for
religious people, such a contract may be perfectly susceptible to legal
enforceability. This is a site in which identities become obviously
complicated because the individuals involved live within more than one
legal tradition or system of rules and expectations. We should note, of
course, that traditional religious people expérience religious doctrine,
norms and values throughout their everyday lives. Religious “law” is
present in all of the mundane practices, discourse, relationships, and
daily decision-making, agreements and conflicts that make up the texture
of their lives. But those same individuals qualify for the rules and
remedies that make up private state law. They can take on contractual
obligations, assert agency, and bear responsibility for the consequences
of their breach. They can also be hurt, and their expectations crushed.
Restitution may demand respect for their integrity as individuals of faith.

‘7 C.C.Q. ant. 1388 (“An offer to contract is a proposal which contains all the essential
elements of the proposed contract and in which the offeror signifies his willingness to be bound if it
is accepted” (emphasis added)); John D. McCamus, The Law of Contracts (Toronto: Irwin Law,
2005), at 129.

48 Stephen A. Smith, Contract Theory (Oxford: Oxford University Press, 2004), at 213-14.
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In other terms, injury and damages can be experienced and assessed
within a religious way of life. o

Jewish marriage and divorce law thus sheds light on the private
sphere of religious norms and structures. Contractual obligations law
reminds us that the interpersonal agreements and relations at the heart of
civil law include those of religious individuals. They too can tell their
stories, articulate their needs, fulfil their promises, and claim their
damages, even if those stories and obligations and damages are
necessarily linked to religious identity. A careful analysis of the civil law
of contractual obligations is crucial regardless of (but at the same time
with appropriate regard for) the religious backdrop of the individuals
involved.

2.  Religion “and” Law: A Policy Analysis

Articulating the coexistence of religious identity on one hand and
identity as a participant in, and subject of, civil or private law on the
other, is not an easy task. And this is precisely what Abella and
Deschamps JJ. struggle with, most explicitly as they consider the impact
of public policy and fundamental freedoms on the contractual context at
stake. The five contractual arguments examined above demonstrate that
the promise to appear before a religious tribunal in order to procure a get
is consistent with contract law’s prerequisites for a prima facie
enforceable civil obligation. Here then, we turn to the final two
arguments which acknowledge that what look like valid contractual
obligations can and must be held up to scrutiny grounded in public order,
social values and protected freedoms.

(a) Argument 6: Public Order Implications

This argument examines whether this prima facie valid obligation
contracted for by Mr. Marcovitz is nonetheless against public order and
therefore unenforceable.

The autonomy of contracting parties to create voluntary obligations
has always been, even under the most traditional vision of Contract Law,
subject to the overriding notion of public policy or, as it is known in
Quebec law, public order.” The requirement that parties’ consensual

e C.C.Q., art. 1411 (“A contract whose cause is prohibited by law or contrary to public
order is null”); Baudouin and Jobin, supra, note 23, at 203 ez seq.
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agreements adhere to public order ensures that the fundamental values of
society have normative effect and will be respected by individuals, even
in their acts of self-government. Contracts which do not conform to
public order are null and by definition, unenforceable.

The public order argument is met head-on by Abella J. While
accepting that “there may well be agreements with religious aspects that
would be against public order”, she finds that this one is not.* It is here
that Abella J. resorts to section 21.1 of the Divorce Act as evidence of
the current state of public order in Canada. Section 21.1 of the Divorce
Acr was enacted in 1990 to prevent a spouse from exercising his civil
rights in a divorce for so long as he refused to remove a religious barrier
to divorce such as the granting of a get.> Justice Abella’s reference to
section 21.1 resulted in a subsequent constitutional challenge of the
provision (and a motion to vacate the Supreme Court decision) by Mr.
Marcovitz’s attorney, a challenge which ultimately failed.*

Justice Deschamps, in response, asks whether an obligation to attend
church or synagogue or to observe religious holidays, an obligation to
raise children in a particular faith, or an obligation to wear a veil would
be equally enforceable as an obligation to present oneself before the Beit
Din to obtain a ger.”® The essence of Deschamps J.’s argument is that
public order prohibits a contract that coerces the performance of a
religious obligation. There is some credence to this contention. First,
there is jurisprudence that expresses a public order reservation to civilly
compelled religious obligations: by analogy, stipulations in a will that
disinherit heirs upon the failure to conform to a religious dictate have
been declared contrary to public order and without effect.* Moreover,
the Quebec Charter, which includes freedom of religion, is a primary
legislative source which both reflects society’s notion of public order
and serves as a source from which public order values are derived.

0 Brukerv. Marcovitz, supra, note 30, at paras. 62-63.

' Divorce Act, R.S.C. 1985, c. 3 (2nd Supp.), 5. 21.1(3).

52 Bruker v. Marcovirzz, (10 March 2008) S.C.C. Bulletin of Proceedings 20 March
2008442-474.

53 Brukerv. Marcovitz, supra, note 30, at paras. 175, 184,

3 Renaud v. Lamothe, (1902] S.C.J. No. 32, 32 S.CR. 357, at para. 16 (S.C.C.); Klein v.
Klein, [1967) C.S. 300, at paras. 32-33 (Que. S.C.) (note that the values underpinning public order
seem to have evolved between the two decisions. In the former one, a person’s posthumous control
over his estate was given primacy. In the latter, this autonomy was subordinated to the heir’s

religious freedom. This evolution was tracked by such legislative statements as the Freedom of

Worship Act, R.S.Q., ¢. L-2, cited id., at para. 28).
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The response to Deschamps J. lies not in the religious character of
any of the examples she proffers but rather centres on the extent to
which they infringe one’s personal life and an assessment of the
justifiability of such infringement. A non-religious analogy may be
substituted for each of the examples given by Deschamps J. Suppose that
instead of an obligation to raise children in a particular faith, the
obligation promised was to send them to a school with a linguistic
characteristic (a French school for example). Instead of a Muslim girl
promising her father she will wear a hijab, the promise is never to wear a
mini-skirt or get a belly button ring.

The 1995 Quebec Court of Appeal case of Brasserie Labatt Ltée v.
Villa*® provides the appropriate test of public order with which to judge
these various contractual constraints. There, an employee had undertaken
an obligation in the context of an employment contract to move his
family from Quebec City to Montreal. When he failed to do so, he was
fired. The Court of Appeal found his dismissal unjustified because the
obligation he was allegedly breaching was against public order in that it
constituted an unjustified intrusion into the way he organized his
personal life.* This is the test to apply to all the instances provided by
Deschamps J. There is not one answer that fits them all. Rather, as befits
public order, it is to be decided on a case-by-case basis and the religious
character of the obligation is not enough to ground a conclusion.”

In Bruker v. Marcovitz, the obligation to appear before a religious
court is not similar to a promise to wear a veil for an indefinite period of
time. The latter promise may very well be against public order. In
contrast, the obligation to proceed with the religious divorce is not.

(b) Argument 7: Charter Implications
The final Echanm that needs to be addressed is whether Mr.

- Marcovitz’s obligation infringes his rights under the Quebec Charter.

Furthermore, by virtue of the majority holding that it does not, we need
to examine whether this case is inconsistent with the Amselem decision®
decided just three years earlier. The Quebec Charter right at issue is, as

35 [1994] J.Q. No. 1002, [1995] RJ.Q. 73 (Que. C.A).
% Id., at paras. 31-32, per Gendreau J.A.
57 As pointed out by Freedman C.JM. in his dissenting opinion in Morris, [1973] M.J. No.
62, [1973) 42 D.L.R. (3d) 550, at paras. 25 and 26 (Man. C.A.), it is too simplistic to assert that just
because a contractual obligation rests on religion, it is thereby offensive to notions of public policy.
3% Amselem, [2004] S.C.J. No. 46, [2004] 2 S.C.R. 551 (S.C.C.).
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in Amselem, freedom of religion.” In this case, however, it is not the
' freedom to exercise a religious practice, such as erecting a Succah, but to
abstain from participating in the religious obligation of appearing before
a Beit Din to obtain a get. The Amselem case states clearly that
contractual obligations may be unenforceable if they infringe individual
religious freedom, defined broadly by Iacobucci J. as encompassing not
necessarily what religious authorities state is a religious obligation, but
anything that a person views as a religious practice, according to his or
" her conscience.®

At first blush, the majority decision in Bruker seems to run counter
to the Court’s previous holding in Amselem. In fact, it seems to bear
more resemblance to Binnie J.’s dissenting opinion in Amselem in which
he asserted that while we must protect religious freedoms, we must
recognize that sometimes such freedoms may be waived in accordance
with a valid contract.* Not surprisingly, Binnie J. sided with Abella J.’s
majority opinion in Bruker. Is that alone evidence of inconsistency
between the two decisions? We argue that it is not and that the two
decisions of Amselem and Bruker can live together.

First, one can make the argument that appearing before a Beit Din to
obtain a get is not a religious act and therefore falls outside the purview
of Quebec Charter protection. While it is undeniable that the Beit Din is
a religious tribunal and therefore the procedure of the get before it is
imbued with religious authority, the get itself is essentially the civil act
of severing a contractual relationship of marriage between the parties. As
expert rabbinal witnesses testified in the U.S. case of Minkin v. Minkin,%
the ger is not a religious ceremony that involves the religious feelings or
commitments of people; there is no reference to God’s name, nor any
prayers or blessings. Explaining that Jewish law itself kas two components,
religious and civil, the rabbis who testified in Minkin asserted that the
get is an act that is civil in nature. Furthermore, it is worth noting that a
man may in certain circumstances send a proxy in his place to the Beit
Din for the purposes of granting a get and releasing his wife from their
marriage. The link between personal religious belief and the procedure

% Quebec Charter of Human Rights and Freedoms, R.8.Q., ¢. C-12, 5. 3.

@ Amselem, supra, note 58, at para. 46. .

1 Jd, at para. 184. While the Supreme Court has not pronounced itself definitively on the
scope and application of the contractual waiver of fundamental rights, it has intimated that such a
waiver is possible under the right circumstances. See also Godbout v. Longueuil (City), [1997)
S.C.J. No. 95, [1997) 3 S.C.R. 844, at paras. 70-71 (S.C.C.).

€2 Minkin, 180 N.J. Super. 260, 434 A.2d 665 (1981).
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surrounding the get is legitimately called into question by the very fact
that a man need not even show up personally in order to grant one.*

Second, on the assumption that this is indeed a religious act, Abella
J. offers a response that relies on the balancing act that-courts must
perform under section 9.1 of the Quebec Charter.* Essentially, whenever
a Quebec Charter right is found to be infringed, the infringement may be
justified by balancing it against other considerations. The balancing that
courts perform under section 9.1 of the Quebec Charter generally mirrors
that under section 1 of the Canadian Charter®® but as the Quebec Charter
also applies to interpersonal interactions, the balancing under section 9.1
often involves weighing one Charter right against another party’s
Charter rights, or considerations of other public order values.*

Courts are regularly called upon to weigh countervailing consider-
ations in cases involving religious freedom. For example, the recent case
of Badesha involved balancing a Sikh man’s claim to his religious
freedom to wear a turban against the health and social policy concerns
justifying the mandatory wearing of helmets on motorcycles.’” Weighing
the respective claims in the Bruker case, Abella J. sides with Ms
Bruker’s contractual right to be unchained, and not Mr. Marcovitz’s
claim to religious freedom, which she finds somewhat disingenuous.®

8 Itis worth pointing out, however, that there are instances that are clearly religious in
nature which, in the Jewish religion, may be performed by a proxy, such as marriage. Nonetheless,
the civil nature of the ger combined with the ability to send a proxy does seem to diminish the
strength of the argument that it infringes one’s religious conscience.

: % Bruker v. Marcoviz, [2007] $.C.J. No. 54, [2007] 3 S.C.R. 607, at paras. 78-80 (S.C.C.).

% For the parallel between the Quebec Charter and its Canadian counterpart, see Ford v.
Quebec (Antorney General), [1988] S.CJ. No. 88, [1988] 2 S.C.R. 712, at paras. 62-63 (S.C.C.). For
the justificatory test in the Canadian Charter, see R. v. Oakes, [1986] S.CJ. No. 7, [1986] 1 S.C.R.
103, at para. 73 (S.C.C.). As the Canadian Charter applies primarily to governmental action, the s. 1
balancing analysis involves a consideration of whether the infringement may be justified by the
legislator’s pressing and substantial objective. Canadian Charter of Rights and Freedoms, Part I of
the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK.), 1982, c. 11
[hereinafter “Charter’’]. ]

6 Aubry v. Editions Vice-Versa Inc., [1998) S.C.J. No. 30, [1998] 1 S.C.R. 591, at paras.
13,18 (S.C.C).

67 R.v. Badesha, [2008] O.J. No. 854, 2008 ONCJ 94 (Ont. C.1.) (in this case freedom of
religion was subordinated to the value of public safety).

% Note that Abella J. clearly doubts the genuineness of Mr. Marcovitz's religious claim.
This evaluation of the sincerity of religious belief may be justified by Amselem, supra, note 58, at
para. 51, in which lacobucci J. states

... while a court is not qualified to rule on the validity of veracity of any given
religious practice or belief ... it is qualified to inquire into the sincerity of a claimant’s
belief, where sincerity is in fact at issue ... It is important to emphasize, however, that
sincerity of belief simply implies an honesty of belief.

The disingenuous nature of the claim to the right to exercise religious freedom can, in this case, be
_ approximated to an abuse of right which, according to C.C.Q., art. 7, will arise when a right is
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Bruker and Amselem may be reconciled by focusing on an analysis
of the ability to waive rights. While Iacobucci J. in Amselem is not
crystal clear on the waivability of fundamental rights, he does suggest
that, if done properly, clearly and with full consent, it can be done.® We
acknowledge that certain fundamental rights are not susceptible of being
waived. The United Nations Human Rights Committee has recently
made it clear, for example, that contractually consenting to dwarf-
throwing will be without effect even where the dwarf himself argues for

" his ability to do so for financial reasons.”® There are some fundamental

freedoms that when waived would leave a human being without dignity
and as such, consent to such activities, and the waiving of their
fundamental right, is _Bwaaémm&_n

But waiving one’s right not to appear before a er_ocm tribunal
hardly rivals being thrown as a dwarf for sport! But what of the right to
erect a Succah in observance of the Jewish Festival of Succot involved
in the Amselem decision? In Amselem, the problem was that the attempt
to waive the right to erect any structure on the co-owners’ balconies was
done in the context of a non-negotiated adhesion contract. Such contracts
generally entail lack of choice, and often lack of knowledge of
contractual terms, and as such, adhering parties are accorded greater
protection.” In Bruker, it would be hard to assert lack of knowledge or
consent to this explicit and clear obligation contained in a negotiated
agreement, prepared with the assistance of legal advice, to appear before
the Beit Din to obtain a get. On this analysis, the two cases of Bruker and
Amselem can stand together.

(¢c) Conclusion: Religious Freedom, Contract and Public Order

The opinions of Abella and Deschamps JJ ., while in conflict in their
outcome, coincide in their willingness to wade into the questions of
public order and religious freedom. Justice Deschamps worries that the

exercised either “with the intent of injuring another or in an excessive and unreasonable manner
which is contrary to the requirements of good faith”.

©  Amselem, id., at paras. 93, 96-98.

70 Comité des Droits de I'horame, Contestations de Comité des droits de I'homme au titre
du paragraphe 4, de l'article 5 du Protocole facultatif se rapportant au Pacte International relatif
aux droits civils et politiques, Doc. Off. CCPR, 75¢ Session, Communication NU 854/1999 (2002).

7' See C.C.Q., ants. 1435, 1436 and 1437, which protect adhering parties by enabling courts
to annul, and, in certain cases, reduce the obligations of external, illegible, incomprehensible and
abusive clauses. Further, C.C.Q., ar. 1432 gives the courts latitude in interpreting contracts in
favour of adhering parties.
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state may go too far in entangling itself in religious obligations; Abella J.
celebrates the state’s responsiveness to Jewish women in the form of
legislative amendment to the Divorce Act. Both Deschamps and Abella
JJ. appear to accept that individual freedom of religion is at stake in the
case: for one, this is the reason to avoid enforcing a contractual
obligation, while for the other, the furthering of equality for religious
women takes priority.

The case thus exemplifies a central debate over the direction in
which public order and constitutional law push the conclusion. It is
possible to read Bruker v. Marcovitz as an affirmation of the subjugation
of religious doctrine and practice to the state’s commitment to gender
equality. Justice Abella appears to offer a judgment that can be
celebrated as a victory for gender equality, ostensibly denied within
Judaism, over a right to practice one’s religion with its attendant harmful
consequences. Such a reading is consistent with the stance of the Quebec
Council for the Status of Women, offered in the context of the 2007-
2008 Bouchard-Taylor hearings on reasonable accommodation in
Quebec.” The Council made a plea for an entrenched constitutional
hierarchy in the structure of rights and freedoms in the Quebec Charter,
such that gender equality would be understood to trump individual
religious freedom. As discussed below, this is a deeply problematic
project, and an interpretation of Bruker v. Marcovitz that shares its
enthusiasm for situating equality against, and above, faith is misleading.

On the other hand, it is possible to read Bruker v. Marcovitz through
the lens offered by Deschamps J.: as a crucial test of the state’s secular
identity. This reading explicitly raises concems over the possibility and
desirability of exercising the power of state institutions in the realm of
personal faith. Heavily invested in a model of parallel universes,
Deschamps J. insists that Canadian courts stay away from either
enforcing or challenging religious beliefs and practices. This reading too
finds resonance in the public discourse that constitutes the contemporary

™ Québec, Le Conseil du statut de la femme, Résumé: Avis du Conseil du stawt de la
femme: Droit & I'égalité entre les femmes et les hommes et liberté religieuse (Québec:
Gouvernement du Québec, 2007); Québec, Le Conseil du statut de la femme, Avis du Conseil du
statut de la femme: & I'égalité entre les femmes er les hommes et liberté religieuse (Québec,
Gouvernement du Québec, 2006); Québec, Commission de Consultation sur les pratiques
d’accommodement reliées aux differences culturelles, Mandar de la Commission (Québec:
Gouvemement du Québec, 2007), online at: <http:/www.accommodements.qc.ca/commission/
decret-en.pdf>; Québec, Gérard Bouchard, Building the Future: A Time for Reconciliation:
Abridged Report (Québec: Gouvernement du Québec, 2008) [hereinafter “Gérard Bouchard”].
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counterpart to the Supreme Court judgment.” At precisely the same time
as Quebec society grappled with the contours of state interaction with
religious individuals and communities, the Court in Bruker v. Marcovirz
placed the issues of recognition, critique and/or preservation of religious
narratives and identities front and centre.” Insisting that Bruker v.
Marcovitz illustrates a figurative fence between parallel domains of
religion and law misses the rich interactions that exist and mo well
beyond 2:6_0 conflict.”

The issues and inquiries reflected in the judgments of both Abella
and Deschamps JJ. are truly important ones.. Commentators and
communities are actively engaged in them, and the Supreme Court is one
of the participants in ongoing discussions and practice that help shape
the meaning of social diversity in a democratic pluralist state.” As
Abella J. emphasizes, acknowledgment of identity and community must
indeed go hand in hand with careful attention to the many levels of
membership within groups.” And, as Deschamps J. insists, a secular
state must continually ask itself what the appropriate attitude to co-
existing and sometimes conflicting religious spheres of influence should
be.” This pair of concerns, fundamental to the continued shaping of law

™ Gérard Bouchard, id.

" The notion of “recognition” is explored most notably in Charles Taylor, Multiculturalism
and the Politics of Recognition (Princeton: Princeton University Press, 1992), at 37-73. The ongoing
discussion of its scope and limits includes the following participants: Will Kymlicka, Liberalism,
Community and Culture (New York: Oxford University Press, 1991); Joseph Carens, “Complex
Justice, Cultural Difference and Political Community” in David Miller & Michael Walzer eds.,
Pluralism, Justice and Equality (New York: Oxford University Press, 1995) 45; Jeremy Waldron,
“Minority Cultures and the Cosmopolitan Alternative” (1992) 25 U. Mich. J.L. Reform 751;
Dominique Leydet, “Reconnaissance, identité et pluralisme: les limites du projet de Taylor” (1994)
4 Lekton 103.

B The importance of understanding multiple legal traditions and the ways in which they
coexist is underlined in H. Patrick Glenn, Legal Traditions of the World: Sustainable Diversity in
Law, 3d ed. (New York: Oxford University Press, 2007).

" Van Praagh, “Identity’s Importance™ (2001) 80 Can. Bar Rev. 605.

7 With respect to women see, ¢.8., Susan Moller Okin et al., Is Multiculturalism Bad for
Women? Joshua Cohen, Matthew Howard & Martha C. Nussbaumi, eds. (Princeton: Princeton
University Press, 1999) and Ayelet Shachar, Mulricultural Jurisdictions: Cultural Differences and
Women's Rights (Cambridge: Cambridge University Press, 2001). See also the collection of essays
in Daniel M. Weinstock, ed., Le Défi du Pluralisme (1993) 3:2 Lekton and (1994) 4:1 Lekton
(Montreal: Umvwnnsoﬂ de Philosophie, UQAM, 1993-19%4); Martha Minow, “Rights and Cultural
Difference” in Austin Sarat & Thomas R. Keams, eds., E&Saa Politics and Rights (Ann Arbor:
University of Michigan Press, 1995) 347.

" This question is central to the recent Report coming out of consultations in Quebec:
Gérard Bouchard, supra, note 72. This is also one of the principal questions underlining the recent
work of two leading authors in law and political philosophy: Jean-Francois Gaudreault-DesBiens,
_ “Constitutional Values, Faith-Based Arbitration, and the Limits of Private Justice in a Multicultural
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and diversity, informs the two judgments. And yet, they are particularly
susceptible to two problematic assumptions. As Part IV below indicates,
these assumptions require careful attention as the Bruker v. Marcovitz
story and decision are scrutinized and evaluated.

IV.BEYOND BRUKER V. MARCOVITZ

1.  Revisiting Assumptions-

Derived from the arguments dissected in Part III, two overarching
questions serve to focus on the central assumptions that the Supreme
Court seems to make in analyzing Bruker.” The first is whether freedom
of religion is truly at stake in this case; the second whether and under
what circumstances religious women need recourse to state protection
from their own faith. The first reminds us that an inquiry into religion
“at” law need not be confined to the protection of individual religious
freedom. The second confronts the assumption that state Jaw — contract,
family or constitutional — can either ignore or direct Jewish customs,
norms and practices. Both questions serve to situate and move beyond
Bruker v. Marcovitz to the contemplation of alternative methods for
ensuring fairness in the context of Jewish divorce in Canada.

(a) Bruker v. Marcovitz: Freedom of Religion?

As discussed above, from a contractual point of view, the character-
ization of Mr. Marcovitz’s undertaking as religious is somewhat
misleading. We need to be careful about accepting that Mr. Marcovitz’s
religious identity is engaged when he is held to his promise. There are no
religious reasons that he can offer for %&nm or denying the ger; the act
of doing one’s part in effecting a divorce is not understood to be one
between a spouse and God.® To be sure, the get is part of the entire
process of ending a marriage for traditional Jews. Prohibiting rabbis
from overseeing that process and insisting that there be nothing beyond
state-dictated steps to divorce would clearly deny religious freedom and

Society” (2006) 19 NJ.CL. 155; Daniel M. Weinstock, Pluralism and Contemporary FPolirical
Philosophy (Malden, Ma: Blackwell Publishing) (forthcoming in 2008).

7 Brukerv. Marcovitz, supra, note 64.

8 Refer back to discussion in Argumeat 7, section IIL2(b) of this article.
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would need persuasive justification. But faith is not what keeps a Jewish
husband from bringing himself to deliver the get to his wife.

The clearest lesson from Bruker v. Marcovitz may not be about
limits on individual religious freedom. Instead it may simply be that
religious people — like anyone else — can be difficult, unpleasant,
stressed, angry, and spiteful in the context of marriage breakdown.
Human behaviour and relations are complicated no matter the lens we
look through, no matter the communities we choose to place under the
magnifying glass, and no matter how we label the identity of the people
involved.

The parties in Bruker v. Marcovitz are people for whom religion
matters, and their religious identity must be incorporated into the way in
which we understand autonomy, breach and injury. In fact, it is precisely
Ms Bruker’s tie to the Jewish religion that justifies the court’s award of
extra-patrimonial, or non-pecuniary, damages. These monetary damages
represent restitutio in integrum for the intangible suffering by Ms Bruker
given her membership in the Jewish faith and the consequences
traditional Jewish law bestows on agunot — women civilly divorced
without a ger.®' Similar damages would not be suffered by someone
either not religious or someone belonging to another religion.*

8 The intangible nature of the damages does not preclude their recovery. In Quebec law,
C.C.Q., art. 1607 clearly states that moral (meaning extra-patrimonial or non-pecuniary) damages
are recoverable by a creditor in all cases of breach, contractual and extra-contractual. The common
law has traditionally been more réticent to award non-pecuniary damages to victims of contract
breach subject to the exception where the contract itself promised to provide pleasure or peace of
mind. See Addis v. Gramophone Co., [1909] A.C. 488 (H.L.), Jarvis v. Swans Tours Lid., {1973]
Q.B. 233 (C.A.) and Farley v. Skinner, [2001] 4 All ER. 801 Q.E\.v Recently, the Supreme Court
of Canada, in Fidler v. Sun Life Assurance Co. of Canada, [2006) §.C.J. No. 30, [2006) 2 S.C.R. 3
* (5.C.C.) expanded the recoverability of non-pecuniary damages, stating, at para 45: “The dg_n,
principles of contract aEubwom do not cease to operate Bnﬁ_w because what is promised is an
Egm_uza like mental security.”

Full analysis of the assessment of damages involved in this case is beyond the scope of
this paper. However, it is worth noting that the assessment of the quantum of damages by Mass J. in
the trial judgment [2003] Q.J. No. 2896, [2003] R.J.Q. 1189 (Que. S.C.), affirmed by the majority in
the Supreme Court, was not based on Ms Bruker’s purely subjective suffering. The damages are
quite nominal ($2,500 per year of refusal to give the get which precluded her from remarrying in the
Jewish faith, and a lump sum of $10,000 for being restricted from having children who would be
recognized as legitimate by Judaism). They represent judicial recognition that this type of intangible
loss may be suffered by an agunah. However, the very quantum of damages stops short of
compensating Ms Bruker for any extensive, purely personal loss and demonstrates that limits will,
and should, be placed on the purely subjective assessment of such extra-patrimonial damages. The
recent Supreme Court of Canada decision in Mustapha v. Culligan of Canada Ltd., [2008) S.C.J.
No. 27, 2008 SCC 27 (5.C.C.), although different in context and claim, underlines the need for
carefully articulated limits on the recognition of personal injury in the form of intangible or moral
loss. ;

But, just as religious people live their lives with a complex mix of
rules, norms, duties and identities, the law too can be complex in its
interactions with religion. As traditions, they may inform each other; as
sources, they may enrich or provoke each other; as norms they may
coexist or clash.® Moreover, the trampling of constitutional freedoms is
not necessarily implied in these interactions. Thus, while the headline in
the Montreal Gazette on Saturday, December 15, 2007 read: “Divorce
trumps religious rights, court rules”,* this seems an inaccurate reflection
of the Bruker decision. Bruker may indeed be a case, to use the words of
Deschamps J., where “religious and civil worlds collide”,® but it is
primarily a case of an ordinary contract to which ordinary contract
principles apply.

(b) Bruker v. Marcovitz: The Triumph of Gender Equality over
Religion?

While an in-depth analysis of the relationship between the right to
gender equality and the right to religious freedom is beyond this paper,
the very question highlights the risk in reading the judgment as a
triumph of gender equality over faith. The risk — at its most basic — is
that we fail to accept the reality, capacity and needs of religious women
for whom separating gender from faith is simply not possible.*

It is crucial to realize that religious women should have the ability,
and may have the desire, to negotiate and reach agreement with religious

8 The shape of these interactions is best appreciated through a legal pluralist lens that
identifies normative structures (including the state and religion) as sites of law and then focuses on
the ways in which they coexist in a constantly dynamic way. See, e.g., Roderick Macdonald,
Lessons of Everyday Law (Montreal: McGill-Queen’s University Press, 2002); Austin Sarat &
Thomas R. Keams, “Introduction” in Austin Sarat & Thomas R. Keamns, eds., Identities, Politics
and Rights (Ann Arbor: University of Michigan Press, 1995) 347; Jeff Spinner-Halev, “Liberalism
and Religion: Against Congruence” (2008) 9 Theor. Fp L. 553; Ayelet Shachar, “Privatizing
Diversity: A Cautionary Tale from Religious Arbitration in Family Law” (2008) 9 Theo. Ing. L.
573; and Shauna Van Praagh, “View from the Succah: Religion and Neighbourly Relations” in
Ens»a Moon, ed., Law and Religious Piluralism in Canada (Vancouver: UBC Press, 2008) 21.

Elizabeth Thompson, “Divorce trumps religious rights, court rules” The [Montreal]
Gazette (December 15, 2007), at A4.

85 Brukerv. Marcovizz, supra, note 64, at para. 183.

% Examples of work illustrating this reality in the context of Jewish women include: Rachel
Biale, Women and Jewish Law (New York: Schocken Books, 1984); Susannah Heschel, ed., On Being
a Jewish Feminist (New York: Schocken, 1983); Bonnie J. Morris, Lubaviicher Women in America
(New York: State University of New York Press, 1998); T.M. Rudavsky, ed., Gender and Judaism:
The Transformation of Tradition (New York: New York University Press, 1995); Malka Zipora,
Lekhaim!: Chroniques de la vie hassidigue a Montréal (Montréal: Les Editions du Passage, 2006).
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men. Those agreements may need reinforcement, without an elaborate
critical judgment of the power relations based on gender within a
particular faith-based community.”” In other words, state courts may not
be able to change religious authoritative structures, but they can
recognize that personal integrity can include feeling whole as a religious
person.

Further, religious women may have the motivation and capacity to
mobilize and harness energies for change. They may be the ones who
initiate transformation, and who may identify the state as an effective
partner. The story of section 21.1 of the Divorce Act, enacted largely
through the efforts of Orthodox Jewish women, underscores that kind of
potential .

Finally, religions can change internally to adjust gender relations.
That change may in part be influenced by the state. But the dynamic is
one of multifaceted interaction, rather than of defined directives. The
state, whether through judgments or legislation or regulations, has to be
careful not to assume the static quality of faith or religious identity.®
State law is not the only place in which we see law reform; neither does
it produce the only or best tools to respond to women’s claims and
needs. In the name of gender equality, the state might better search for
sites of dialogue and constructive disagreement.

2. Alternative Pathways to Achieving Social Aims

Given these observations and reminders, we end by suggesting some
of the ways in which divorce between Jews continues to evolve. This is
perhaps not typical of a case analysis; neither is it part of the traditional
realm of expertise for scholars at home with the sources and structures of
state law. Yet, if we are interested in the significance of the case, or in
the objective of improving the situation of women in Judaism, then we
need to look beyond the pages of Supreme Court judgments. We need to

¥ Ontario, Marion Boyd, Dispute Resolution in Family Law: Protecting Choice, Promoting
Inclusion (Toronto; Government of Ontario, 2005); Natasha Bakht, “Were Muslim Barbarians
Really Knocking on the Gates of Ontario?: The Religious Arbitration Controversy — Another
Perspective” (2005) Ottawa L. Rev. 67. :

8 Joseph, Untying (Montreal: Coalition of Jewish Women for the Get, 1997), online at:
<http://www jofa.org/about.php/advocacy/guidetojewis/introduction>; Van Praagh, Book Review,
ﬁoouw 38 McGill L.J. 223.

. ®  Kathryn Bromley Chan, “The Duelling Narratives of Religious Freedom: A Comment on
Syndicat Northcrest v. Amselem” (2005) 43 Alta. L. Rev. 451; Shauna Van Praagh, “The Chutzpah
of Chasidism” (1996) Can. J. of Law and Soc. 193.
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pay more attention to how religious people live their lives and contribute
to the internal development and reform of their religious communities
and faith.

Jewish women in Canada were not waiting for the results of
Stephanie Bruker’s appeal to gather stories of agunot, exert pressure on
community leaders and rabbis, or demand that those leaders push
recalcitrant husbands into appropriate behaviour. And, now that the
appeal has been granted, they will be explicitly involved in incorporating
the judgment into the evolution of religious practice. What then is the
future for Jewish women after Bruker v. Marcovitz? Has this decision
put Jewish women into a better position than before?

A consultation with several Montreal divorce attorneys with a large
Jewish clientele reveals that it is common practice to include an
agreement to appear before the Beit Din to procure a get as a standard
form clause in corollary relief agreements in consensual divorces and
that in the vast majority of cases, this clause is respected by the
divorcing parties.”® But now that the Supreme Court has dictated the
mandatory nature of such clauses with attendant damages as a sanction
for their non-respect, will lawyers representing divorcing husbands
continue to recommend signing agreements with similarly worded “ger
clauses”?

This leads us to examine whether there are other opportunities for
Jewish women to deal with the get issue. If women are resorting to
agreements to entrench their right to a ger, arguably this agreement could
occur at a happier moment in the marriage: at its inception rather than its
destruction. ,

The first option to examine is the possibility of including an
obligation to procure a get in a notarized marriage contract entered into
before the marriage. Our sampling of Montreal divorce attorneys has not
yet seen this being done as part of general practice. Even if this would be
possible,” it would not constitute a widespread solution as many Quebec
couples today do not enter into notarized marriage contracts since the
current public order rules on the mandatory division of family patrimony

%0 Many thanks to Elliott Brott and Linda Schachter of the Quebec Bar for their valuable
input in this matter.

St Ag it would seem to be given that C.C.Q., art. 431 states: “Any kind of stipulation may
be made in a marriage contract, subject to the imperative provisions of law and public order.”
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render such contracts of diminished practical difference to the majority
of marrying couples.”

The second option is for Jewish couples to insert an obligation to
appear before the Beir Din to obtain a get into the couple’s Ketubah, the
religious marriage contract signed at their religious marriage ceremony.”
Would such an obligation be enforceable? Justice Abella doés not
pronounce herself on this issue* and despite some case law in the U.S,,
notably the New York case of Avitzur v. Avitzur’® that suggests a
- promise in this document could be enforceable, the Manitoba Court of
Appeal, in the split decision in the Morris v. Morris® case, suggests
otherwise. Enforceability of the traditional Orthodox Ketubah is indeed
problematic in that this Ketubah remains drafted in Aramaic, a language
most spouses do not read or understand. Furthermore, while a Ketubah is
technically a Jewish marriage contract, most couples do not regard it as
such, treating it merely as a rite in the religious ceremony in which they
are participating. On this basis, it would be difficult to make out the
consent requirements for a contract. However, it is worth noting that
couples married within the Reform and Conservative movements of
Judaism enter into a Ketubah that is often drafted both in Hebrew/
Aramaic and English and in those cases, an argument of legal
enforceability may be credibly argued.”

92 The default matrimonial regime in Quebec is that of “partnership of acquests” (see C.C.Q.,
art. 432), the general effect of which is to divide the net value of acquests accumulated by the spouses
during the marriage equally between them- (see C.C.Q., art. 481). Parties may eater into a marriage
contract stipulating the regime of “separation as to property” (see C.C.Q., art. 485 &t 5eq.), where each
spouse retains administration and ownership of their own assets acquired after the marriage. However,
public order rules dictate that notwithstanding a separate as to property regime, property that falls into
the family patrimony, including family residences, fumiture, cars and pension and retirement plans, will
be divided equally between the spouses (see C.C.Q., arts. 414, 415).

9 Jacobs, A Concise Companion to the Jewish Religion (Oxford: Oxford University Press,
1999), “ketubah”, online at: <http//www.oxfordreference.com/views/ENTRY .htmi%entry=t96.e375>.
This is the response recommended by the Conservative movement. See infra, note 101.

%% Bruker v. Marcovitz, supra, note 64, at para. 46.

9 459 N.Y.S.2d 572 (1983), as well as Minkin, 180 N.J. Super. 260, 434 A.24 665 (1981).

% 11973] M.J. No. 62, {1973] 42 D.LR. (3d) 550 (Man. C.A)).

9 Although different than the Kerubah, it is worth noting that the status of the Islamic
marriage contract has not been scttled in Canadian law. There is no unanimity in Canadian case law
regarding the enforceability of the makr (a lump sum payment claimed by the wife upon divorce)
agreed to in the religious marriage contract. For cases in which the mahr is enforced see M. (N.M.)
v. M. (N.S.), [2004] B.C.J. No. 642, 26 B.CLR. (4th) 80 (B.C.S.C.); Amlani v. Hirani, [2000)
B.C.J. No. 2357, 194 D.L.R. (4th) 543 (B.C.S.C.); Nathoo v. Nathoo, [1996] B.C.J. No. 2720
(B.C.S.C.); See contra: Kaddoura v. Hammoud, [1998] OJ. No. 5054, 168 D.L.R. (4th) 503 (Ont.
C.1.). See generally Pascale Fournier, “In the (Canadian) Shadow of Islamic Law: Translating mahr
as a Bargaining Endowment” (2006) 44 O.H.L.J. 649.
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Further, ongoing Talmudic law reform,® explicit rethinking of
marriage and divorce in Reform Judaism, and changing interpretation and
practices in Conservative and Orthodox Judaism, are all part of a moving
religious landscape. In North America, the Orthodox, Conservative and
Reform branches of Judaism have all fashioned responses in seeking a
solution to the problems faced by agunot and mamzerim. Detailed
examinations of these are, of course, beyond the scope of this paper and it
is difficult to generalize the responses because individual rabbis often
fashion their own solutions that vary from congregation to congregation.
However, a brief reference to these various responses is worth noting.”

In general, the Reform movement of Judaism has chosen to solve
this issue by simply attaching religious effect to civil divorce. A
“Document of Separation”, while not necessary, is nonetheless available
for those who wish to memorialize religiously the end of their union.'®
Orthodox and Conservative Judaism, while remaining tied to the notion
of the get, have tried different solutions. The Rabbinical Assembly,
which is the intemnational association of Conservative rabbis,
recommends the inclusion into the religious marriage contract, the
Ketubah, of a get clause stipulating that the parties agree to appear
before the Beit Din in the event of the dissolution of their marriage.'!
Within Orthodoxy, while the traditional Ketubah is not touched, rabbis
counsel, and sometimes even require as a condition of officiating at the
marriage, that the soon-to-be married couple sign a pre-nuptial
agreement stipulating that in the event of the dissolution of the marriage,
the future husband agrees to grant, and the future wife agrees to accept,
the get so that there will be no impediment to the remarriage of either
party under Jewish law. In some versions of the pre-nuptial agreement,

% Yuval Sinai, “Coercion as a Solution to the Problem of Agunnor” (Paper presented to the
Centre for Jewish Studies, University of Manchester, July 23, 2008) [unpublished, on file with the
authors]. See also Lisa Fishbayn, “Gender, Multiculturalism and Dialogue: The Case of Jewish
Divorce™ (2008) Can. J.L. & Jurs. 71, for a compelling analysis of the potential and shape of
dialogue about reforming Jewish law.

»®  We are grateful for the invaluable help offered by Montreal rabbis who, in extended
conversations with the authors, shared their interpretation of their respective branches of Judaism, as
well as the individual practices in their synagogues. We extend our sincerest thanks to Rabbi
Scheier and Rabbi Berman of Congregation Shaar Hashomayim, Rabbi Jacobson of Chevra
Kadisha-B’nai Jacob, Rabbi Moses of Congregation Shaare Zion and Rabbi Lemer of Temple
Emanu-El-Beth Sholom.

10 wp Reform Get” in Solomon Freehof, ed., New American Reform Responsa (New York:
Central Conference of American Rabbis, 1980), at 376.

1001 hic is known as “the Licberman clause”. See “Ketubah”, online at: <httpy//www.rabbin
icalassembly.org/teshuvot/docs/19861990/newketubbah.pdf>. See previous discussion at page 409.
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failure to adhere to this promise results in contractually stipulated
penalties, typically a sum of money payable by the husband to the wife
for each day the couple remains married according to Jewish law.

As the foregoing demonstrates, Judaism has developed a diverse
range of internal responses to this issue, showing itself to be, as with any
religion, very dynamic. It is clear that Judaism itself was not waiting for
the Supreme Court of Canada judgment in Bruker v. Marcovitz.

V. CONCLUSION

The lessons for those of us interested in the intersections of contract,
family and constitutional law — either against a backdrop of religion or in
explicit interaction with religion — are both very simple and
extraordinarily complex. Bruker v. Marcovitz is a straightforward case of
enforcing an agreement, albeit in the context of an unpleasant divorce
between two religious people. And it serves as a reminder that inequalities
in any legal tradition are slowly erased through a combination of internal
and external forces.

Those two simple insights are gleaned from a complex mix of
observations and reminders: contractual obligations vary in their source,
family laws are multiple, and constitutions are dynamic. In the end, this
is a straightforward case that caught the Supreme Court’s attention and
deserves ours because it shines light on multiple doors — doors that may
have been open already but need to be passed through again and again
and again.



