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Air cargo accounts for less than 10% of world trade volume,
but more than 30% of world trade value.

Air cargo is primarily is high value or time sensitive
commodities.

“The global air cargo industry represents almost

100 billion revenue ton-miles of transportation,

an estimated $52 billion in direct revenue in

2005 and substantially more revenues in related

trucking and logistics services. The air cargo

industry is responsible for transporting 30 percent

of the value of all international trade (including
oil, minerals, and’bulk shipments). The

value of'iﬁfernatlonal trade transported by air

was $2.7 trillion in 2004, which accounted for
approximately 36 percent of the value of all nonbulk
international trade.” source: TIACA
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Then the Lord said, ‘If noW, while

—

i

they are one people, all speaking
the same language, they have
started to [build the Tower of
Babel], nothing,will later stop.
them fromrdoing'whatever they
presume;to do. Let us then go

li=rgi

down and there confuse their
g .

1derstand what another says.™

4 2 ;E:‘:.l.  com—.
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Mode Governing Law Liability Amount Applicability Defenses Statute of Limitations
weal \ =P . ) =
- | ($28.12) 01 $115L01 per; waybilli VP4 Controloft |- ofiwala G SSul
o - [l S—— the aircarrier; authority,
ISiDomestic water Harter. Act of 1893

International water

COGSA (Hague Rules 1921);
VIsby 1968-69; Hamburg
1978

$500 per package or
customary freight unit

Tackle to tackle

17 defenses including acts of
God and perils of the sea

3 days notice; 1 year suit

US Domestic motor:

Carmack 1906

Full value unless released
rate

Free from neg. and one of 5
¢/l defenses: Act ofiGod,
pub. Enemy, pub. Authority,
act or omissioniofishipper,
inherent nature of goods

9 mo. Claims; 2 years suit

International motor. CMR Europe Mexico 3 cents per Ib;
—— Canada $2 per Ib; Europe -
8.33 SDRs per kg ($5/1b) g
[o] Carnmack Free from neg. and one of 5 9 mo: Claims; 2 yea-rs Suit
- c/l defenses
e
Rail international CIM Europe Europe 8.33 SDRs per kg

(35 Ib)

US Freight forwarders

Carmack if surface

See above

See above

See above
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Reunification

= The Warsaw Convention (1929)

= The Hague Protocol (1955)

= The Guadalajara Convention (1961)

= The Montreal Protocols (1975)

=  The Montreal Convention (1999)

=  The treaty regimeapplies;thatys —

commonWriginaﬂng ang—

gestinati

: ' =L ‘
TRANS WORLD AIRLINE
U.S.A.- EUROPE -AFRICA -ASIA
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Most cargo movements are unidirectional, and therefore require
assessing the treaty regime of both States.
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~ = The Chicago.Convention — 19 1 States
= The Warsaw Convention — 152 States

= The Hague Protocol — 137 States

= The Guadalajara Convention — 86
States

= Montreal Protocol No. 4 — 58 States

= The Montreal Convention of 1999 —
111 States

*As of April 1, 2014 —

—

http [IWww.Icao.int/cgi/airlaw.pl o
for an up-to-date listing of High St Bl o = T
Contracting Parties.
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AT AW ConvenTion (1929)

250 “gold Jrancs perkg

_ e il
(US$20/kg; US$9.07/1b)

The Hague Protocol (1955)

Same, but explicitly based on total weight of
package lost or damaged, or.total weight of
affected shipment

Montreal Protocol No. 4 (1975)

e Montreal Convention
{999)

19 SDRs per kg (adjusted for inflation), the
equivalent of $28/kg, or $61 per/Ib, based

Declared Value

Provable damages up to the declared
amount
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- = Baggage Loss and'Damage: = Delay:

- = AWNarsawimited-iability for = M99 raised liability to 4150
checked baggage to 250 francs SDRs (since raised to 4694
per kg, or $9.07/kg ($20/Ib); it SDRs, or approximately
limited liability for carry-on US$6,880).

baggage to 5000 francs
(US$182) per passenger.

= MP1 raised it to 17SDRs/kg

US$1 650). —~



= Under Warsaw, the-limits could be broken if the carrier engaged in
— Awillful misconduct”, or the carrier failed to provide proper
documentation.

= Willful misconduct was defined by the Hague Protocol as intent to
cause damage or recklessly and with knowledge that damage would
probably result. -
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Under MP4 and Montreal 1999, for —
cargo, the liability limitations are ! ¥ linglorgGoing? -

LET ES ERRIK

AFTER YOUR_
BAGGAGE

aggageor passenger delays.

(-L———-

=
'e_: 9477 1080

= Ex PORTAIR exports@exportair.com.av

UNACCOMPANIED BAGGAGE & CARGO' www.exportair.com.au



WHAT IF
. YOU WERE
THE CARGO?

THE‘F‘A—L IN TT—F’S—CASE

1. The Transportation Was Not Aﬂil'rrter{a;;ﬁ,i_;q;nﬁ'_
Movement .. B COMING SOON 2gzn BJ

2. The Movement Was Not Transportation By
f gaty In"Force —
| ayblll Was Deficient
5 The Baggage Claim Check Was Deficient
6. The Carrier Engaged in Willful Misconduct




Irna Transooriiorn Wes Nof
[niarnzijonel Garrziele
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TheWarsaw Convention does—net apply-unless thes
contract of carriage designates the place of departure
and place ofidestination as situated In the territory of two
contracting, states ("High Contracting Parties”),
or within a single contracting state if there is an agreed
stopping place within the territory of another state.
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The Movement Was Not Tran porigtiondy Air

Wenr aw Conveniion, Ari. 18(3):

N ENET L EIRTC s tliRsyaR ' SIEEIl not extend to any transportation
oy land, by sea, or by river performidd oySlelsRlgR:lIg ool a MM () ISVl ¢
such transporiation takes place in the pdflafiklild=Nek:-Neellile M)l
transporiaiion Qy aiggiar ine purpose of Ldlng delivery or | N
trans ,‘m,)marﬁ zir)) da AUE TSy esunied) [stibject'to proof to the c,'ontrary,
LONIEL ?Ose#:r eMesult of g}] event Wi H toek place during transportatlon
Vic C-Po.lf-lj' 1) v. Emery Alf =5

Y. A
1990): :
S¥diee that the loss of tHEW®! shipment at Emery’s §

Jhear but noneth.eless outside the boundaries Gf
t Wwould appeatr, the}efore, that the plain'language 6f

de the loss froffthe scope of the Warsaﬁ

N

t

reai




= “Admittedly, Article 18 is not.a good example of superior. legislative draftsmanship. However, one.
thing is clear, and that is that the term “transportation by air” is not synonymous with “actual® air
w transportation‘could*apply to ground transport ... In my opinion, the presumption that the loss
resulted frem anrevent occurring during the transportation by air means only that the loss Is
presumed to have occurred while the goods were in the charge of a carrier that was acting “in the
performance of a contract for transportation by air.” The pertinent second sentence of Article 18(3)
reads: “If, however, such transportation takes place in the performance of a contract for
transportation by air, for the purpose of loading, delivery or transshipment, any damage is -
presumed, subject to proof to the contrary, to have been the result of an eventwhichiteek place
during the transportation by air.” A careful parsing of this sentence supports:the conclusion above
expressed. The sentence begins by referring to [off airport] transportation that “takes place in the
performance of a contract for transportation by air”; it concludes by saying that any damage is
presumed to have occurred “during the transportation by air” (emphasis supplied). The principles :
ry:constructionidiscussed in the preceding paragraphiare clearly applicable; the phrase ~

cEentenceias fi Ha'd'a‘tm

iflfuigleile); th - owously refers to the prlor use of the same phrase. . . . | believe
that' District Judge Shadur of the Northern District of lllinois correctly interpreted Artlcle 18(3) when
he said, “So long as the goods remain in the air carrier's actual or constructive possession
pursuant to the terms of the carriage contract, the period of ‘transportation by air’ does not end.”
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= Under Art. 18, Warsaw does not
apply unless the occurrence that
caused the damage took place
during “carriage by air” - while
the cargo was:
= in charge of the carrier

1]

and either
=  on board an aircraft
or
" at an airport
"UT’

= Pursuant tow )
ﬁh@m ntract of

1age by air, damage is
presumed to have occurred
during air transportation, subject
to proof to the contrary.
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= Unaer M99 “carriage-byair ~
.:—,—applles—when-the—cargo IS In the
charge of the carrier.

= |f cargo is damaged or lost while
loaded, delivered or transshipped
outside the airport, but subject to a
contract for carriage by air, it is
presumed to be carraige by air.

conS|gnor S consent : o7 -
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ﬁ\‘floreover under Artlcle 88 ol
the case ol mtermodal

transportation (*combined
carriage”), a clausescanybhe
mserted mto the contract ot
carTiage making the
GonycnlionEpicaple totne

SULTACE IMoVemenis:

PUN AERICAN WOorLD AIRWAYS
% cg;j/fl" a/ //e%/n] C%Aécrx



Hence, the convention may apply where the dafnage
occurred on the surface leg of a through intermodal shipment,
or on a domestic aircraft in Successive carriage.
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The Air Waybill (“Air Consignment Note”)
Was Deftcze .

— {abrigygeertiy;
ace andidate of execution; : 5 e
* Place of departure and destination; g ! :
we % Agreed stopping places; S Sy ' .
* Name and address.of consignot; ' e
_ * Name and address of the first carrier; > S
= wame and. address of the_conmgnee - .
+ ¢ Nature.of the goods :
* Number of packa_ges ...-s =
- » Weight, quantlty “and volume or dimensions of the goods; - o

_— : -
- - S_tatement that liability:is governed by Warsaw. -



The Hague Protocol amended Art. 3 to reduce the

number of items to be included on an air waybill to

three:

[. Place of departure and destination;

-

3. The Warsaw Convention governs liability.



= he EasuctiErotocol simpliiicd ine
documentan requinements:
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could be governed by the Warsaw Convention.
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s, ¢ 1 Evolving Jurisprudence

P

“”'—Tm early‘Ju“ﬁSpruHence forgave nonprejudlmal

s omissipns; particulariywherethe consignorwas a
commercialientity, jurisprudence has given Warsaw. a
strict construction.

Chan v. Korean Airlines, Ltd., 490 U.S. 122 (1989):

= “We must thus be governed by the text -- soelemnly.
adopted by the governments of many. separate

nations . [W]here the text Is clear . . . we have no
power to insert an amendment.” .

td \T"Ife'deral EXpress (2

m the air waybll

| the [0ss oflimited liabilitysregardless
of the commercial significance of the omission.” r
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ESe documentan
rec|uirSments rzve oger)
grnasculaizcd oy Monirezal Protocol
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relating to imitatienyefliability
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UNMEETING AVIATION




Montreal 99, Article 11 provides that the air waybill or cargo receipt is prima
facie evidence of:

the contract of carriage,
the number of packages,
the weight of the shipmepty =
and the apparent condition of ec
Since under Article 22 liability is determlned by the weighfi gfithe shipment (17
SDRs per kilogram), unless a special declaration o § as made at origin

and an additional sum paid, the con5|gn’o S mot| " Di' required, to
specify the weight.

- &‘q.‘.
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= Moreover, since the
carriage could be
subjected to Warsaw

LEERT \\4‘ Regime rules.on

VLIEGEN

SE liability, the carrier has

OVER ASSELT an incentive to follow
| 15== 19JULI | its particulars in the air™

> Lesvluchtdemonstratles van de 2 Wayblll .

Natnonale Luchtvaartschool

—_—



o The consignor must mdemnlfy the

carrier for damages suffered by it

by reason of the irregularity,
Incorrectness of incompleteness of
particulars or statements provided

by the consignor. -

The carrier must.indemnify the
consignor for damages suffered by
It by reason of the irregularity,
Incorrectness. of iIncompleteness of -
artlcula or 9 AleMENtSs

Hence, mlsstatements on the air
wayblll or customs documents
should be avoided.



The Baggage Claim
e e B T —— - L
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Got Baggage?

'_/’ ' Article 4 of; Warsaw provided that

s % the liability ceiling could be
broken Iif:

The carrier failed to deliver a
luggage ticket, or

The ticket failedite include one of
the following three particulars:

1. The number of the passenger.

\ ticket; —
A > 2. NUmber and weight of the
We have the World covered! packages; or
N 9477 1080 3. That carriage Is subject to the

= ris@exportair.com.au . -
S EXPORTAIR, sver@eporioccom liability rules of Warsaw.
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Hague reduced to two, the
~ ways in which the
liability ceiling could be

pierced:

1. Failure to deliver a
baggage check; or

a notlce that Warsaw

applies and may limit
liability.
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= “We must thus be governed by the text --
solemnly adopted by the governments of -

many'separate States . . .where.the text.is
ClEdls - WERBVEN AR 'an
' -

.

= Ergo: strict and narrow construction of WWarsaw's
requirements.
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= “Non-compliance... shall not affect the
existence or the validity of the contract of
carriage, which shall, nonetheless, be
subject to . . . this Convention including
those [rules] relating to limitation of liability.”

——

o —

> W&
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"UNITED STATES POSTAGE
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Scope off Employment

OnJan. 17, 2012, Agbasi boarded an Iberia flight from Lagos, Nigeria to Madrid, connecting there to an Iberia flight to
Chicago. She had checked two pieces of luggage in Lagos. When she arrived at O'Hare, only one of her bags arrived.
Her. delayed bag was returned to her on January 26, 2012. She discovered that some of the items she had/packed and
checked were missing, including certain nutritional supplements and dried herbs and spices. Iberia claimed that the
herbal supplements were removed by security forces in Lagos, Nigeriadbecause they arebannesby.Spanish regulation.
Agbasiimaintained that the contents were stolen whileJ i ' -

p——
—

LifimAglasimustnetenly.prove. that the Iberia employees removed the itemsawith the*
SIEEnalseRhatine dliegedthefteccurred Withinthe 'scopeciiemployment. . . . Under the
RESIAEIENN(SECOENG) BITAGENCY | C|ondUctoifalsevant'is within the scopElsemPIBYmIEnt if, but only
i (21 )il BT he Kind he isiemployed te¥Perfefi; (b) it occurs substant WEGEEIIHeYiZzed time
dispace IiMIts; (c) ithS actuated, ateast in part purpose to sefVeRne: rnagieb?w duct of a
“Servant is not within the scope of employment if it 2rentin kind fromthERaNTReTZed; far beyond
the authoerized'time or space limits, or too little actuated by a purpose to serVertthe master. Only. if no
reasonable person could conclude fromithe evidence that an employee was acting within the course
of employment should a court hold'as a matter of law that the employee was not so acting.” No
reasonable juror could conclude that securnity forces at the Nigerian airport are employed to steal
items from passengers as part of their service to Iberia. Nor could a reasonable juror: find'that theft of
passengers’ personallitems serves the goals ofi Iberia, who presumably strives to offer. customer.

service that makes passengers want to become repeat customers.” Ekufuv. Iberia Airlines, 2014 WL 87502 N.D.Il.,
2014




~ THE DEFENDANT’S —_—
— CASE
1. The Plaintiff Failed to File a
Timely Claim or Suit
2. The Plaintiff Was Contributorily
Negligent
3. The Carrier Took “All
Necessary Measures” to Avoid
 the Loss, or It Was Impossible
‘DO 50 ‘H‘ -~
47 The Loss or Damage Was
Caused by a “Common Law”
Exception to Liability

..&.

S ._‘.. 5_‘::':“

_AIEE:ANADA CARGO
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AYHIGIE 31—Timely Notice of Complaints o\ |

| "ig elpt by the person entitled to delivery,of »..cargo.y 't;lg ITalEine 1STe
0 el=lfivererel ]l‘/l}j!]ﬂ r*undmor ainiel i

ccordance with the document of r]‘ eI \;&‘
A% :

Jn :r Sase0f damage NIENErSo) erltltlccl to Jg(llﬁé}%ugt carnalain
22 -g_drner iYgiWith a Ier' 'Sgo very of the damzgs, w AUCELIRY I L1117
fourtzan cliERire tn the ¢ of receipt in casey w:ﬁt 0. N 2
withinithe

-
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m!; must oe macs in Writing ,mcl g]van or rlb,))!g net
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Time Limits for Filing Notice for Loss,
Damage or Delay of Cargo

Warsaw Convention | Hague, Montreal
Protocol No. 4, and
Montreal
Convention of 1999

Loss
Damage to Baggage
Damage to Cargo

Delay of Cargo or
Baggage




"~ FROM: Elisabeth Riebeling [mailto: _—4 _.__._ = “LAN argues that this email dees not itself constitute a

Elisabeth.riebeling@dascher.us] “claim,” and indicates that no “claim” was subsequently.
« SENT:Tuesday, May03;2011 9:53 AM filed using LAN's claim procedures. But as plaintiffs

TP: Green, Anne C. (Lan Cargo) correctly point out, Article 31 does not require that any

Subject: 045-84653822 “claim” be filed or that a formal “claims procedure” be

used. It simply requires that the carrier be given written

Hi Anne, notice that there is a problem for which it may be held

| hope all is well! liable, at a time when it is possible to conduct a -

We had some damage on the above mentioned meaningful investigation/inte' hew: the:.damage was

shipment and consignee wants us to file a claim. caused. The May:3 emailidees all that. End of story.

Can you let me know if you have a claim form you True, the email does not say, “We intend to hold you

need me to fill out or how we proceed on this? liable for the damage,” but there is no treaty

Thank you requirement that Article 31 notice specifically state that

it intendsite;hold the carrier liable....... Furthermore,
act that Dascher was as
PUHEWIGIgo about filing a formal claim should'have

z10)

. indicated to LAN that the consignor was planning to

. Century Boulevard Suite 1026 hold'it liable. The email thus gave LAN both notice of

Los Angeles, CA 09945 USA its potential liability and the information needed to loek
into the matter promptly. It constitutes the “complaint”

required by Article 31.” Dascher Transport of America v. LAN
CARGO, 2013 WL 7963678 (S.D.N.Y.)
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The Plaintiff Was Contributonily
Negl!vgent

&.-i

Artch- “If the carrier proves that the

amisec © _or contnbu 2l 1o by the

I w"uv_-q‘
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But comparing strict liability to negligence is like comparing apples to oranges.
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The Camer Took “AII

MP4 and Art. 19 oeffthervontreal
Convention of 1999 reaffirm
the defense for baggage and,__=
delay, ClaisH Te—

SOt elimmate the.defense for
cargo.
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CRERVRIRRENS . ond sohav e But of course:
= bxing aviators wes call ours DA C

LS5y

(Dangerous Air Cargo)

= & ) ~All}ﬁwaurm'lrwltg‘ylsMnnvhatmwcadunm!dmn
. % Noah's th? geneal probicins and solutions haven? ealy
that mudh., So your DAC fs carried in fivad wing or
P rotary wing aircyaft o indead anything that £1ics, follow’ the
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The passenger (for baggage) or consignor (for air freight) has a right of
—f""ﬁt’f'iﬁn against'the first carrier;

= The passenger or consignee has a right of action against the last
carrier;

= Either has a right of action against the carrier who had possession of
the cargo during its destruction, damage, loss or delay. =

C i N i) Daccoa oy
H ISSENQEN Or PASSENQET Of

ISIgRer: consignee

—

Carrier in
possession when
loss occurred

First Carrier Last Carrier




ACEIrISTWriorn Ir12ly SUIt 08 orougrit?

=R GRASONAZAMENCANTAIMIRESTNIEAIN Nt NGIRCUItEId that=CnIyAne =

___con§19nou;1nd£on5|gnee o the air waybill"have standingitersuetinder
the Convention.” s3ae2d 721, 724=25 (1987 I he court affirmed the district

. _coeurnt's grant.of. summary judgment to the airline on grounds that the

plaintiff lacked standing to sue when her deceased mother's remains

were damaged during international transport, because the air waybill

listed the funeral homes in California and Ireland, respectively, as the

consignor and consignee.

= The Montreal Convention also incorporates the provisiens of the
Guadalajara Convention, extending its applicability. beyond the
contracting carrier to the “actual carrier”, who shall be liable for the
carriage it performs.

= UndenrArt. 41, acts or omissions of the actual carrier also shall be il
emed those of the contracting carrier. ’ =
1




/ here may SUIt 08 JrJ,UrIr,

S— e ————— “ —
i -

e

nder Art. 33 suit may be brought In
a court of a State party to the
Convention:

= The carrier's domicile;

= The carrier’'s principal place of
business;

= The carrier’'s place of business
through which the contract was
made; or

-
= The place @ stination.

Nolol ~under Art. 46 suit may
be brought inrarcourt of:

= The contracting carrier’'s domicile;

= The contracting carrier's principal
place of business.

MESSAGERIES
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INTERNATIONAL AIR CARGO &
BAGGAGE LIABILITY
AND
THE TOWER OF BABEL
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Prof. Dr. Paul Stephen Dempsey.
Director :
McGill"University Institute of Air & Space Law
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