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Achievements

Starting with 54 contracting countries in 1944,there are now 198, only two 
short of the UN who have ratified the Chicago Convention 1944.

The Convention provides  for a regulated international civil aviation 
framework consisting of 96 articles for its safe and orderly growth.

The Convention also provides for the formation of International Civil Aviation 
Organization (ICAO) and gives it a legal form.

Along with the main Convention two more Agreements were negotiated: 
International Air Transit Agreement and International Air Transport 
Agreement

The Convention has seen only two major amendments although amended 
eight times

ICAO has faced many crisis, the last one being the use of civil aircraft as a 
weapon of mass destruction on 9th November 2001 at New York

It has seen mammoth growth of air traffic but has managed to keep up the 
rules& regulations Standards and Recommended Practices).



Sovereignty and Chicago 

Convention
Article1 of the Convention clearly recognizes exclusively sovereignty 
of a state over its airspace. This along with International Air 
Transport Agreement of 1944 has led to the concept of bilateralism 
in air services between countries. International Air Services Transit 
Agreement of 1944, however, provides in section 3 that non-stop 
flyover and stoppage for non-tariff purposes shall be on non-
discriminatory basis.

Exclusive sovereignty has led to the right of each state to go in for 
bilateral agreement with another state on basis of mutual advantage. 
Mutual advantage is without any rules and is based on perceived 
advantage of each side. National airlines generally participate in the 
inter-governmental agreements and try and get as much commercial 
advantage as possible. 



Consequence of Bilateralism

Bilateralism has led to a cobweb of Agreements which 
are not always in public domain. This has led to an 
uneven growth of civil aviation.Infact many states 
followed over restricted policies mainly on the pressure 
of their national airline not understanding the harm it is 
causing to their own growth.

Bilateralism also led to many deviations and 
unnecessary conflicts.

The traditional philosophy of bilateralism was based on 
actual demand between two countries and did not cater 
for beyond or earlier points. It restricted frequencies and 
landing points in each country.

This was not acceptable to stronger airlines and this led 
to unnecessary antagonism



Rise of regionalism

As a result of restrictive clauses in bilateral 
agreements in the growing international travel 
and globalization whose major engine was the 
civil aviation, US insisted in many cases for 
limited open skies which became better known 
as the Bermuda type agreements.

Bermuda type agreements allowed unlimited 
flights between two or more international 
destinations. Over 80 such agreements have 
been signed by US with other countries

The next stage was to go for regional limited 
open sky between a group of countries



US-EU Agreement

30 March 2008
The recently concluded  US-EU agreement is a major step towards  
an open sky between US and 27 EU member countries Airlines of 
these countries can fly between any point in EU and US without 
restriction on routes, no of flights and prices. It amounts to voluntary 
surrender of sovereignty of the 27 EU members for a common 
good.50% of scheduled passenger traffic and 71% of world freighter 
fleet operates on these routes

It also allows limited cross ownership of airlines. US does not allow 
more than 25% of voting equity to foreigners. The agreement, 
however allows EU investors upto 50% of a US airline subject to not 
more than 25% voting equity. 

With this the Air Transport Agreement 1944 stands somewhat 
redundant



Role of International Civil Aviation 

Organization(ICAO)

ICAO is older than United Nations but joined the 

UN family as a specialized agency a little after 

formation of the UN.

Its main purpose is to develop international civil 

aviation in a safe and orderly manner.

Its Generally Assembly meets once in three 

years mainly to elect a Council for  day to day 

management, discuss and pass resolutions on 

major issues and to pass the budget.



Role of the Council of ICAO

The Council is a permanent legislative  body of 
36 elected countries. It makes the international 
Air Law after due diligence and a process based 
on concensus.The council has also grown in 
size from 21 to 36 over the years.

Making of Standards(Int Air Law) and 
Recommended Practices which finds its place in 
the  18 Annexures is its core mandatory 
function.

An elected Air Navigation Commission also ably 
assists it in its decision making process



Settling Disputes

ICAO Council‟s success in its role in 

settling disputes between contracting 

states has been a mixed bag.

Many disputes are settled informally in an 

amicable manner and don‟t get noticed.

Some of the disputes settled by the 

Council under Article 84 and 85 of the 

Chicago Convention.



Dispute between Countries

some examples
In 1952 India complained to ICAO regarding restricting passage of 
aircrafts over Pakistan to Afghanistan. Because of ICAOs 
intervention a friendly settlement was reached.

In 1971 India banned over flights of Pakistani aircrafts because an 
Indian aircraft was forced to land at Lahore airport and subsequently 
destroyed. Pakistan filed a complaint with the ICAO Council. India 
went on appeal to ICJ on the issue of Jurisdiction. The issue was 
amicably settled.

Dispute between US and Cuba over flights by Cuban planes over 
US territory was also amicably settled by the Council of ICAO

Dispute between US and the EU over Emissions was also resolved 
by the President of ICAO on behalf of the Council



Safety and Security Audit

To add greater teeth to its functioning it has 
introduced Safety and Security Audit  for each 
contracting country which makes implementation 
more effective and allows a watchdog function to 
ICAO.

Safety audit reports has been made public 
(except for six countries) so that all countries are 
aware of each others strong and weak points.

Security audits are still confidential.

There is,however,no mandatory provision for 
these audits in the Convention. Its important that 
this function be made mandatory



World Trade Organization(WTO) 

and ICAO

With the coming  into being of WTO the Chicago 

Convention faces new challenges.

WTO covers Trade in Services also and aviation 

as a service falls well within its domain.

While Chicago Convention laid emphasis on 

sovereignty and therefore, bilateralism, WTO 

views trade  in goods and services without 

discrimination.



Main features of WTO

Most Favoured Nation:WTO wants a country to 
treat all other countries equally in trade of goods 
and services.  It implies that a country should not  
normally discriminate between trading partners. 
In terms of civil aviation  bilateral agreements  
should follow a more transparent and non-
discriminatory policy between all countries.

This is negates the concept of bilateral 
agreements on air services under the Chicago 
Convention and International Air Transport 
Agreement 1944 where no two bilateral 
agreements need have anything in common. 



National Treatment

Another principle of WTO is National Treatment: treating 
foreigners and locals equally. This concept is  present 
under Chicago Convention in reverse privileges given to 
foreign airlines are not available to airline of host country  
i.e. Chicago Convention provides for Aviation fuel and 
some other imports free of taxes to foreign aircrafts. In 
India while foreign airlines enjoy such tax free 
advantages, Indian airlines going abroad don‟t and 
therefore suffer disadvantage.

Art 7 of the Convention provides for reservation for 
domestic carriers for domestic traffic.ie Cabotage.This is, 
again, against the spirit of WTO



Closing of the Gap

The philosophical difference between Chicago 
Convention and WTO are wide. However, developed 
aviation powers realize that a protected regime of air 
services does more harm than good to an economy. 
Further, protecting national airlines against foreign 
airlines can be detrimental to an economy.

In practice liberal bilateralism leading to open sky or 
even regional open sky is gaining greater recognition.

This has been amply proved by the recent US-EU open 
skies agreement

The philosophical differences between Chicago 
Convention and WTO are, therefore, narrowing down on 
their own.



Nationality of Airlines and aircraft

The clear demarcation under articles 17,18,& 19 

drawn up in 1944 between nationality of an 

aircraft is becoming blurred as Cross/ Joint 

ownership of airlines is making the concept of 

„substantial ownership and effective control', as 

described in International Air Transport 

Agreement 1944 and International Air Services 

Agreement1944,  difficult to implement. In 

addition, increasing use of code-share is making 

the issue of nationality of aircraft complex.



Trade in Services: Air Transport 

Industry
Should Air Transport industry be included in WTO 
concept of trade in services? This will take away the 
special status given to airline industry under Chicago 
Convention and more so under the two Agreement of 
1944. Further, it will liberate it from the stifling provision 
of “substantial ownership and effective control” test and 
allow more liberal ownership and innovative financing of 
the airline industry.

The state of ownership of an aircraft and the state of 
operator of the aircraft need to be differentiated. Chicago 
Convention talks only of nationality of aircraft and airline.



Aviation Security

Each sovereign nation is responsible to 
provide security of all types within its 
bounderies.However with the changing 
nature of aviation security which spreads 
across countries, security cannot be 
treated as a mere sovereign function. The 
history on aircraft hijacking shows this and 
its culmination is the incident of 11th Sept 
2001 at New York when civil aircrafts were 
used as missiles.



Domestic Aviation Security

Chicago convention provides standards and Recommendations for only 
international aviation and domestic aviation security is left to the country 
concerned. This contention cannot be accepted. The incident of 9/11 amply 
proves that a weak domestic security set up in the US was used by 
international terrorists  to achieve their aims.

Prior to this the case Pan Am fl 103 which exploded over Lockerbie showed 
the weakness of Chicago Convention where Libya dragged its feet in 
persecuting or allowing extradition of the suspects.

Incorporation of Annex 17 and provisions in other Annexes have tightened 
up the aviation security. Aviation security audit has improved the scenario. 
What is now required is that ICAO be allowed to make standards and 
inspect domestic security of a contracting state. This will impinge on the 
issue of sovereignty but is essential for international security of airlines.

Amendment 10 to Annex 17, adopted within months of 9/11 does extend the 
reach of ICAO to domestic air transport. With security audit covering this 
aspect also the Chicago Convention has breached the issue of Sovereignty 
in the issue of security.



Aviation Security in a Globalized 

world
With massive increase in international air travel which 
could not have been dreamt of in 1944 along with 
seamless integration of domestic and international travel 
the issues of aviation security becomes a global 
concern. No state can now claim that domestic aviation 
can remain the concern of that country alone.

While ICAO is seized of the issue, it is felt that a greater 
degree of integration of the two securities is needed to 
make international travel safe. Answer lies in 
amendment of the Chicago Convention to allow ICAO to 
inspect domestic security also. This has be partially 
achieved by amendment to Annexe 17 but the main 
Convention is silent on Security except in the preamble



Air Navigation Services

Art 28 of the Chicago Convention imposes upon each 
contracting state to provide air navigation services over 
its territory. Further, ICAO has also given out to various 
countries responsibility to provide navigational services 
to aircraft flying over a specified area of High Seas under 
Art 12

With Satellite based navigation coming into operation in 
near future, the service provider will shift from a country 
to a few satellite systems like GPS of US, GLONASS of 
Russia and Galileo of EU.

The challenge of shift from a single country responsibility 
to only a few service providers without amending the 
Convention is  being faced by ICAO.



Environment and Chicago 

Convention
ICAO has been working hard to bring about a consensus 
on issues of emissions .Aviation sector by its very nature 
crosses national bounderies.Aircraft emissions impact is 
not restricted to national air. Aircraft flying over 30,000ft 
cross international boundaries seamlessly cannot be 
subject to the environment laws of the country they are 
overlying.

While the Convention is silent on Environment as an 
issue, Annexe 16 of the Convention provide standards 
for emissions. But some countries have gone beyond 
ICAO norms which is agitating other members. Issues of 
emission levy, carbon credit and carbon neutral airlines 
are still too new but ICAO is seized of the matter



Unilateral taxation on emissions

Setting international standards on 

emissions has been an upward task as 

reaching consensus on issues of 

emission/carbon tax has been difficult. 

Unilateral action by some countries has 

also not been appreciated by others.



Challenges facing ICAO

With Globalization the issues of 
sovereignty in Civil Aviation sector is 
getting blurred. Whether its safety, security 
or environment the impact of one sector 
impacts on the other. The role of ICAO as 
a watchdog even in the domestic sector in 
these three area is important and 
necessary. No longer domestic policies 
can be at variance with international 
policies of a country.



Unilateralism in issues of Noise

Noise from aircraft has been a major issue in 
some countries. This has led to closure of 
airports at night to traffic. Such unilateral 
declaration of night curfew at airports has led to 
inconvenience and  congestion in air traffic, 
specially between continents. Further, such 
unilateralism by one country can lead to 
distortion of international air traffic management 
in other countries.

It is necessary for ICAO to make Standards such 
issues to avoid future conflict and distortion.



ownership of aircraft

Ownership of aircraft is the essential requirement of Chicago 
Convention. Art 12 of the Convention provides for national marking. 

It was assumed that aircrafts will be nationally owned with pilots of 
its own countries.

The move to have joint or multiple ownership of aircrafts belonging 
to public or private sector of different countries complicates the 
picture and dilutes the concept of sovereignty.

Even a virtual airline with leased aircrafts and crew from  many 
countries operated by a company registered in a country which 
neither owns the aircraft or has its crew from its nationals is 
happening. This is leading to distortion and manipulation of the spirit 
of the Convention.



Sub-Orbital Flights

While no definition of air space has so far been made,  a 
vertical height of  100km is considered air space and, 
thereafter outer space which is beyond the scope of 
Chicago Convention and ICAO.

With commercial Sub-orbital flights proposed to take 
place in near future as a part of tourism and later travel 
through air and space between two points of earth for a 
faster movement, there is a need for ICAO to make  
Standards and Recommended practices applicable to 
sub-orbital flights also.

ICAO has finally agreed to include it as an agenda item 
in context to Chicago Convention in May 2005.

There is also a need to define the height of Air Space



To sum up

64 years of Chicago Convention has seen tremendous growth of 
civil aviation.

ICAO has managed to steer the growth very well and keep up with 
changing requirements.

It has introduced new Annexes for  items like environment not 
mentioned in the convention.

Safety and Security Audit covering the international and domestic 
civil aviation sector has been managed well

The Convention has created conditions liberalization but needs to 
allow more liberal change in ownership of aircraft.

ICAO has managed to keep the Chicago Convention updated with 
requirements of modern times. This has been possible mainly 
because the Convention provides for a permanent body- the Council 
with powers to make law.
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