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LACK OF CLARITY IN THE LAW

—mihe exISHng resimes ol
and Space ILaw were developed: at
a time when the technology for
Earth-to-IEarth aerospace

movements did netwet exast.

" Thus, there 1s not yet a unified or
integrated regime ol Aerospace.

cl tnere m
much ovenlap,andinconsistency
between the regimes of Air ILaw
and Space Law.
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THE FUNCTIONAILIST
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IS the. vehicle an aircraft, a space object or an
aerespace object?

What is its purpose and function, or its destination?
Is It to go Into outer space for purposes of orbit, to
conduct outer space activities (an Earth-Space
mission), or to provide transportation from one
point on Earth to another (an Earth-to-Earth
mission)?

Another approach is to consider the technological
properties, functional eharacteristics, design and
aerodynamics of the vehicle.
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The Chlcago Conventlon
does not define the term
“aircraft”.

= Annex 7 defines aircraft as

“Any machine that can derive
i support in the atmosphere
from the reactions of the air
other than the reactions of
the air against the earth's
surface."

= Under this definition, an
aerospace vehlcle.lau%
Dyaiecket would not'be
sonsidered an aireraft on the
ascentphase of its flight, but
might well on the descent
phase.




Sl “SPACE @BJEG

= [fithe Cle |5 2 "spaee
Sp ezl 00lles o It

= HEWEVER NORE CilisERIVERSIoE
SGCRdEcisely what is.a space o
werendraiisd R any thougni gi e
Space tran's OOerrl_FlOrJ

" EICSIITIE) ) md. ST "CL-i) nould be gaeElfs
no IENRIGUIETRSRCE. (CTtHEs)gsliel or suborbital)
c tanysupp iheall, andimyeuld have

ap [FSOUICEIoLH dependen B8O nal

JoXygen.

-+



IS [T AN “AER OSPACE VEHICLE??
J -

; and
" (on ascent, descent, ol
travelir

-+ Such a vehicle mightbe considered a space
object during its takeoff supported by
rockets, and during the weightless portion of

pace
SO




Problems with the Functionalist
roac

. Because aerosfigiRe vehicles share airspace witf
commercial aircraft,the.rles. af.wMem and
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THE SPATIALIST APPROACH:
PRECISELY, WHERE IS I'T?
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= However, under the Chlcago Con
the rules governing such airspace are those.
promulgated by ICAO. A
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Thetouter Space it flzil ot
- “explorati on AN tSer (" ter sj
ﬂi prmllicet Al mank
= |t declares outer nace to be the common property
of mankind, to be used freely “for exploration and
use by all States”, and not to be subjected to

national appropriation or otherwise subjected to
the sovereignty of any State.

= Hence, outer space is free for use by all.




Problems withithe Spatialist Approach

{THére i8'Ho ‘ddnsensus as to where to

i the line of demarcation between, ..

ns@QH'8Pace an outer space el

PRESS RELEASE, JANLIMRY 2007

2 An aerospace vehicle' may Ienter
ﬂﬂﬁaﬁummrtahwace for only a short time,
«while.its;primary activity and mission, is in
airspace. Thus, it may be: more

T appropriate to apply Air Law fo the entire

‘7 movement. .
» PRIVATE SPACEFLIGHT INDLSTRY BUILDING

TOWARD TAKEOFF [akeoff and Landing just like
AVIATION WEEK, DECEMAER 2008 commercial ar lravel
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APPLY"

E— W
— e Chicage CoRvention, aircralt iave the natenality’ of and
Sremains, subject to, the law: of the State where it is [egistered.

= Each State’s domestic law determines eligibility and criteria for aircrait
registration.

= The registering State has an obligation to ensure that Its aircraii _—
observes the rules of air safety and navigation lecallyARKerce:

= To promote uniformity, States are obliged| o promulgeierdemestic
aviation laws consistent with ICAO SARPS.

SPACE LAW

JRder the Registration Convention, the “launching State” (defined a
the State that eithelaunches,on procuresinENENCH of & Space
919]ECt O)t AN STAIENBIMMYIEOSENETHLOAGIFECity such an object s
[AUICHEd) of'a Space object must register the ohject iniits domestic
registry, and with the United Nations.

= Under the Outer Space Treaty, a State on whose registry an object is

launched must retain jurisdiction and control over the object and any
persons thereon.




FROM OUT OF SPACE....
A WARNING AND AN ULTIMATUM!

S IEHIGRY I CONVERBNT BT 865 ngeJ ife 3
“alrcrait-commn c‘C":'ﬁe‘wE'ﬂ_g o .
_-Wan_unm]mingemus pPassenger,
and requires that a hijacked aircraft lbe
________ restored to the aircraft commander and
. passengershe permitted to continue their
journey.

= The Hague Convention of 1970 declares
aircraft hijacking to be an international
“offense” and requires the State to which an ,_ . e P ¥ : .
aircraft is hijacked to extradite or exert el W T T4 L T - -
jurisdiction over the hijacker and prosecute 3
him, imposing “severe penalties” if he is
found guilty.

= The Montreal Convention of 1971 expands
the definition of “offense” to include

w munications,efifalse information and

lawiul acts against aircraft or air

nm jgation facilities, andweguires

. Presecution thereosy

TReEermdr ewhere defined in
NEese treaties, though they are inapplicable
to aircraft used for military, police or customs
purposes. Thus, it is unclear whether these
treaties apply to aerospace vehicles.

= No comparable international Space Laws
exist.
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- LIABILITY.

AIR LAW

- The liability rules of the Warsaw Convention of 1929, or the more
recent Montreal Convention of 1999, apply to the “international
carriage” of persons or property by alrcraft though the term “aircraft” is

where defined in the treaties.

rnational carriage is defined as transportation between
s to the convention, or between two points in thg
where.an agreed stopplng point is in ant :

e Convention of-3952-governs surfag
1o the owner or C to?; of aircrais

T carrref~and. pmvudes no liabi

4 The Outer Space Treaty prowde§'"ﬁai anyState : that launches or
procures the launch of an object into outer space, and each State from
whose territory or facility a space object is launched, is internationally
liable for damage.

- Under the Liability Convention, the launching State is absolute liable
for surface damage or to aircraft flight by a space object.




.

HE NEHE
THGAL REGI

ansportation systems will be highly |nflugM'Ey .

L
al
=

(—
(q»

l HENEDE rl regm- nWhichithey arerde Iopeud Commercial
JEVEIBMERRGRSPECENIEUId be enjainceaio)y
Slicl

9] IJr/ ziflel o) :\dm,,_)lhr\ of law. rre-,ﬁf"JrrrUrm

airlel corifliciirie/ ziriel eye IapplngJaW
EIREESHRIETESINNAVEStment of
EN NSUERECENRENSTrY S  amMiyAe” assessgeind.price 4

SO MergeiNpveEstment in spaceiianspeiieleRESySIENS S =

SXPENSIVe , WEPENdS on as yef lmouverl IECHIBICEY NS

ieiggiith Msk. Clear legel rIJJeJ ceinl nely deine ine

F

(legree of (154 and olfice Liricerizlriiy, rISSJS"[JrJg the
ic10)]lty necaSsEry o SUgYort courflmere




THE LEGAL REGIMES
GOVERNING SPACE
TRANSPOR TATION SYSTEMS

i — —-—I-—lllm-"_"—"';"'

PROF DR. PAUL STEPHEN DEMPSEY
- MCGILL UNIVERSITY
INSTiTUTE QF AIR & SPACE LAW




welcomeS@the mstitute of

Postgraduate
- ~ Law Degrees

- Iancl. —

potER/ Wy megill.caliZsi /7
a2



	THE LEGAL REGIMES GOVERNING SPACE TRANSPORTATION SYSTEMS
	Space transportation is the next logical step beyond space tourism.
	Lack of Clarity in the Law
	Which Law Applies?�Air Law or Space Law?
	THE FUNCTIONALIST APPROACH: PRECISELY, WHAT IS IT?
	Is it an “Aircraft”?
	Is it a “Space Object”
	Is it an “Aerospace Vehicle”?
	Problems with the Functionalist Approach�
	THE SPATIALIST APPROACH: PRECISELY, WHERE IS IT?
	Airspace above the High Seas
	Outer Space
	Problems with the Spatialist Approach�
	WHICH SUBSTANTIVE RULES OF LAW APPLY?�Registration, Safety & Navigation
	Security
	Liability
	THE NEED FOR A UNIFIED LEGAL REGIME
	THE LEGAL REGIMES GOVERNING SPACE TRANSPORTATION SYSTEMS

