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This book is dedicated to the many African men and women who, every
day, fulfill their duties as pilots and flight attendants to the best of their
abilities to ensure safe air travel, while sometimes facing difficult and excep-

tional challenges.
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Foreword

It gives me much pleasure to write this foreword for the publication of
Dr. Charles E. Schlumberger’s research on the implementation of the
Yamoussoukro Decision. Dr. Schlumberger, a scholar and professional
who has made a significant contribution to civil aviation in Africa through
his position at the World Bank, has written a penetrating book on a sub-
ject that profoundly affects African aviation, addressing numerous issues
and providing an impressive spectrum of facts and creative thoughts on
the Decision’s current and future relevance.

Dr. Schlumberger analyzes in depth the major elements and objectives
of the Yamoussoukro Declaration, adopted by the African Union states in
1999, which calls for gradual transition toward the multiple designation
of airlines; the free grant of third, fourth, and fifth freedom traffic rights;
no regulation of capacity and tariffs; and complete liberalization of non-
scheduled and air cargo operations. He discusses the relationship between
the Declaration and the Yamoussoukro Decision, explaining the enduring
relationship between the two documents and ensuring a credible link
between them.

Dr. Schlumberger goes on to discuss conditions and requirements for
implementation of the Decision on a regional basis against the backdrop
of liberalization of air services in Africa. He concludes with several policy

Xi



xii  Foreword

recommendations for the implementation of the Yamoussoukro Decision
within a robust and sustained safety and security oversight regime.

Many of the subjects treated in this work require a mastery of multi-
ple disciplines such as law, economics, and management, all of which have
required the application of the range of Dr. Schlumberger’s knowledge to
the depths of his curiosity. This comprehensive survey of the field by an
able scholar and competent professional, whose specialization in African
aviation has already earned him considerable attention, will be a leading
contribution to the literature on the subject and will promote a better
understanding of the manner in which the problems attendant on civil
aviation in Africa can be addressed and overcome.

I commend this book to all those who are interested in aviation in
Africa and wish it the success it deserves.

Raymond Benjamin
Secretary General
International Civil Aviation Organization
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CHAPTER 1

Introduction

In Africa, where poor road, port, and railway infrastructure often constrain
the rapid and efficient transportation of both goods earmarked for export
and passengers, air transport offers potential for growth and for economic
development by fostering trade and foreign investment. However, Africa’s
air transport industry has always been a relatively small player compared
with the global industry. In terms of revenue passenger-kilometers flown
(1 revenue passenger-kilometer is defined as 1 fair-paying passenger trans-
ported 1 kilometer [km]), the intra-African market represents less than
1 percent of the global market and total African revenue passenger-
kilometers (intra African and intercontinental traffic) account for only
4.12 percent of global revenue passenger-kilometers (Boeing Company
2006, p. 37). Given a potential market of more than 12 percent of the
world’s population, African air traffic is expected to grow at 5.7 percent,
per year, which is considerably faster than the world average of 4.9 percent
(Boeing Company 2006, p. 35). However, despite strong expected growth,
intra-African markets in particular are still thin and most regions lack a
true competitive environment.

Prior to gaining independence, most African countries had air services
that were primarily based on European relationships and agreements. Only
in the early 1960s, when many colonies became independent countries, did
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African states begin to negotiate and conclude their own air services
agreements. During that time, most of the newly independent African
states also created their own, mostly government-owned, national air car-
riers, many of which failed (Guttery 1998).! Most of these African
national carriers pursued a business model that consisted of using prof-
itable international routes to and from the territories of their former colo-
nial masters to cross-subsidize their costly, yet extensive, domestic route
networks (Guttery 1998, p. 1). This often resulted in the maintenance of
strict bilateral relationships for intercontinental routes, where capacity
was limited and controlled to maximize profitability. Governments tended
to view the development of regional air services as secondary, especially
when they had to maintain a costly domestic network.

Nevertheless, following the international example pertaining at the
time, intra-African air transport services also became regulated by the tra-
ditional framework of bilateral air service agreements (bilaterals). The typ-
ical bilaterals of the 1960s were based on the traditional predetermination
model, under which market access and capacity were predetermined
(Doganis 2001, p. 19).2 This model controlled the market by effectively
restricting competition. However, whereas liberalization of air services has
been actively pursued in the United States since the late 1970s (see the
details of the 1978 U.S. Airline Deregulation Act in Dempsey and Gesell
2004, p. 192) and in Europe since the late 1980s, African air services have
remained generally restrictive, costly, and inefficient.3

In the early days of independence, air transportation came to be rec-
ognized as “both far-reaching and essential for the development of Inter-
African trade and for the improvement of the economic, social and
cultural conditions of the African peoples” (OAU 1973, p. 39). The
main reason was that countries’ road and highway networks, which
existed prior to their independence, tended to serve only their own ter-
ritories and were not interconnected. The road network was mainly
designed to move raw materials from the interior to seaports rather
than to link countries. At the same time, African politicians considered
African air transport to be threatened by dominating carriers from
Europe and especially the United States (OAU 1973, p. 39). This was
because the main focus of African carriers in international air transport
remained on intercontinental traffic, while the intra-African network
remained far less developed. (As late as 1990, 249 bilaterals were still
in place between Sub-Saharan African and other countries for intercon-

tinental traffic versus only 57 bilaterals among African states for intra-
Africa traffic [Institute of Air Transport 1990, p. 8].) In 1979, the threat
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of liberalization was seen as being driven by the “United States, which
wished to export its deregulation throughout the world” (Institute of
Air Transport 1990, p. 5) when it organized a conference on air trans-
port in Nairobi. However, African states themselves also began to real-
ize that “Europe itself the buffer zone which could have protected
Africa from the new policy’s direct effects, has now joined the liberal-
ization bandwagon, and Africa can no longer afford to be the odd man
out” (Institute of Air Transport 1990, p. 5).

The Economic Commission for Africa of the United Nations Economic
and Social Council (UNECA) had also recognized early on that a new pol-
icy was needed to support the development of Africa’s air transport sector
(UNECA 2004, p. 31).* UNECA's inspiration came from several declara-
tions and resolutions that eventually resulted in the Lagos Plan of Action,
all of which addressed the declining economic environment and the role
of the air transport sector in Africa (UNECA 1988, Preamble). The Lagos
Plan of Action aimed at promoting the integration of transport and com-
munication infrastructure to increase intra-African trade and open up
landlocked countries and isolated regions (OAU 1980, p. 58). It was the
outcome of many discussions and consultations among African states that
focused primarily on how to eliminate the physical and nonphysical barri-
ers that hindered the development of intra-African air services (UNECA
2004, p. 31). The initiative, which was led by UNECA, considered inter-
continental air service to be the prime instrument for Africa’s integration
and development. Consequently, intercontinental air service was only dis-
cussed in relation to its competitive aspects as posed by overseas operators.
It was understood that African carriers first had to grow (and merge)
before they could successfully enter the markets between Africa and
Europe and the United States.

In November 1984, UNECA organized a conference in Mbabane,
Swaziland, to discuss why African carriers faced difficulties in obtaining
traffic rights in other African states. The conference ended with the
Declaration of Mbabane, which called for the creation of a technical com-
mittee that would develop “a common African approach for the exchange
of third and fourth freedom rights” and “encourage the exchange of fifth
freedom rights” (UNECA 1988, p. 1) (box 1.1). It further proposed an
additional set of measures that focused primarily on closer cooperation
between African carriers. These measures, which later became the core of
the Yamoussoukro Declaration, included a joint financing mechanism, a
means of coordination for scheduling air services, a centralized databank
and research program, and the promotion of the creation of subregional
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Box 1.1

Freedoms of the Air

The freedoms of the air are defined as follows:

First freedom of the air. The right or privilege, with respect to scheduled interna-
tional air services, granted by one state to another state or states to fly across its
territory without landing (also known as a first freedom right).

Second freedom of the air. The right or privilege, with respect to scheduled inter-
national air services, granted by one state to another state or states to land in its
territory for nontraffic purposes (also known as a second freedom right).

Third freedom of the air. The right or privilege, with respect to scheduled interna-
tional air services, granted by one state to another state to put down, in the ter-
ritory of the first state, traffic coming from the home state of the carrier (also
known as a third freedom right).

Fourth freedom of the air. The right or privilege, with respect to scheduled inter-
national air services, granted by one state to another state to take on, in the ter-
ritory of the first state, traffic destined for the home state of the carrier (also
known as a fourth freedom right).

Fifth freedom of the air. The right or privilege, with respect to scheduled interna-
tional air services, granted by one state to another state to put down and to take
on, in the territory of the first state, traffic coming from or destined to a third
state (also known as a fifth freedom right).

Sixth freedom of the air. The right or privilege, with respect to scheduled interna-
tional air services, of transporting, via the home state of the carrier, traffic moving
between two other states (also known as a sixth freedom right). The so-called
sixth freedom of the air, unlike the first five freedoms, is not incorporated as such
into any widely recognized air service agreements such as the Five Freedoms
Agreement.

Seventh freedom of the air. The right or privilege, with respect to scheduled inter-
national air services, granted by one state to another state, of transporting traffic
between the territory of the granting state and any third state with no require-
ment to include on such operation any point in the territory of the recipient
state, that is, the service need not connect to or be an extension of any service to
and/or from the home state of the carrier.

Eighth freedom of the air. The right or privilege, with respect to scheduled inter-
national air services, of transporting cabotage [trade] traffic between two points

(continued)
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Box 1.1 (continued)

in the territory of the granting state on a service that originates or terminates in
the home country of the foreign carrier or (in connection with the so-called sev-
enth freedom of the air) outside the territory of the granting state (also known
as an eighth freedom right or consecutive cabotage).

« Ninth freedom of the air. The right or privilege of transporting cabotage traffic of
the granting state on a service performed entirely within the territory of the
granting state (also known as a ninth freedom right or stand alone cabotage).

Source: ICAO 2004b, part 4, p. 793.
Note: The International Civil Aviation Organization characterizes all freedoms beyond the fifth as so-called,
because only the first five freedoms have been officially recognized as such by international treaty.

carriers. However, the focus on liberalization quickly degraded, and in the
Yamoussoukro Declaration it was only envisaged in the form of gradual
elimination of traffic rights (UNECA 1988, Preamble). It was only a
decade later, when the Yamoussoukro Decision was reached, that the pol-
icy focus shifted primarily to liberalizing access to intra-African air serv-
ice markets.

In addition, the airlines themselves wanted to liberalize access to
develop new markets. Represented by the African Airlines Association
(AFRAA), the African airline industry proposed a set of rules and con-
ditions to liberalize the granting of first to fifth freedom rights. In 1984,
AFRAA proposed that all African carriers receive unrestricted first and
second freedom rights, third and fourth freedom rights (limited to three
a week) on certain defined corridors, and fifth freedom rights on multi-
ple leg flights that had to be negotiated and agreed upon. Fifth freedom
rights were to be given to carriers with multiple destinations in the hope
of building a network, and sixth freedom rights were to be given to all
North African carriers with Sub-Saharan destinations (UNECA 2004,
pp. 33, 35).

Until 1991, nearly all African carriers were state owned. These carri-
ers were mostly run as government entities and lacked the necessary eco-
nomic and commercial focus to ensure market-based profitability. Their
main means of operating with some profitability was to control income
effectively, using restrictions provided by the framework of bilaterals.
This allowed them to control the market and restrict the entrance of
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new carriers. In some cases, certain states even refused to grant traffic
rights to foreign carriers even though their own carriers lacked the tech-
nical, human, and/or financial means to develop a proposed new route.
Sometimes, however, they obtained fifth freedom rights by paying
“royalties” or commissions (UNECA 2004, p. 33). As a result, intra-
African air traffic remained costly and inefficient, especially in those
cases where the bilaterals protected a state-owned carrier.

To address these shortcomings, on 14 November 1999, African min-
isters responsible for civil aviation adopted the Yamoussoukro Decision
on the liberalization of access to air transport markets in Africa (UNECA
1999). In essence, the Yamoussoukro Decision is a multilateral agree-
ment among most of the 54 African states.® It allows the multilateral
exchange of up to fifth freedom air traffic rights between any African
Yamoussoukro Decision party state using a simple notification proce-
dure.® The Yamoussoukro Decision became fully binding on 12 August
2002, following its endorsement by heads of states and governments of
the Organisation of African Unity (OAU) in July 2000. However,
20 years after the initial Yamoussoukro Declaration of 1988 and more
than 5 years after the Yamoussoukro Decision became fully binding, only
a few cases of the exercise of new air traffic rights granted by applying
the principles and mechanism of the Yamoussoukro Decision have been
observed. The reasons for not applying the Yamoussoukro Decision range
from non-implementation of certain elements of the decision, for exam-
ple, establishing competition rules, a dispute settlement mechanism, and
an operational monitoring body, to simply ignoring it by continuing to
agree to traditional restrictive bilaterals (see the example of Zambia dis-
cussed later).

For the purposes of this book, “open skies” refers to a bilateral or
multilateral air service agreement that liberalizes the rules for inter-
national aviation markets and minimizes government intervention. It
can apply to passenger or cargo services or both, for both scheduled
and charter air services. This book evaluates Africa’s progress toward
liberalizing air services. It specifically examines what the term imple-
mentation means in the context of applying the principles of one of
the major pan-African multilateral agreements, the Yamoussoukro
Decision. It also highlights the shortcomings of the 20-year-old effort
toward liberalizing air services in Africa by analyzing pending or com-
pleted implementation steps both on a pan-Africa level and within
various regions. The book focuses on the challenges posed by the poor
aviation safety and security standards in most African countries. Finally,
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the sector work measures the impact of certain policy steps of the
decision and evaluates the economic significance of air transportation
and its full liberalization in Africa. It concludes with policy recom-
mendations that aim at completing implementation to fully liberalize
Africa’s air services.

Notes

1

. Examples include Botswana National Airlines (1966-69); Air Burkina (1984);

Royal Air Burundi (1960-63); Air Tchad (1966); Air Congo—Brazzaville
(1961-65); Air Congo, later Air Zaire (1961-95); Air Djibouti (1963-70);
Lineas Aéreas de Guinea Ecuatorial (1969); Gambia Airways (1964); Ghana
Airways (1958); Air Guinée (1960); Air Bissau (1960); Lesotho Airways
(1967-70); Libyan Arab Airlines (1964); Air Malawi (1964); Air Mali (1960);
Air Mauritanie (1962); Air Mauritius (1967); Royal Air Maroc (1957); Air
Namibia (1991); Air Niger (1966-93); Nigeria Airways (1958-2003); Air
Rwanda (1975-96); Air Senegal (1962); Sierra Leone Airways (1958-87);
Somali Airlines (1964); Royal Swazi National Airways (1978); Tunis Air
(1948); Uganda Airlines (1976-2001); Zambia Airways (1963-94); and Air
Zimbabwe (1980).

. Doganis refers to the preliberalization types of bilateral air service agreements,

which emerged in the aftermath of World War II with the prime purpose of
controlling market access (points served and traffic rights), market entry (desig-
nation of airlines), capacity, and frequencies. This was the outcome after a failed
attempt, spearheaded by the United States, to create a competitive regime for
international air transport with minimal regulation at an intergovernmental
conference held in Chicago in 1944.

. A World Bank study (1998, p. 30) states that reasons for this are high operat-

ing and capital costs, which include 40 percent higher airline insurance pre-
miums, 50 percent higher fuel costs, 15 to 30 percent higher lease rates for
equipment, and 100 percent higher air navigation fees (compared with South
America); high handling and maintenance costs; and difficulties in obtaining
necessary working capital.

. UNECA recognized air transportation as one of the most important modes of

transportation for the physical integration of Africa. To examine and discuss
its development, in 1964 UNECA organized the first conference on African
continental air transportation in cooperation with the Organization for
African Unity and the International Civil Aviation Organization.

. Africa has 53 internationally recognized states; however, the African Union

has granted membership to the Saharawi Arab Democratic Republic (better
known as the Western Sahara), the territory of the former Spanish Sahara,
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which proclaimed itself a country despite territorial claims by Morocco. This
study will therefore assume a total of 54 states in Africa.

6. The five freedoms derive from negotiations during the International Civil
Aviation Conference in Chicago in November 1944 (United Nations
Information Organization 1944, pp. 1, 4, 31).



CHAPTER 2

Elements and Entry into Force
of the Yamoussoukro Decision

The Yamoussoukro Declaration

On 17 October 1988, the ministers in charge of civil aviation of 40 African
states met in Yamoussoukro, Cote d’Ivoire, and announced a new African
air transport policy that was subsequently named the Yamoussoukro
Declaration (UNECA 1988, p. 7).! Even though the Yamoussoukro
Declaration is seen as the origin of the later Yamoussoukro Decision, it
focused primarily on airline cooperation and integration. It stated a com-
mitment by the governments represented to make all necessary efforts to
integrate their airlines within eight years (UNECA 1988, p. 2). The eight-
year period was subdivided into three phases. In the first phase (two years)
the focus was to be on maximizing capacity usage between carriers. This
was to be achieved by exchanging technical and capacity data, preparing for
the designation of gateway airports, and promoting cooperation among
national carriers in order to eventually merge them into larger and more
competitive airlines. The second phase (three years) would have commit-
ted the airlines to joint operations on international routes. In addition, cer-
tain airline operations would have been conducted jointly to achieve better
economies of scale and deeper integration, for example, instituting a com-
mon insurance mechanism and computer reservation system, purchasing
spare parts and aircraft, undertaking promotion and marketing, providing

9
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training, and maintaining equipment (UNECA 1988, p. 3). The last phase
(three years) was to be used to strive toward achieving the complete
integration of airlines by establishing joint airline operations or entities
(UNECA 1988, p. 4).

The stated strategy of cooperation and integration of African carri-
ers seemed to be driven more by the need for pan-African cooperation
than by the objective of creating a more competitive market environment.
Nevertheless, the Yamoussoukro Declaration also foresaw the gradual elim-
ination of traffic restrictions. Specifically, the granting of fifth freedom rights
to African airlines during the implementation period was a declared neces-
sary measure to achieve flexibility. However, the stated objectives and
schemes aimed at full integration of the African air transport market, com-
prising at least 40 of the 53 African states, within eight years were overly
ambitious. In addition, as its denotation indicated, the Yamoussoukro
Declaration was widely understood to be a general, nonbinding expression
of strategy (interviews with Jorge Lima Delgado Lopes, minister of infra-
structure and transport of Cape Verde, on 13 May 2002; Sama Juma
Ignatius, director general of the Cameroon Civil Aviation Authority on
27 August 2003; and Anténio Pinto, director general of the Instituto De
Aviagio Civil de Mocambique on 30 March 2004).

Despite its too ambitious objectives and its weak likelihood of imple-
mentation, the Yamoussoukro Declaration set in motion further initiatives
aimed at liberalizing the African air transport market. In 1994, having eval-
uated the steps required to implement the Yamoussoukro Declaration, the
African ministers in charge of civil aviation met in Mauritius and agreed
on a set of measures to facilitate the granting of third, fourth, and fifth
freedom rights to African carriers. Most remarkable was the understanding
that fifth freedom rights should be granted on routes where third and
fourth freedom flights did not exist (UNECA 2004, p. 32).? Significant
also was the fact that the Yamoussoukro Declaration enforced the notion
that the air transport sector in Africa primarily needed to be liberalized.

This led UNECA to include the liberalization of air services in its work
program. Furthermore, it was UNECA that, in November 1999, initiated
the conference in Yamoussoukro that resulted in the Yamoussoukro
Decision, the historic agreement to liberalize pan-African air services.

The Yamoussoukro Decision

On 13-14 November 1999, African ministers in charge of civil aviation
met in Yamoussoukro, Cdte d’Ivoire, to discuss the liberalization of air
services. Their mandate was based mainly on the objectives of the
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Yamoussoukro Declaration and on their previous decision adopted in
Mauritius in September 1994 aimed at accelerating implementation of
the Yamoussoukro Declaration. In addition, the recommendation of the
11th Conference of African Ministers Responsible for Transport and
Communications held in Cairo in November 1997 called for a regional
meeting of African ministers to find ways to implement the Yamoussoukro
Declaration (UNECA 1999). The conference in Yamoussoukro ended
with the adoption of the Decision Relating to the Implementation of the
Yamoussoukro Declaration concerning the Liberalization of Access to Air
Transport Markets in Africa, which became known as the Yamoussoukro
Decision. The Yamoussoukro Decision was then formally adopted during
the Assembly of Heads of State held in Lomé, Togo, on 10-12 July 2000.

The objective of the Yamoussoukro Decision is defined under Article 2,
Scope of Application, as the gradual liberalization of scheduled and
nonscheduled intra-African air transport services. The main elements are
the granting to all state parties to the decision the free exercise of first, sec-
ond, third, fourth, and fifth freedom rights on both scheduled and non-
scheduled passenger and freight (cargo and mail) air services performed by
an eligible airline. The granting of fifth freedom rights was initially limited
in Article 3 by the possibility for a state to grant these rights only in spe-
cific circumstances.> However, this limitation was set for a transitional
period of two years and expired on 12 August 2002. The Yamoussoukro
Decision came into force on 12 August 2000, 30 days after its signature by
the chair of the Assembly of the African Economic Community (AEC).

Article 4 of the Yamoussoukro Decision liberalizes tariffs to the extent
that the aeronautical authorities of state parties do not require approval for
any increases. An increase in tariffs has to be filed with the appropriate
authorities only 30 working days before it enters into effect, while a low-
ering of tariffs takes effect immediately. As the Yamoussoukro Decision
liberalizes only international air services, the tariff liberalization regime
thereby established only applies to international air traffic.

In relation to capacity and frequency, Article 5 stipulates that frequen-
cies and capacity offered on air services linking any city pair combination
shall not be limited by either of the state parties concerned. It specifies
this by providing that no state party shall unilaterally limit the volume of
traffic, the type of aircraft to be operated, or the number of flights per
week. However, the same article stipulates that for environmental, safety,
technical, or other special considerations, states may limit traffic. While
limitation or refusal of air services for environmental, safety or technical
reasons are standard practices in traditional air service agreements (see,
for example, the 1997 Air Transport Agreement between the United States
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of America and Singapore*), “other special considerations” needed further
clarification.

The monitoring body, which was established in accordance with
Article 9 of the Yamoussoukro Decision, issued a directive clarifying that
other special considerations are primarily of a technical nature, such as
fuel shortages, runway repairs in progress, or security issues (UNECA
2004, p. 89). These considerations should not be driven by commercial
considerations in favor of any particular airline. Article 9 further sets out
conditions applicable to any limitation of capacity and frequencies. The
limitation must

¢ be nondiscriminatory to any carrier,

¢ be of limited duration,

¢ not affect the objectives of the Yamoussoukro Decision excessively,

¢ not distort competitive forces among carriers,

® not be too restrictive to tackle the problem and not be more restric-
tive than that applied to a party state and to the Yamoussoukro
Decision.

In addition, a state party may refuse to authorize an increase in capac-
ity if such additional capacity is not in compliance with the provisions of
the rules of fair competition as set forth in Article 7.

Article 6 outlines the procedure for designating and authorizing an air-
line. Each state party can designate in writing at least one airline to oper-
ate intra-African air transport services. The notification to the other state
party, or in fifth freedom cases, to two other state parties, must be done in
writing through diplomatic channels. According to the directive of the
monitoring body, a copy of the notification should be transmitted to the
regional economic organizations concerned. The state party that grants
the operational permit must in turn notify the monitoring body and the
regional economic organization (UNECA 2004, p. 90). A state can desig-
nate any eligible airline from another state party to operate air services on
its behalf including an eligible African multinational airline in which it is
a stakeholder. There is no limitation to the number of carriers a state party
can designate, as long as they meet the eligibility criteria. The notification
obligates the other state party to initiate the process of authorization
and licensing of the designated airline to operate the services in accor-
dance with its national laws. The authorization must be granted within
30 days, and the airline must submit its proposed schedule of flights to
the appropriate authorities for approval.
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The eligibility criteria, set forth in Article 6.9, aim at ensuring that
the designated airline meets minimum standards with regard to its legal
and physical establishment, its licensing and operating capacity, its
insurance coverage, and its capacity to maintain international standards.
The carrier must, therefore, be legally established in accordance with
the regulations applicable in the relevant state party and have its head-
quarters, central administration, and principal place of business physi-
cally located in that same country. It must also be effectively controlled
by the nationals of one, or in the case of multinational airlines, several,
state parties. The airline (a) must be duly licensed by a state party as per
the requirements of annex 6 of the 1944 Convention on International
Civil Aviation;> (b) must fully own or have a long-term lease exceeding
six months on an aircraft for which it has technical supervision; (c) must
be adequately insured with regard to passengers, cargo, mail, baggage,
and third parties; and (d) must be capable of demonstrating its ability
to maintain standards equal at least to those set by the International
Civil Aviation Organization (ICAO). If an airline fails to meet the eligi-
bility criteria, a state party may revoke, suspend, or limit its operating
authorization by informing the carrier at least 30 days before the meas-
ure enters into force (UNECA 2004, Article 6.10).

One of the strong elements of the Yamoussoukro Decision is its focus
on safety and security. Not only must an airline meet the standards defined
by ICAQ, but the state parties explicitly reaffirm in Article 6.12 their
obligation to comply with established civil aviation safety and security
standards and practices. A state party must also recognize air operating
certificates, certificates of airworthiness, certificates of competency, and
the personnel licenses issued or validated by other state parties and
still in force provided that the requirements for issuing such certifi-
cates or licenses are at least equal to the minimum standards set by ICAO.
Although justified, the strong focus on safety and security has become the
main obstacle to timely implementation, as many African states do not,
or only marginally, comply with I[CAQ’s safety and security standards and
recommended practices (SARP).%

Another perceived obstacle to the implementation of the Yamoussoukro
Decision is the issue of unfair competitive behavior when the decision is
applied. Smaller African carriers in particular fear unfair competitive prac-
tices such as price dumping, when competing with larger established air-
lines (Macdonald 2006). Article 7 of the decision obligates state parties to
“ensure fair opportunity on non-discriminatory basis for the designated
African airline to effectively compete in providing air transport services
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within their respective territory.” While this implies that certain common
competition rules should be established, the Yamoussoukro Decision falls
short of further defining this requirement. It does, nevertheless, refer in
Article 8 to arbitration procedures, which are set forth in annex 2 of the
decision. The latter primarily defines the duties and responsibilities of
the monitoring body, which is established in Article 9. It does not make
particular reference to competition rules or arbitration procedures
except the duty of the monitoring body to prepare the relevant annexes
to the Yamoussoukro Decision for adoption by the Subcommittee on
Air Transport. The assumption is therefore that arbitration procedures,
still missing from annex 2, are one of the tasks that must be performed
by the monitoring body in order to implement the Yamoussoukro
Decision. Another indication in annex 2 (g) is the monitoring body’s
obligation to state, at the request of state parties, its views on predatory
and unfair competition practices.

The monitoring body is established in Article 9.1. Its principal responsi-
bility is the overall supervision, follow-up, and implementation of the deci-
sion. It is composed of representatives of UNECA, the OAU, the African
Civil Aviation Commission (AFCAC) (founded on 17 January 1969 as
a specialized agency what was then the OAU, now the African Union, in
the field of civil aviation, with headquarters in Dakar, Senegal), and
AFRAA, who shall be assisted by representatives of subregional organiza-
tions. As defined in Article 9.2, the monitoring body’s main purpose is to
assist the Subcommittee on Air Transport, composed of African ministers
responsible for civil aviation, to follow up on implementation of the deci-
sion. Article 9.3 refers to annex 3 of the decision for an outline of the mon-
itoring body’s overall duties and responsibilities, but as annex 3 does not
exist, it presumably refers to annex 2, “Duties and Responsibilities of the
Monitoring Body.” As annex 3 became annex 2, the arbitration procedures
referred to in Article 8 that were supposed to be spelled out in annex 2
were never prepared.

In addition to the monitoring body, an African air transport executing
agency shall be established. Article 9.4 defines the principal responsibili-
ties of this agency to be the supervision and management of Africa’s lib-
eralized air transport industry to ensure successful implementation of the
Yamoussoukro Decision. Article 9.5 stipulates that it shall have “sufficient
powers to formulate and enforce appropriate rules and regulations that
give fair and equal opportunities to all players and promote healthy com-
petition.” In addition, in Article 9.6 the executing agency is also mandated
to protect consumers’ rights. In other words, it is the executing agency



Elements and Entry into Force of the Yamoussoukro Decision 15

that is in charge of assuring fair competition and consumer protection
once the appropriate rules have been drafted and adopted.

As a transitional measure, Article 10 (1) of the Yamoussoukro Decision
provides the option for state parties not to grant and receive the rights and
obligations envisaged in Articles 3 and 4, that is, up to unrestricted fifth
freedom rights and a liberal tariff regime. This option is limited to a max-
imum transitional period of two years, which expired when the
Yamoussoukro Decision became fully binding on 12 August 2002. Given
that implementation of the Yamoussoukro Decision was considered pend-
ing for the past five years, the transitional measures remain theoretical and
were never applied. According to the African Union (2005b, p. 11) reasons
for the slow implementation of the Yamoussoukro Decision include the
lack of tools and funds for monitoring implementation of the decision, the
lack of clear and independent responsibilities assigned to the regional
economic communities (RECs), the establishment of the monitoring
mechanism without any clearly defined powers to prescribe rules, and the
negative implications of the position and policy of the European Union
(EU) on an open aviation area.

Finally, Article 11 of the Yamoussoukro Decision addresses some
commercial and operational issues. In Article 11.1, certain commercial
aspects are provided for on a reciprocal basis, such as (a) the right of the
designated airline to establish offices in the territory of the other state
party, (b) the right to convert and remit revenues in local currency
without restrictions, (c) the option to pay for local expenses such as
handling and fuel costs in local currency, and (d) the possibility of
employing and bringing into the territory employees to perform various
tasks. Article 11.2 allows the designated carrier certain operational flex-
ibility, such as the use of one-way or return service on the concerned
segments, the use of code sharing arrangements, and the right to serve
additional points as well as to omit certain stops. The cooperative
arrangements, first mentioned under operational flexibility by “the use
of the same flight number,” are further defined in Article 11.3 as mar-
keting arrangements such as blocked space, code sharing, franchising, or
leasing arrangements among state party airlines.

In addition to these operational issues, Article 11.4 provides the pos-
sibility for a state party to request consultations with respect to the
interpretation or application of the Yamoussoukro Decision. This is
enhanced by the mandate given in Article 11.5 to the Air Transport
Subcommittee to review the decision every two years or earlier if
requested by two-thirds of the state parties. The main purpose of the
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review is for the monitoring body to propose measures to further elim-
inate existing restrictions.

The Abuja Treaty and Its Entry into Force

Origins of the Treaty of Abuja
On 3 June 1991, an international treaty was signed in Abuja, Nigeria, that
established the AEC. The Treaty Establishing the African Economic
Community, commonly known as the Abuja Treaty, was the culmination of
more than 30 years of initiatives all aimed at achieving greater economic,
social, and cultural integration among African countries. The origin of these
initiatives was the establishment of the OAU on 25 May 1963, in Addis
Ababa, Ethiopia, by signature of the OAU Charter by the representatives
of 32 governments (Charter of the Organization of African Unity [OAU
Charter], Article XXXIII).” Subsequently, a further 21 African states joined
the OAU, with South Africa becoming its 53rd member on 23 May 1994.
The main purpose of the OAU was to promote unity and solidarity
among African states, coordinate efforts to improve living standards,
defend the sovereignty and independence of African states, eradicate all
forms of colonialism, and, promote international cooperation with due
regard to the Charter of the United Nations and the Universal Declaration
of Human Rights (OAU Charter, Article II). The OAU'’s initial purpose
and mission were greatly influenced by a period of intense political strug-
gle during 1960-63, with the “main preoccupation on an accelerated lib-
eration process” (El-Ayouty and Zartman 1984, p. 4). Subsequently, during
its initial decade, the OAU was primarily seen as a political organization
that focused on the liberation struggle through both peaceful means, such
as working through the United Nations, and nonpeaceful means, such as
training freedom fighters and engaging in trade boycotts (OAU 1973,
p. 28); the settlement of disputes, for instance, border disputes; and the
continued decolonization efforts of territories under British, French,
Portuguese, and Spanish domination and of Namibia and South Africa.
However, at its 10th Summit Anniversary in 1973 the OAU recog-
nized that the First Assembly of Heads of State and Government of the
OAU, held in Cairo on 21 July 1964, had specified that the OAU had a
basic role in planning and direction in relation to economic and social
matters in Africa (OAU 1973, p. 36). This included intensifying regional
cooperation, accelerating industrial development with an emphasis on
multinational projects, increasing inter-African trade, harmonizing cus-
toms procedures, promoting cooperation between African air transport
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companies to increase trade and promote tourism, and harmonizing social
and labor legislation.

After a series of international meetings at different levels and on vari-
ous issues, the heads of states met again in Lagos on 28-29 April 1980,
under the auspices of the OAU. (From 1963 until 1980, the OAU held
more than 66 documented meetings in various locations in Africa; see
El-Avourty and Zartman 1984.) The objective was to take stock of the
declining economic situation of many member states and to prepare an
action plan to address the then prevailing deficiencies. The result was the
adoption of a plan of action aimed at overcoming problems in various
fields. The so-called Lagos Plan of Action retained a broad, state-led
model of actions that were considered necessary given the past 20 years
of disappointing economic performance (OAU 1980). The OAU'’s adop-
tion of the Lagos Plan of Action and of an agenda for creating an African
economic community by 2000 was the culmination of the initiative for
change in the international economic order launched by the United
Nations in 1974-75. The states committed themselves to promoting eco-
nomic and social development and to integrating their economies (OAU
1980, Preamble). The actions and objectives focusing on industrial devel-
opment were grouped into short-term (until 1985), medium-term (1990),
and long-term actions (2000) that were supposed to significantly improve
Africa’s economic and social situation. However, while the need for inte-
gration was clearly stipulated, the Lagos Plan of Action did not include
liberalization of trade or services as a declared objective.

The transport and communications sector was recognized as most
important for all sectors and for socioeconomic development (OAU 1980,
p. 58). However, the actions proposed were based on UN resolution
32/160 (19 December 1977) declaring 1978-88 as the Transport and
Communications Decade for Africa, which was focused mainly on infra-
structure improvements.® In the field of air transport, the plan mentioned
the development of air transport infrastructure, the extension and mod-
ernization or airports, and technical assistance for better air transport
integration (OAU 1980, p. 61).°

Overall, the 1980 Lagos Plan of Action was an attempt to gradually
strengthen economic and cultural relationships between states and its ulti-
mate goal was the establishment of an African common market by 2000.
Achievement of these goals was impeded by the failure of the numerous
conferences of independent African states held between 1958 and 1968,
which aimed at establishing a universal African organization, coupled with
the failure of regional initiatives, such as the collapse of the East African
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Community (EAC) in 1977. However, there was also an opposing view-
point that continental unity could only be achieved through political inte-
gration (M'buyinga 1982).

Establishment of the African Economic Community

The establishment of the AEC was a clear sign of a new philosophy of
regional economic cooperation that would eventually lead to full eco-
nomic integration. The preamble of the Abuja Treaty lists the various
conferences at which declarations and resolutions paved the way for con-
sensus by the governments of the various African states. Among them
were the OAU Summit in Algiers in 1968, the Monrovia Summit of
1979 (resulting in the Monrovia Declaration), and the Lagos Economic
Summit of 1980, where the Lagos Plan of Action was formulated and
the Final Act of Lagos adopted.

Article 2 of the treaty provides for the establishment of the commu-
nity, while Article 4 (1) lists its objectives in four paragraphs that cover
(a) the promotion of economic, social, and cultural development and the
integration of African economies; (b) the establishment of a framework
for the development, mobilization, and utilization of human and material
resources; (c) the promotion of cooperation in all fields of human
endeavor; and (d) the coordination and harmonization of policies among
existing and future economic communities to foster the gradual establish-
ment of the AEC.

Article 4 (2) then itemizes 15 actions that the community is expected
to implement to achieve the stated objectives. Some have seen this item-
ization of actions as a somewhat worrisome approach (Akanle 1993, p. 10).
Akanle (1993, p. 10) suggested that an omnibus provision that granted the
power to take whatever action necessary to the attainment of its objectives
would have been more suitable. However, the focus on economic integra-
tion in Africa is further emphasized in Article 88 (3), which states that the
treaty shall coordinate, harmonize, and evaluate the activities of existing
and future regional economic bodies.

Article 6 (1) defines the modalities for the establishment of the com-
munity, which shall be gradual over a transitional period not exceeding
34 years. This period is subdivided into six stages of different durations.
The initial stages focus primarily on regional activities and initial steps
toward sectoral integration, while the final phase is aimed at reaching a
full union, including a monetary union and a pan-African parliament.
Article 98 (1) then provides that the community shall be an integral part
of the OAU, which implies that the community has priority over regional
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economic bodies and is expected to streamline its activities with the gen-
eral objectives of the OAU as stipulated in the OAU’s Charter of 1963.

Article 3 (5) provides the principle that the parties to the treaty shall
observe the legal system of the community. This implies that the legal sys-
tem of the treaty, which is separate and distinct from those of the member
states of the community, will apply throughout the community in each of
the member states (Akanle 1993, p. 12). There will be a duality of legal sys-
tems: the national legal system and the community’s legal system. Article 5
(2) obligates member states to ensure the enactment and dissemination of
such legislation as necessary to implement the provisions of the treaty.

The institutions of the community are provided for in Article 7 (10).
The supreme organ of the community is the Assembly of the Heads of
State. Article 8 (2) states that the assembly’s main responsibility is to
implement the objectives of the AEC. In Article 8 (3), the assembly is fur-
ther directly responsible for 12 specific tasks ranging from determining
general policy to coordinating and harmonizing various policies of mem-
ber states to undertaking certain organizational matters and, finally, to
taking “any action, under this Treaty, to attain the objectives of the com-
munity.” Article 9 (1) mandates the assembly to meet once every year for
a regular session and also empowers the chair to convene extraordinary
sessions at the request of a member state provided that such a request is
supported by two-thirds of assembly members. However, for a legislative
organ of an economic community to meet only once a year is rather inap-
propriate. A better option would have been to limit the assembly’s role to
solving political problems (Akanle 1993, p. 31).

Finally, the most significant rule for the implementation of the
Yamoussoukro Decision is Article 10. In this article, the assembly is
empowered to act by decision (on any subject according to Article 8),
which if reached by consensus or two-thirds majority, becomes binding
for all member states, other organs of the community, and the RECs.
Decisions shall become automatically enforceable 30 days after the date
of their signature by the chair of the assembly.

Ratification and Entry into Force of the Abuja Treaty

For the provisions of the Abuja Treaty to be binding, Article 100 requires
that the high contracting parties (the representatives of states that have
signed or ratified a treaty) must sign and ratify the treaty and the proto-
cols thereto in accordance with their respective constitutional procedures.
The article further stipulates that the instruments of ratification shall be
deposited with the secretary-general of the OAU. Article 101 stipulates
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that the treaty shall enter into force 30 days after the deposit of the instru-
ments of ratification by two-thirds of the member states of the OAU.

The Abuja Treaty entered into force on 12 May 1994, after two-thirds
of the member states of the OAU had deposited their instruments of
ratification (African Union 2006b, p. 2). The ratification process contin-
ued and, as of 22 June 2004, 48 of the 54 African states had signed and
ratified the treaty. However, four of those ratifications and/or deposits of
the ratification instruments were done when the Abuja Treaty had been
replaced by the African Union framework (the ratification period for the
treaty establishing the AEC ended on 26 May 2001, when the treaty
establishing the African Union came into force). Four states (Djibouti,
Gabon, Madagascar, and Somalia) have signed, but not ratified, the treaty,
and Eritrea and Morocco were never signatories to the treaty.

Entry into Force of the Yamoussoukro Decision

The Abuja Treaty as the Legal Basis of the Yamoussoukro Decision
African ministers in charge of civil aviation from 40 African states convened
in Yamoussoukro, Céte d’Ivoire, on 13-14 November 1999 to discuss and
adopt a new framework for liberalized air transport on the African conti-
nent. The basis of the discussions was the Yamoussoukro Declaration
(UNECA 1988), which aimed at integrating African carriers, gradually
eliminating traffic rights, and reducing tariffs. The meeting resulted in the
adoption of the Yamoussoukro Decision, which focused primarily on full
liberalization of traffic rights up to the fifth freedom.

The Yamoussoukro Decision has its legal basis in Article 10 of the Abuja
Treaty, which states that the decisions of the Assembly of the AEC shall be
binding on member states and organs of the community as well as on
RECs. The assembly, however, is defined in Article 8 as the Assembly of
Heads of State, while the meeting in Yamoussoukro was attended by the
African ministers in charge of civil aviation. The formal adoption of the
Yamoussoukro Decision on the basis of the Abuja Treaty took place dur-
ing the Assembly of the Heads of State on 10-12 July 2000, in Lomé, Togo
(UNECA 2004, p. 63).

It is generally assumed that the legal basis of the Yamoussoukro Decision
is the formal decision of the Assembly of the AEC, which was taken on
12 July 2000. If this assumption is correct, the Yamoussoukro Decision then
becomes an obligation of the Abuja Treaty, and is thus a legally binding
instrument. However, this is only the case for those countries that signed
and ratified the treaty and its protocols and deposited the instruments of
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ratification with the secretary-general of the OAU (Article 100). For states
that did not sign the treaty, formal acceptance through accession, accept-
ance, and approval remains a valid path for the treaty to become binding
(Brownlie 2003, p. 583).

Several states signed, ratified, and/or deposited their instruments of
ratification after the treaty came into force. As none of the ratifying
state parties have expressed any reservations or consent to be bound by
part of the treaty only (See Vienna Convention on the Law of Treaties,
1969, Articles 17, 19 [Vienna Convention]), all state parties that later
succeeded to member states are therefore bound to all the prior deci-
sions taken by the AEC, that is, decisions taken on the basis of Article
10 of the treaty. The only such significant decision taken by the AEC
was the Yamoussoukro Decision.

Establishment of the African Union

At the Fourth Extraordinary Session of the AEC in Sirte, Libya, on
9 September 1999, the assembly decided to establish a new organization
called the African Union, which would be in conformity with “the ultimate
objectives of the Charter of our Continental Organization and the Treaty
establishing the African Economic Community” (African Union 2000,
Preamble). The decision was based on the need to “accelerate the process
of implementing the Treaty establishing the AEC in order to promote the
socio-economic development of Africa and to face more effectively the
challenges posed by globalization” (African Union 2000, Preamble).
The formal constitutive Act establishing the African Union was adopted in
Togo on 11 July 2000. Initially, 27 states signed the act (African Union
2006b, p. 2), which formally entered into force on 26 May 2001. By July
2003, all African countries except Morocco had adopted and ratified the act
(Institute for Security Studies 2007a). (Morocco withdrew from the OAU
in 1985 after it admitted the Saharawi Arab Democratic Republic [West
Sahara], which Morocco did not recognize as a legitimate signatory mem-
ber of the act. Later, Morocco refused to sign the act creating the African
Union for the same reason.)

Similar to the AEC, the constitutive act of the African Union estab-
lished several organs. Article 5 stipulates that these organs are (a) the
Assembly of the African Union; (b) the Executive Council; (¢) the Pan-
African Parliament; (d) the Court of Justice; (&) the Commission; (f) the
Permanent Representative Committee; (g) the specialized technical com-
mittees; (h) the Economic, Social, and Cultural Council; and (i) the finan-
cial institutions. Despite some slight changes in their titles, the organs of
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the African Union are similar to the organs of the AEC. The only excep-
tions are the financial institutions to be created (African Union 2000,
Article 19, provides for the establishment of the African Central Bank, the
African Monetary Union, and the African Investment Bank).

The main, and the most relevant for the Yamoussoukro Decision, dif-
ference between the AEC and the African Union is that the constitutive
act of the African Union does not provide for the assembly’s decisions to
be automatically binding and enforceable on member states and organs of
the community. Instead, Article 9 of the act limits the assembly’s powers
and functions to policy decisions, to membership and financial issues, to
directions to the Executive Council on issues concerning war or emergen-
cies, and to the appointment of judges and commissioners. The functions
and powers of the various other organs are also limited to policy recom-
mendations (Article 13 for the Executive Council) or to project prepara-
tion and supervision (Article 15 for the technical committees) or are left
to be determined in future acts, such as the creation of a Pan-African par-
liament (Article 17). (The Pan-African Parliament was established by the
adoption of the Treaty Establishing the African Economic Community
Relating to the Pan-African Parliament on 30 July 2003.)

Article 33 (1) of the constitutive act of the African Union stipu-
lates that the act shall replace the Charter of the OAU after a transi-
tional period of one year or such further period as determined by the
assembly. It further provides in Article 33 (2) that the act shall take
precedence over and supersede any inconsistent or contrary provision
of the treaty establishing the AEC. In essence, the constitutive act of
the African Union replaced the Abuja Treaty,'® and especially can-
celed those provisions that had not been carried over into the African
Union framework.

For purposes of the Yamoussoukro Decision, the most relevant pro-
vision that was not carried over into the new treaty establishing the
African Union was Article 10 of the Abuja Treaty. This meant that from
the day the constitutive act of the African Union entered into force,
decisions taken by the assembly would no longer become automatically
binding for all member states. Under Article 7 of the constitutive act,
decision making of the Assembly of the African Union requires consen-
sus or a two-thirds majority of the member states. However, the words
“automatically binding” were omitted. It can thus be assumed that the
member states of the constitutive act of the African Union wanted to
preserve their rights to ratify major decisions taken in the future by the
Assembly of the African Union.
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Ratification Period of the Yamoussoukro Decision

Based on the Abuja Treaty

The entry into force of the African Union on 26 May 2001 terminated
the ratification period of the Abuja Treaty, which included accession to
the Yamoussoukro Decision as a binding element of the Abuja Treaty.
Thus, even though the constitutive act of the African Union provides for
a transitional period of one year or such further period as may be neces-
sary (African Union 2000, Article 33), it does so solely for the purpose of
enabling the OAU to undertake measures for the devolution of its assets
and liabilities to the union.

The question of whether the constitutive act of the African Union
can be seen as a successor of the Abuja Treaty with regard to the
Yamoussoukro Decision can be answered by referring to Article 12 of
the Yamoussoukro Decision. This article declares Article 10 of the
Abuja Treaty as the basis for entry into force of the Yamoussoukro
Decision by stating that “in accordance with Article 10 of the Abuja
Treaty, this Decision shall automatically enter into force thirty days
after the date of its signature by the Chairman of the Assembly of
Heads of State and Government at which this Decision was adopted.”
This is the provision that provides for the prime difference between the
Abuja Treaty, where decisions of the assembly become automatically
binding on member states, and the act of the African Union, which does
not include this mechanism. In other words, if the Yamoussoukro
Decision would have been agreed upon when the African Union was
established (and the Abuja Treaty replaced), its entry into force would
have depended on the ratification of the decision by each state, because
the African Union treaty does not include the provision that decisions
are automatically binding on member states.

The day that the African Union framework came into force by
replacing the Abuja Treaty therefore marks the end of the mechanism
(automatic binding for member states) of Article 10 of the Abuja
Treaty. Consequently, the ratification period of the Abuja Treaty (which
also constituted membership of the Yamoussoukro Decision), which
includes accession, acceptance, and approval of the treaty, started when
the treaty was signed on 3 June 1991, and ended on 26 May 2001.

Status of the Non-Abuja Treaty States

Of the 54 African states, 10 must be considered to be non-Abuja Treaty
states. These 10 states can be grouped into three categories: (a) st