PRIVATE INTERNATIONAL LAW: THE CONCILIATION OF LAWS

McGill University Prof. H. Patrick Glenn
Faculty of Law 2014



PRIVATE INTERNATIONAL LAW: THE CONCILIATION OF LAWS

TABLE OF CONTENTS

I. _ THE GENERAL PART (INTRODUCTORY MATERIALS)

People, Groups, Law and Lawyers

Amartya Sen, /dentity and Violence (New York: W.W. Norton, 2007) At 10, 1T.....ccccvcccveeeeuvvvmmmmeeereeeesssssssssimssseseesssssssssssmmsssssssssssssssssimssssssssssmnneeeeees e

Amartya Sen, Reason before Identity (Oxford: Oxford Univ. Press, 1999) at 27-30

Hedley Bull, 7he Anarchical Society (London:Macmillan, 1977), at 22 2

Joseph Singer, >Normative Methods for Lawyers=, Harvard Law School Research Paper 2008, http://ssrn.com/abstract=1093338 2

Name

L. Collins (gen. ed.), Dicey and Morris on the Conflict of Laws, 11th ed. (London: Stevens, 1987), pp. 32-3 3

G. Goldstein & E. Groffier, Droit international privé, 1.\, Théorie génerale  (Cowansville, QC: Yvon Blais, 1998), para. 3 3
History

E. F. Scoles, etal, Conflicr of Laws, 3rd ed. (St. Paul, MI: West, 2000), pp. 9 et seq 4

Merlin, Répertoire de jurisprudence, Se éd., t. 2, (Paris: 1827), pp. 239-241 7

Code civil francais, art. 3 7

Sack, AConflicts of Laws in the History of the English Law(@ in Law: A Century of Progress (1937), vol. 3, p. 342 ff 7



Philosophy

H. L. A. Hart, The Concepr of Law, 2nd ed. (Oxford: Oxford Univ. Press, 1994) 13

H. Kelsen, General Theory of Law and State (1946) 13

Methods

A. Jurisdiction

B. Choice of Law

i)  Rules of Localization

Coquille, Works (1703 ed.) 14

von Savigny, A Treatise on the Conflicts of Laws (1869) 14

F.Juenger, The General Course on Private International Law (1983), pp. 256-7

G. Canivet, >La convergence des systémes juridiques du point de vue du droit privé frangais=, R.I.D.C. 2003.7 at 19-22

i) Methods of Interpretation

Pillet, Principes de droit international privé (1903)

Ph. Francescakis, Quelques précisions sur les >lois d=application immédiate= et leurs rapports avec les régles de conflits de lois + (1966) Rev. crit. de Intl. Pr.1.......
B. Currie, ANotes on Methods and Objectives in the Conflict of Laws,@ in Selected Essays on the Conflict of Laws, (1963)
Baxter, AChoice of Law and the Federal System@ (1963) 16 Stanford L. Rev. T....cccoervveermerrvver

S. Zamora et al, Mexican Law (Oxford: Oxford Univ. Press, 2004) pp. 676 ff.

iiii) Substantive or Material Rules

S. Symeonides, >Material Justice and Conflicts Justice in Choice of Law= in P. Borchers and ). Zekoll, /nrernational Conflict of Laws for the Third Millenium

(Ardsley, NY: Transnational Publishers, 2001) at 125

Arthur Taylor von Mehren, >Special Substantive Rules for Multistate Problems: Their Role and Significance in Contemporary Choice of Law Methodology=

(1974) 88 Harv. L. Rev. 347
Cass. civ. (Ch. req.) 16 janv. 1861




10.

H. Batiffol & P. Lagarde, Droit international privé, 7e éd., t. Il (Paris: LGDJ, 19830, para. 497......cccccccoecccececsccevecccrerrc

Transnational substantive rules (the lex mercatoria, and others)

). Basedown, >/ex mercatoriaand the Private International Law of Contracts in Economic Perspective= in J. Basedow & T. Kono, An Economic Analysis

of Private International Law (Tiibingen, 2006) 57 at 63-7

Constitutions

A.  And Territory

H. Patrick Glenn, >Conflicting Laws in a Common Market? The NAFTA Experiment= (2001) 76 Chicago-Kent L. Rev. 1789 at 1814-15

B. AndNon-State Laws

Pleading and Proof

Articles 2806-2810, Civil Code of Quebec

R. Fentiman, AForeign Law in English Courts@ (1992), 108 L.Q.R. 142

Rule 44.1, U.S. Federal Rules of Civil Procedure

R. Milner, AThe Reception of Foreign Law in U.S. Federal Courts@ (1995) 43 Am J. Comp. L. 581

S.Zamora et al, Mexican Law (Oxford: Oxford Univ. Press, 2004) pp. 680-1

Regions

H. Patrick Glenn, >Conciliation of Laws in the NAFTA Countries= (2000) 60 Louisiana L. Rev. 1103 at 1103-05

Teaching

Practice

H. Patrick Glenn, >Conflicting Laws in a Common Market? ~ The NAFTA Experiment= (2001) 76 Chicago-Kent L. Rev. 1789 at 1796-97



I. THE SPECIAL PART (EXAMPLES OF RULES AND METHODS)

Legal Professions

Felleman, AEthical Dilemmas and the Multistate Lawyer@ (1995) 95 Column. L. Rev. 1500

Dzienkowski, ALegaI Malpractice and the Multistate Law Firm@ (1995) S. Tex. L.R. 967

M. G. Bolocan (ed.), Professional Legal Ethics: A Comparative Perspective (CEELI: Washington, 2002), pp. 6-7, 27,78

A. Margolis, >Caution is the Key Word in Avoiding Conflict of Interest= Int=I. Bar News, Dec. 2004, pp. 5-7........ccvcvvvvrrrerrscccsicicireen

Federation of Law Societies of Canada, >Mobility of Lawyers in Canada= (2006) http://www.flsc.ca/en/committees/mobility.asp ..........ccccccccccecccccc

S.Zamora et al, Mexican Law (Oxford: Oxford Univ. Press, 2004, p. 43 ff.

Subject matter jurisdiction and court structures

The Constitution Act, 1867, ss. 96-101

A.G. of Canada v. Law Society of B.C.[1982] 5 W.W.R. 289

Quebec North Shore Paper Co. v. Canadian Pacific Ltd. (187), 71 D.L.R. (3d) 111
Newman & Zaslowsky, Litigating International Commercial Disputes (1996), pp. 1-7.....ccovvvveevvevccccccviieerenee
Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938)

Bayitch & Siqueiros, Conflict of Laws: Mexico and the United States (1968) Pp. 4,5,6.......ccccoccccceevveeerevesecssiiis
S. Zamora et al, Mexican Law (Oxford: Oxford Univ. Press, 2004) pp. 188 ff.

Zamudio, AA Brief Introduction to the Mexican Writ of/lmpara@ (1979) 9 Cal. Western Int=IL.J. 306........cccoooerrrrrrrnn..
Territorial Jurisdiction  and Foreign Judgments

A. Domestic Jurisdiction

Swan, AThe Canadian Constitution, Federalism and the Conflict of Laws@ (1985) 63 Can. Bar Rev. 271.....ccoocoevorccorr.
Club Resorts Ltd. v. van Breda2012 SCC 17

Vile v. Von Wendt(1979),103 D.L.R. (3d) 356
Moran v. Pyle National (Canada) Lrd. (1973),43 D.LR. (3d) 239 (S.C.C.)

Wabasso Limited v. The National Dying Machinery Co.,[1981] 1S.C.R. 578

Hughes Communications v. Spar Aerospace Ltd. (2002) 22 D.L.R. (4th) 54.......cccccccccces
Tortel Communications Inc. v. Suntel Inc., [1994] 4. W.W.R. 746

©



U.S.A.v. International Brotherhood of Teamsters 945 F. Supp. 609 (S.D.N.Y. 1996)
J. Mclntyre Machinery Lrd. v. Nicastro us. (2011)

Keefe v. Kirschenbaum, Litigation News, May 2002, vol. 27, no. 4

Piper Aircraft Co. v. Reyno, 454 U.S. 235 (1981)

Amchem Products Inc. v. B.C. (Workers= Compensation Board), [1993] 3 W.W.R. 441 (5.C.C.)

Bayitch and Siqueiros, Conflict of Laws: Mexico and the United States (1968), pp. 222-224

Herget and Camil, An /ntroduction to the Mexican Legal System (1978), pp. 73,74

S. Zamora et al, Mexican Law (Oxford: Oxford Univ. Press, 2004) pp. 687-8

B.  ForeignJudgments

Article IV, Section 1, United States Constitution

28U.5.C.s5.1738

Brand, AEnforcement of Foreign Money-Judgments in the United States: In Search of Uniformity and International Acceptance@ (1991) Notre Dame L. Rev. 253

De Savoye v. Morguard InvestmentsLtd. (1990), 76 D.L.R. (4™) 256

Hunt v. Lac d=Amiante du Québec Ltée (1993),109 D.L.R. 4™ 19

Lubrano, APreparing for Enforcement of a Foreign Judgment in Mexico@ (1993), Vol. 1, No. 1, North American Corporate Lawyer,p. 7 ...
S. Zamora et al, Mexican Law (Oxford: Oxford Univ. Press, 2004) pp. 694 ff............coooocccccciiirrcrrr

C. Class Actions: Jurisdiction and Choice of Law

C.Jones and A. Baxter, >Fumbling Toward Efficacy: Interjurisdictional Class Actions after Currie v. McDonald=s(2006) 3 Can. Class Action Rev. 405.........oococccic.

). Feldman, >A View from the South: Recent Developments in United States Class Actions= in Barreau du Québec, Développements récents sur les recours collectifs (2004), pp. 6-13...................

S. Duffy, >Tussle over settlements is revived= National Law Journal Nov. 6, 2006, p. 15

Pre-judgment Remedies

H.P. Glenn,APre—judgmem Remedies in the Federal State@ (1986) 64 Can. Bar. Rev. 382.......cooccvoverovressrrer

G. Berman, AProvisional Relief in Transnational Litigation@ (1977) 35 Col. ). Transnational L. 553.......ccccoeerrveermmmrrreerenn
Adler & Pavlou, AWorldwide Freezing Injunctions@ (March 1999) /7= /. Litig. News 37.....cc..o.coevvre.

Alliance Bond Fund Inc. v. Grupo Mexicana de Desarollo, 527 U.S. 308 (1999).............cccccoveeeeccvumvveereeen

S.Zamora et al, Mexican Law (Oxford: Oxford Univ. Press, 2004) pp. 694-5

International judicial collaboration (or not)

Parnela D. Pengelley, >A Compelling Situation: Enforcing American Letters Rogatory in Ontario= (2006) 85 Can. Bar Rev. 345....

Vi



Intel Corp. v. Advanced Micro Devices Inc. (2004) 542 U.S.

Direct Regulation of Foreign Activity (Substantive or Material Rules)

Citizenship Act, ss. 34, 35

The Aliens= Real Property Act (Ontario)
Morgan v. A.G. for Prince Edward Island (1975), 55 D.LR. (3d) 527 .........ovvcrrrrrviccccciii
Canadian Charter of Rights and Freedoms, s. 6
Law Society of Upper Canada v. Skapinker(1984),9 D.L.R. (4") 167 ...ooocccvrecrrcvrssie

Fletcher, AAlien Landownership in the United States: A Matter of State Control@ (1988) 14 Brooklyn J. Int=IL. 148........ccccccccccc.c...

Glenn, AGlobalization and Dispute Resolution@ (eXTracts)........ooereoveeessreee
Domicile

Trottier v. Rajorte, [1940] S.CR. 203.......................

Fedeluk v. Fedeluk (1968) 63 W.W.R. 638........ccco.cooevvvnnne.

Udny v. Udny(1869) L.R. 1 Sc. and Div. 441...................

Tort and Delict

Jensen v. Tolofson, (1994) 120 D.L.R. (4™) 289 (5.C.C.)....

Notes on recent cases (Babock v. Jackson; Neumeier v. Kuehnern...........................
IPCO v. The Queen in Right of Manitoba (1975), 53 D.LR. (3d) 321........ccovrrrrvvccccccciiinn,
Miller v. White, 702 A.2d 392 (Vt. 1997)

Contract

Bayitch and Siqueiros, Conflicts of Laws: Mexico and the United States (1968), pp. 135-138...............
Vita Foods Products Inc. v. Unus Shipping Co., Ltd. [1939] A.C. 277 .......cccccvcvcccvicccuiis

Lauritzen v. Larsen 345 U.S@ 571 (1953)....ccvoccecccreccrsrere

R V. Thomas Equipment Ltd,, (1979),96 D.LR. (3d) T

Automatic Systems Inc. v. Bracknell Corp. (1994), 113 D.LR. (4™) 449........cccccrvcen.

Stmicroelectronics Inc. c. Matrox Graphics Inc. [2008] R.J.Q. 73

vii



10. Security on Moveable Property

Reid v. Favor, [1955] C.S. 370

Personal Property Security Act (Ontario) ss, 5-8

Appendix: Civil Code of Quebec, Book Ten, Private International Law

viii



