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Curricular Development in the 1980s:
A Perspective
Roderick A. Macdonald

Discussions of the law-school curriculum typically highlight new
courses, new methodologies, and new programs. Few examine curricular
reform itself. In this paper the former themes are employed to investigate
the latter. A primary goal is to illustrate how the insights of traditional
speculative philosophy can facilitate a better understanding of funda-
mental issues in curricular reform. A second objective is to demonstrate
that thoughtful curricular debate is a law school's primary heuristic device.
The paper begins by considering several major trends in curricular innova-
tion over the last thirty years; it then suggests ways in which each raises
recurring problems in legal philosophy of which disputants may be only
dimly aware; the essay concludes with several prescriptions tending to
stimulate ongoing curricular debate.

When one assesses North American legal education in the immediate
postwar period, certain elements emerge as characteristic. Law faculties
offered a substantial number of compulsory courses, the majority of which
covered the traditional common-law subjects; a few options in "esoteric"
areas such as administrative law, labor law, or consurier law rounded out
the curriculum. The boundaries of legal analysis were drawn narrowly;
professors tended to characterize broader themes as policy analysis which
operated on a different level than black-letter law. Most teaching was
effected through the study of appellate decisions; even in courses given
magisterially, the casebook served as the primary pedagogical instrument.
Examinations invariably consisted of hypothetical fact situations which
required students to predict the outcome of litigation; opportunities for
drafting and overt theorizing rarely presented themselves. Finally, skills-
and-tools courses tended to be the dominant, if not exclusive, nonsubstan-
tive offerings; legal writing, trial and appellate advocacy, statute interpreta-
tion, case analysis, legal accounting, and law-office management held
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pride of place over jurisprudence, legal process, legal institutions, and
sociology of law.

In the 1980s, a strikingly different landscape has emerged. Law schools
have reduced the number of required courses; in principle, only first-year
subjects survive as obligatory offerings. Professors now exhibit a more
catholic concept of legal knowledge; "law and. ." courses, supervised
research programs, and interdisciplinary seminars have proliferated.
Attachment to the study of appellate decisions has waned; the opportunity
for thematic concentration through semester-long "special studies" pro-
grams and nonclassroom alternatives such as community legal clinics and
corporate internships is a regular feature of law-school calendars. The
litigation hypothetical set in the context of adversarial adjudication no
longer dominates classroom and examination; teachers of tax planning,
antenuptial settlements, contract negotiation, and sales and corporate
financing frankly acknowledge the limited utility of studying only the
"problem case" and judicial remedies. Renewed interest in the intellectual
foundations and social functions of law has spawned courses in legal
philosophy, judicial decision making, the legal process, law and society,
comparative law, and legal history; doctrinal exegesis is being replaced as
pedagogical orthodoxy by upstart approaches such as economic analysis
and the "critical" perspective.

Of course, these patterns of curricular development were not inevitable.
Nor was the erosion of received dogma necessarily the result of a well
thought-out and widely shared concept of the mission of legal education.
But it is not the purpose of this essay to suggest a historiography or a
politics of curricular change. For the law-school program ultimately is the
product of many influences: tradition, university politics, the expectations
of the bar, government funding priorities, the wishes of students, materials
of study available, and the views of professors about what law is and what
part of it is capable of being taught. In this light, it is arguable that the
developments highlighted here are not even the most significant changes
in legal education. However, each points to at least one major issue in the
philosophy of law and provokes inquiry into the educational significance
of curricular debate.

Compulsory Courses and Optional Offerings:
A Study in Classical Metaphysics

The dispute about the number and content of compulsory courses
offers a first microcosm of the paradoxes facing legal educators. In the
past, issue often was joined on the question whether law schools should
dispense lawyer education or legal education. Those asserting the profes-
sional perspective justified curricular choices by recurring to data about
how lawyers spent their time; not surprisingly, in addition to substantive
subjects, they deemed courses in accounting, law-office management, and
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small business financing to be imperative. In this universe, almost all
courses were compulsory, and those offerings thought necessary were
also considered to be sufficient for a good legal education. Today, the
ground of debate has shifted. Law is regarded as a university discipline,
and this setting presupposes a conception of a law school's function
different from that which prevailed even into the early 1950s. As the role of
practitioners in legal education receded and as the number of career law
teachers increased, the academic identity of law revealed itself in demands
for greater diversity in course offerings. The volume of new courses alone
shepherded the creation of an optional curricular framework. Moreover,
the perceived need to prepare students for a variety of careers buttressed
the movement towards fleshing out the curriculum and reducing the
number of compulsory courses to a minimum. Consequently law schools
were compelled for the first time to distinguish the optional from the
obligatory among fundamental courses.

Either through inertia or as a result of administrative convenience this
problem usually was approached by defining the compulsory in terms of
first-year offerings. Yet, the first-year program did not change substantially
when the number of compulsory courses was reduced: torts, contracts,
property, criminal law, civil procedure, and constitutional law invariably
remained obligatory. When faculties decided to permit optional courses to
predominate in the upper years, they directed little attention to the
content of the first-year program. Often it merely was assumed that the
first-year courses appropriate to a wholly compulsory curriculum were
equally appropriate as first-year offerings in an optional curriculum.
Hence, analysis of this enigma of curricular reform profitably may begin
with an assessment of the reasons given for teaching certain subjects in
the first year of law school.

The common defense of standard first-year courses typically has two
elements: it is said that these courses reflect the historical foundations and
development of the common law; and it is asserted that their content
remains fundamental to the contemporary practice of law. While this claim
may have had elements of truth to it twenty years ago, it is indefensible in
the early 1980s. Not only has recent scholarship suggested alternative
conceptions of the common-law tradition, legislative activity has eroded
much of the remaining common law. A few examples will illustrate how
conventional mythology has deflected law teachers from grappling with
either of these changes.

Property, contracts, and torts offer the best vehicles for uncovering
assumptions about the content and methodology of first-year compulsory
courses. Few would dispute that today the concept of property is more
usefully rendered through studies of security interests, trademarks, subdi-
vision control, condominiums, time-sharing agreements, and credit cards
than by future interests, dower, and the fee-tail. But the depth of this
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idolatry only emerges when one considers the way in which historians
now are reconceptualizing the common-law writs as exercises of adminis-
trative authority. From such a perspective Charles Reich's new property of
franchises, licenses, monopolies, entitlements, and tax liability suddenly
seems very old.1 In the law of contracts a similar assessment is possible.
Modern legislation effectively has confined the common law of contracts
to the private sale of used typewriters and bicycles. Moreover, postclassical
theorists claim that there never was a single common law of contracts, in
that issues of offer and acceptance, consideration, and capacity always
have been transaction specific. One wonders about the utility of postu-
lating the discrete transaction as the archetypal contract in a world where
even my barber knows that I refer to him as my barber.2 The law of torts is
also vulnerable to this kind of critical analysis. The subject as explored in
the Restatement hardly merits the status of an obligatory offering in a
world of medicare, pension plans, workman's compensation, compulsory
auto insurance, and consumer-warranties statutes. It may be that certain
common-law principles such as vicarious liability, occupiers' liability,
defamation, interference with domestic relations, economic torts, and
privacy retain much of their former vitality, but few of these topics receive
detailed consideration in first-year torts courses. In a very real sense, ever
since the days of Roscoe Pound, law professors have known that most
emerging torts are taught more profitably as elements of corporate law,
real-estate transactions, labor law, civil liberties, and family law.3

Similar comments might be made about criminal law, civil procedure,
and constitutional law, which also typically are obligatory subjects in the
first year. Collectively, the courses making up the compulsory curriculum
imbue students with the view that relations between private citizens, as
mediated by the courts in an adversarial adjudicative context on the basis
of an uncodified law of precedents, continue to be today's predominant
legal concerns. 4 Surely no law teacher seriously entertains this belief in
1980. Of course, the suggestion here is not that courses dealing with

1. Consider the thesis that judicial activity in the development of land law can be seen as an
antecedent of modem administrative law; that the creation of a new writ was analogous to the
awarding of a new monolopy, license, or franchise. See, e.g., S.F.C. Milsom, Historical Foundations
of the Common Law, 2d ed., 1-239 (Toronto: Butterworths, 1981); lawrence M. Friedman, A
History of American law 510 et seq. (New York: Simon & Schuster, 1973).

2. For a recent exposition, and footnote introduction to the literature, see Ian R. Macneil, The New
Social Contract (New Haven: Yale Univ. Press, 1980); Patrick S. Atiyah, The Rise and Fall of
Freedom of Contract (Oxford: Clarendon Press, 1979); Charles Fried, Contract as Promise: A
Theory of Contractual Obligation (Cambridge, lass.: Harvard Univ. Press, 1981).

3. The debate reviewed in and partly generated by G. Edward White, Tort Law in America: An
Intellectual History (New York: Oxford Univ. Press, 1979), is instructive.

4. 1 have elaborated on this theme in a review of Stephen M. Waddams, Introduction to the Study of
Law, 31 U. Toronto L J. 436-50 (1981). A similar point is made in Harry W. Arthurs, Rethinking
Administrative Law: A Slightly Dicey Business, 17 Osgoode Hall LJ. 1 (1979), and Jonah and the
Whale: The Appearance, Disappearance, and Reappearance of Administrative Law, 30 U. Toronto
LJ. 225 (1980).
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concepts such as property, covenants, compensation, coercion, decision-
making models, or the constitutional process have no claim to be taught in
the first year. Rather, it is that the mythological model of the common law
depicted in the preceding paragraphs was invented for a political purpose
in the late nineteenth century and that most first-year courses, as currently
taught, appear as the centaurs of legal history.5

Freed from proselytizing parading as received tradition, law teachers
now have an opportunity to confront directly the question of why certain
courses and topics should be obligatory. Yet in spite of this freedom to
speculate, a new dogmatism has emerged. Contemporary orthodoxy
suggests that the preferred solution to this dilemma is neither to oblige
students to enroll in newly conceived first-year courses nor to modify the
content of existing courses but simply to make more courses obligatory.
Support for a larger inventory of compulsory courses comes in some
measure from members of the bench and bar, who feel that the increasing
incidence of malpractice is evidence of incomplete legal education. Yet
the coincidence of professional self-interest and professorial self-indul-
gence is hardly a satisfactory justification for curricular choices.

If law schools are to respond adequately to the ebb and flow of compul-
sory/optional pressures, they cannot avoid the issue by increasing obliga-
tory offerings; rather they must discover or rediscover the values which
underlie the selection of basic courses. This quest is tied less to issues of
content and methodology (which most discussions seem to suggest) than
to beliefs about how people learn and what kind of knowledge properly is
acquired in a law school: the latter are questions of classical metaphysics
which entail also asking what law schools are trying to teach. The oft-
repeated claim that law school should provide students with substantive
knowledge of fundamental legal rules and teach them to think like lawyers
is an inadequate response since it explains neither which rules are
fundamental nor what lawyers one should think like.

Two ways to pursue this inquiry have been suggested. The first is to
argue that law is an empirical science: what the law is can be determined
by counting statutes and tabulating the work of judges. Accordingly, basic
subjects are those most frequently legislated or litigated. Yet few lawyers
would argue that the volume of statutes and regulations generated in a
given area reflect anything more than legislative preoccupation; nor would
they claim that litigation volume acurately reflects settlement ratios.
Neither all statutes nor all lawsuits are equally important. Those who cleave
to the events of the real world invariably fail to appreciate the theory of
reality which sustains their world so defined.6

5. In recent periodical literature, Robert W. Gordon, Historicism in Legal Scholarship, 90 Yale L J.
1017 (1981), gives a good account of this problem.

6. Even the most persuasive modem empiricist, Willard V.0. Quine, falls victim in his celebrated
essay Two Dogmas of Empiricism, in From a Logical Point of view (Cambridge, Mass.: Harvard
Univ. Press, 1953).
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Just as empiricism alone cannot provide a satisfactory answer to the
question of what makes a course basic, neither can inquiry proceed
entirely upon an a priori basis. It is true that theories about the content
and elements of a subject must underlie law teaching, but brief reflection
reveals the limitations of this criterion as a sole means for deciding why a
course is basic. Rarely do judicial decisions reflect the strictures of
received doctrine with much precision. Moreover, it is the proliferation of
exceptions and undercurrents in deciding cases which stimulates the
development of new theories. The constantly changing content of courses,
as new offerings are spun out or collapsed, surely has more justification
than the theoretical pecadillos of the legal Academy. Further, unless law is
treated as more than an abstract theoretical enterprise, one has few stan-
dards by which to judge disputes among commentators or judges. The
fate of esperanto counsels caution to those who would disregard the value
of empiricism, for it is trite that the idea which is "good in theory yet bad
in practice" is really bad in theory.7

There is an important lesson in the fact that law teachers typically
advance, often inconsistently, a variety of reasons to justify their conclu-
sion that a particular course should be compulsory. For example, one
might say that the historical significance of common-law property renders
it basic and also claim that family property law is basic because of recent
legislative activity. By contrast, one might answer that the theory of inten-
tional, nominate torts is fundamental because it introduces students to the
interest-balancing function of law but deny that the theory of administra-
tive law, which highlights the regulatory function of law, is basic. lawyers
assert both empirical and aprioriarguments because both are necessarily
deployed in deciding what is law. It follows that rejecting curricular pro-
posals grounded exclusively in one or the other approach implies reject-
ing a theory of law which is ultimately reducible to one or the other. Yet
seldom do curricular debates reflect an awareness that the concern over
compulsory And optional courses implies asking and answering such
fundamental questions.

Once these questions are brought to light, however, a professional
commitment to legal education should compel law teachers to consider
how they are conceived and disputed in modern speculative philosophy.
An understanding of the concepts of causation, identity, unity, truth, inter-
pretation, and history is presupposed in the determination of the obliga-
tory in law-school curricula. One might hope that the discipline of
justification in the classical tradition will provide a sufficient innoculation
against continued superficiality in current disputes about compulsory
courses.8

7. The best legal exposition of this truth is Lon Fuller's Introduction to the reprint of Legal Fictions
(Stanford: Stanford Univ. Press, 1968).

8. This theme is persuasively argued by Martin Foss, The Idea of Perfection in the Western World
(Princeton: Princeton Univ. Press, 1946).
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"Law and.. ." Courses: A Problem of Epistemology

A second recurring item on the agenda of recent curricular develop-
ment is the "law and. . ." course phenomenon: Thirty years ago such
courses were practically unknown; today one hears that some schools
teach so many "law and. . ." courses that students can graduate with a
degree in "law and the bumble bee." While this kind of inarticulate
carping does not merit serious reply, it is instructive to consider why "law
and . . ." courses proliferated and why they have attracted criticism.
Expanding notions about what materials are properly brought to the study
of law account in considerable nieasure for this development. Thus,
courses such as law and medicine, law and poverty, law and sociology, and
law and the mass media can be viewed as an attempt to situate legal rules
in their nonlegal context. But "law and. . ." courses also rest on alternative
views about the unifying threads in our legal system. Intellectual coher-
ence need not be generated exclusively by a legal concept applied across
several discrete domains of human activity; it may flow from the subject
matter itself as this is affected by discrete legal rules.9

The dispute' about "law and.. ." courses reflects a deep-seated tension
which is common to all pedagogies: given that everything cannot be
taught at once, and given the limits of time and resources, should a
curriculum be structured on the basis of factual subject-matter coherence
or legal-concept coherence, each of which is equally the product of judg-
ment? One might ask if law schools should teach courses entitled the law
of Beaches or the aw of Subdivisions, in which students examine
elements of property, tort, contract, commercial law, and real estate as they
relate to beaches or to subdivisions; or should beach torts be taught in a
course about torts, the sale of beaches in a real-estate course, finders'
rights on beaches in a property course, and exclusion clauses relating to
beaches in a contracts course. Today a curriculum composed exclusively
of courses on the law of beaches, subdivisions, forests, houses, and the
automobile would have few proponents, although, paradoxically, the
reverse might well have been true one hundred years ago.'0

Presently most law teachers concede some courses of the "law and...
variety to be worthwhile: corporation law, consumer law, commercial law,
and insurance-all spun out of the law of contracts on the basis of "law
and. . ." factors-no longer fight for recognition. Nevertheless, professors
invariably argue that courses integrating basic legal concepts as they are
applied to a wide range of factual situations must predominate; they claim
that pure legal concepts have a thematic coherence not found in the
9. See J. Anthonv Jolowicz, ed., The Division and Classification of the law (London: Butterworths,

1970).
10. One need only recur to journal and digest readings and the tides of various legal treatises or

articles for a perspective on legal organization. See, e.g., R. Vashon Rogers, The Law of the Road or
Wrongs and Rights of a Traveller (New York: Hurd & Houghton, 1876), George H. Oliphant, The
law Concerning Horses, Racing, Wagers, and Gaming (Philadelphia: Johnson, 1847).



Journal of Legal Education

unruly world of fact. However, this assertion leads to further questions to
which few scholars have ready answers. For example, even if one assumes
that torts is a course which integrates basic legal concepts, one may still
have trouble finding its unifying conceptual thread: is it intention, fault,
actual damage? Thematic coherence in so-called concept-based courses is
as much an intellectual invention as legal coherence is in so-called fact-
based courses.

"law and. ." courses also highlight conflicting attitudes about the
importance of facts in the legal system. A generation ago law teachers
began to realize that, contrary to the ethereal assumptions of text and
casebook compilers, apparently irrelevant facts do make a difference in
the application of legal doctrine. Yet most teaching proceeds at such a
high level of abstraction that these differences can be glossed over. "law
and.. ." courses deny the teacher this comfortable escape and eliminate
his ascendency over students to the extent that it is based solely on his
superior knowledge of legal doctrine. A significant consequence of "law
and.. ." courses, therefore, is that professors and students are compelled
to account for both the major and the minor premise in the legal syllo-
gism. It is one thing to say to a client: "I am not sure if the judge will find
for you, but if he does, there is an 80 percent chance that he will invoke
the rule in Xv. Y." It is quite another to state: "I am 80 percent certain that
the judge will find for you, but the basis on which he will do so is unclear.
There are a number of possibilities that occur to me." The former asser-
tion flows from the standard law-school exercise of issue identification,
which is the stock-in-trade of courses organized by legal concept; the latter
focuses on the intelligent evaluation of facts, which is most often a "law
and.. ." exercise.

Today "law and.. ." courses are coming under increasing attack, and
pure versions tend to have a short life in the curriculum. Either they die
out or they become ".... law" courses such as labor law, Family law,
Consumer law, and, most recently, Administrative law. A course which
starts life tied to a new social priority, touches other disciplines, and profits
from the intellectual ferment of nonlawyers invariably survives only by
evolving into a course which examines appropriately tided statutes and
cases. In the end, one might say that criticism of "law and.. ." courses
rarely is directed to their creation and elaboration but rather to recalcitrant
offerings, or teachers, that resist their preordained evolution.

Two major themes, both tied to problems of epistemology, emerge
from the above. discussion: first, one must decide why certain topics are
grouped together within a single course and what thesis sustains the
structure of curricula; second, the basis upon which the boundaries of
legally useful inquiry are determined must be clarified. Answering the first
query requires an evaluation of the organizing capacity of legal concepts,
for the argument that there is a subject called "Contracts" which should be
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taught implies that there is a recognizable legal coherence which can be
explained in terms of the concept "contract." The absence of the course
"Bumble Bees" suggests that the same unifying thread cannot be found in
the term "bumble bee." Certain commentators claim that the difference is
that contract is a legal concept while bumble bee is an object of expe-
rience. Yet this facile distinction does not withstand analysis: like bumble
bee, the word contract can be and has been reified; moreover, at least in
the Bees Act the word bumble bee, like the word contract, functions as a
legal concept.

It is not immediately obvious that the term contracts, therefore, is a
more meaningful organizing tool in the law than bumble bee. Indeed,
most lawyers organize research around words such as bumble bee as well
as contract. They appreciate that the meaning of legal concepts varies
according to the situation in which they are invoked. They also know that
human understanding of events usually originates with the familiar. It
follows that the justification for preferring courses in contracts must be
grounded on other claims about legal research and argument.

One such assertion is that traditional legal concepts facilitate the
processes of integration and interrelation necessary for persuasive legal
argument. But are the limits of, and connections between, legal concepts
more easily drawn than those of nonlegal concepts? Surely it is as mean-
ingful, and no more difficult, to teach the law of wasps in a bumble bee
course as it is to teach unjust enrichment in a contracts course. The
intellectual step by which the boundaries of a concept are drawn and by
which analysis is extrapolated is identical, whatever the concept. Neither
do legal concepts provide a more accurate understanding of the reality of a
given social situation than other descriptions. Since the language of the
law, like all language, depends on metaphorical abstraction, it is not neces-
sarily more realistic to describe the purchase of food as a contract than as
an incident of biological necessity or as the alienation of man from his
labor. Moreover, it is far from dear that the legal description more effec-
tively draws the attention of the lawyer or judge to relevant factors than
does the nonlegal description. One need only think of the limited range of
inquiry indicated by framing the abortion debate uniquely in terms of the
Fourteenth Amendment."

Epistemologists would claim that determining how course subject
matter should be grouped involves deciding what kind of knowledge is
necessary for effective participation in the legal process. In other words,

11. A useful technique for revealing tacit presuppositions which sustain our use of all organizing
concepts is to take any Supreme Court case which generated a dissent and ask what the facts and
issue are: some students will focus on the majority judgment; others will concur with the minor-
ity's view; still others, with prodding, will venture that problems to which the court did not even
advert may have been the issue. Yet students are baffled as to how a lawyer goes about identifying
the facts and issue to be argued. "Law and..." courses have the merit of making this inquiry
crucial to legal education.
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law teachers must address the fundamental philosophical concern, what
can I, and what do I, know? If law teaching could be and sought to be
primarily descriptive and were confined merely to informing students of
statutes and judgments, without comment or explanation, it would be less
necessary to ask this question. But since law teachers also purport to
perform a synthetic function which includes sorting cases, developing
-interrelations, evaluating decisions, and predicting future legislative and
judicial activity, they must inquire into what exactly they know about the
law and where they learned it.

The alternative conceptual structure offered by "law and.. ." courses
opens the door to this inquiry, and also compels law teachers to confront
the limitations of intersubjective communication. For we all know that the
verbal formulation of a legal conclusion conveys almost none of the
knowledge brought to bear upon the development of that formulation.
Accumulation of.information is no guarantee of its efficient deployment. 2

A lawyer can recite Boyle's law as well as any chemist, but his ability to use
that formula to design equipment, isolate and solve system malfunctions,
and derive corollaries is negligible. What the chemist knows that cannot
be divined by the lawyer from a simple knowledge of the principle is
when Boyle's law provides reasonable counsel, and why.

Underlying the perennial development and transformation of "law and..."
courses is the continuing rediscovery by law teachers, as some new
segment of social reality enters public consciousness, that the traditional
vocabulary of the law often obscures rather than clarifies understanding.
Unfortunately, by failing to ask why legal vocabulary constantly shapes
their pedagogical dilemma in terms of "law and.. ." courses, law teachers
are unlikely to appreciate the cycle of creation and assimilation of new
"law and.. ." offerings. Only an inquiry into the reasons for this pattern
will lead law teachers to assert control over what they believe and teach.' 3

The Case Method of Teaching:
The Artificial Logic of the Common Law

Movement away from exclusive reliance on the case method of instruc-
tion constitutes a third major theme of postwar curricular development. 4

Traditionally, the case method was justified by the belief that the essential
elements of legal reasoning were exemplified in judicial decisions.
However, during the 1960s and 1970s, many law teachers came to ques-

12. Consider the arguments of Gilbert Ryle in respect of the "intellectualist fallacy" set out in The
Concept of Mind (New York: Barnes & Noble, 1949).

13. See Owen Barfield, Poetic Diction and Legal Fiction, in Essays Presented to Charles Williams
(Oxford: Oxford Univ. Press, 1947); Martin Foss, Symbol and Metaphor in Human Experience
(Princeton: Princeton Univ. Press, 1949); and Erich Auerbach, Mimesis, trans. Willard R. Trask
(Princeton: Princeton Univ. Press, 1953).

14. As used here, case method does not refer to Socratic teaching but only to the use of judicial
decisions as teaching vehicles.
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tion this orthodoxy. Today it is trite to note that cases present students
with no more than still-life snapshots of complex social interactions; that,
when edited for classroom use, cases reflect only a small part of the
relationship between litigants; that cases decided by appellate courts tend
to highlight the doctrinal reasons for decision and downplay the contex-
tual aspects of decision making; that, when holdings are extracted by
teachers and treatise writers, cases typically convey the impression of
certainty and inexorability of judgments; and that, as they appear in case-
books, cases suggest that a legal rule is uninfected by its factual setting. For
all these reasons, few teachers now would claim that the study of judicial
decisions is analogous to the laboratory experiment or the business-
school hypothetical.15

Law teachers also have come to recognize that reliance on cases as the
primary source of law conceals alternative legal conceptions of the
problem under investigation. If a judgment does not mention an issue or
if an issue is edited out of the casebook, the student acquires a limited
feeling for how the common-law decision-making process operates. The
acts of understanding events, invoking concepts, establishing facts,
framing issues, and applying linguistic rules cannot be explored adequately
by studying cases as they are reported. Cases reflect a logic of justification
and not a logic of discovery.16 Moreover, the postwar era witnessed the
rise of a general perception that the exclusive use of cases as teaching
materials insulates students from legislative materials. Stock responses to
questions about statutes such as "the law is not clear; there are no cases
yet" began to assume an ironic flavor as bulging statute books and thou-
sands of pages of regulations illustrated a changing recipe for legal effort.
Once one acknowledges that law consists of more than cases decided by
courts, modes of rationality other than that highlighted in judicial deci-
sions must compete for equal curricular emphasis.17

law schools recently have taken numerous initiatives to diversify the
logical postulates of traditional teaching. First, certain faculties pioneered
in the establishment of course clusters, criminal justice programs,
business-law studies, family-law modules, and law-and-economics pack-
ages. Each was thought to highlight the psychological, sociological, and
economic context of the law so as to counterbalance the myopia of the
case method. For example, riding in police cars, working with probation
officers, and visiting prisons permit students to see how little the reported_

15. A century of legal educators have dung to this myth. Even teachers with views as divergent as
Langdell, Llewellyn, Loevinger, and Walter Kennedy assumed that law could be transformed into a
science, albeit their views on the nature of that science diverged.

16. For a detailed treatment of this point see Felix Cohen's exposition in Field Theory and Judicial
Logic, 59 Yale L J. 238 (1950); see also Abraham Harari, Negligence in the Law of Torts 1-11
(Sidney: Law Book Co., 1962).

17. A refusal to acknowledge this point seems to explain the impatience expressed by Geoffrey C.
Hazard, Jr., Commentary on the "Fundamental Values" Controversy, 90 Yale L J. 1110 (1981).
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judicial decision reflects of the criminal justice system; similarly, interning
with corporations assists students in understanding the symbiosis of
government regulation and corporate taxation. The creation of combined
programs with other university faculties was a second curricular antidote
which enabled students to acquire a broader perspective on legal
reasoning. Business, social work, and environmental studies each present
the student with alternative methodologies, explanations, and justificatory
structures for decision and action. Both course clustering and combined
programs assisted law schools in reducing the impact of appellate-court
judgments on law teaching; by exposing lawyers to the perspectives and
priorities of other disciplines, both also served to drive home the dangers
of clumsily projecting the logic of judicial decisions beyond its effective
limits.

Not surprisingly, these alternative approaches were soon perceived as a
mixed blessing. They became so attractive that in some quarters the
doctrinal approach to legal education was abandoned almost entirely.'8
Consequently the focus on problem-solving or problem-avoidance, which
arguably is the central element of the lawyer's role, often became
displaced. In addition, course dusters and combined degree programs
tended to restrict unduly a student's course selection. By locking a student
into a set program of studies over an entire semester, the benefits of
diversity originally thought to justify a multi-disciplinary education
frequently were compromised. Finally, professors began to have doubts
that the most obvious defects of the case method could indeed be reme-
died by these alternative instructional vehicles. Issue-fractionation, concept
development, social ordering through planning, and the legislative
process do not immediately appear as primary goals of intensive programs
and frequently received no more study than in regular courses.

While often advertised simply in terms of academic heterodoxy, the
debate over clustering, internships, and combined programs raises philo-
sophic problems of the first order. It invites professors to consider how
the common-law methodology of appellate analysis transforms. a lawyer's
interpretation of events in the world; it also demands that teachers con-
sider what effect, if any, appellate decisions have on these events.' 9
Various assumptions about language and meaning sustain standard
doctrinal evaluation of cases-assumptions that even the most accomp-
lished practitioners of the art acknowledge to be indefensible. For
example, teachers know that the case report does not completely reflect
the human situation to which it relates; that all possible interpretations of
18. The exchange between Richard A. Posner and Bruce A. Ackerman in 90 Yale L J. 1113, 1131

(1981), is instructive.

19. All great codification debates are essentially directed to this point. For a recent exposition, see
Werner Stark, The Social Bond, 3 vols. (New York: Fordham Univ. Press, 1976) and the just.
released volume by Northrop Frye, The Great Code (New York: Harcourt, Brace, Jovanovich,
1982).
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this situation are not faithfully presented to the decision maker; and that
the factors which influenced the judge are not all reported in his judg-
ment. Yet by down-playing these assumptions teachers can talk as if, in any
legal dispute, a dear rule fitting nicely into a larger principle or concept
awaits the judge and screams for its correct application to the facts as they
are presented to the court. In other words, these assumptions permit the
creative and constitutive elements in law to be denied.

This need not be the case, and much of the problem with case teaching
could be overcome were professors prepared to acknowledge 'and explain
their sophistry. Imagine a course in which case recitation presupposed
that facts were invented, not found; that the conceptual framework of a
judgment was seen, not as a preexisting tool for structuring decision, but
rather as a means for sustaining a particular explanation of that decision;
that issues in dispute were manufactured by the parties and the judge to
formulate events as a litigious problem; that the language of the rule
invoked to justify a decision did not compel its own application. In such a
classroom the logic of common-law decision making rightly would seem
artificial. A request for the eviscerated holding of a case would appear as
little more than an attempt to conceal beneath an unexplained theory of
analogical reasoning the unboundedness of judgmental choice. Discus-
sions of the materiality of facts would be seen as devices for avoiding the
question of how any complex human event can be reduced to a mere fact.
The invocation of the stare decisis principle and its mirror image, restric-
tive distinguishing, would be perceived as a means to deny subjectivity in
any ascription of judicial intent.

When taught and understood as artifices, these elements of common-
law reasoning serve an important pedagogical purpose. For if rules of law
alone do not dictate legal decisions and if analogical reasoning is indeed
expostfacto, one must look elsewhere for the underlying logic of the legal
system. Inevitably this investigation leads to an examination of the deci-
sion maker himself as the key to authoritative decisions. What better way
than course clustering and intensive programs to assist students in assimi-
lating the role morality of the agencies of the law and the human dilemma
of its principal actors? Riding with policemen, working on incorporation
dossiers, and assisting a social worker in a child-custody case are situations
where the student is exposed rudely to the variety of psycho-social factors
which individuals use to organize and explain the choices delegated to
them by the law.20

Skepticism about the case method of teaching does not spring simply
from a view that much of the law occurs in public and private legislation,
or that it takes place at lower levels in the great pyramid of the legal order.
Rather, concern originates in an appreciation that the logic of the common

20. See Robert Samek, The Legal Point of View (NewYork: Philosophical Library, 1974) and The Meta
Phenomenon (New York: Philosophical Library, 1981).
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law is descriptive and not prescriptive. More generally one sees that tradi-
tional case teaching fails to deal adequately with important problems of
choice and authority which are at the root of all human decision making.
Thorough consideration of the divergent modes of reasoning and struc-
tures of rationality inherent in legal activity reveals acutely the peculiar
logic of both the law and our curricular choices.2'

Litigation Hypotheticals and the Problem Method:
The Province of Political Theory

Until recently legal educators in North America tended to worship the
problem-solving approach to learning. In examinations and in teaching
the remedial aspects of the lawyer's role were emphasized. Contracts
professors tolerated endless discussion of specific performance and
damages for breach of contract, or of frustration, mistake, and misrepre-
sentation; the shareholders' derivative action, insider trading, and prein-
corporation contracts dominated corporation law; problems of'probate
and disposition preoccupied teachers of wills and estates. During the
1960s and 1970s, however, this perspective fell into disrepute as broader
conceptions of a lawyer's role gained ascendency.21

Faculties developed new courses and gave new direction to old courses
in response to this perception. Typically the curriculum was enlarged to
include courses such as tax planning, corporate finance, sales financing,
antenuptial agreements, estate planning, contract negotiation, and collec-
tive bargaining. In each, emphasis was placed on litigation avoidance
through private rule making or contract rather than upon the invocation of
the legal rule itself in the framework of a dispute. Several existing courses
also experienced a change in direction toward planning and problem
avoidance. Even criminal law and torts, archtypes of courses whose thrust
is predominantly the redress of wrongs, were not immune from reorienta-
tion: criminology was incorporated into basic criminal law courses as
theories of punishment, deviancy, diversion, parole, and crime prevention
invariably appeared on course syllabi; in tort, analysis of the deterrent,
regulatory, and ombusdman functions of the law assumed almost cult
status, with the study of alternative compensation schemes, insurance,
preventive government regulation of dangerous activity, negotiated
settlements, and mandatory inspection laws coming to preoccupy teachers.

As noted, a shift in emphasis from problem solving to problem avoi-
dance implies a different conception of the role of a lawyer, but more
importantly, it also signifies an evolution in the attitude of law schools

21. No one has captured this point better thanJohn Dewey. See Art as Experience (New York: Minton,
Balch & Co., 1934).

22. One should recall, however, that the seminal attempt to reargue the function of the lawyer was
made by Myres S. McDougal and Harold D. Lasswell four decades ago. See Legal Education and
Public Policy: Professional Training in the Public Interest, 52 Yale L J. 203 (1943).
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towards the courts. While law teachers always have paid lip service to the
view that the courts are not the only source of legal rules, their symbiotic
reverence for things judicial invariably engendered the belief that recourse
to third-party adjudication constituted the essence of a lawyer's remedial
function.23 However, once the focus of teaching and learning is deflected
from the litigation hypothetical, a more modest assessment of the role of
courts emerges. Predictably, the past decade witnessed a renaissance of
interest in a variety of dispute-settling processes. Numerous courses
reflected this change, including the obvious candidates: administrative,
criminal, and labor law. Class time in family law was devoted to negotia-
tion of domestic agreements or to mediation as an alternative to judicial
intervention in threatened marriage breakdown. Mercantile law courses
typically included units on commercial custom as an ordering device. The
proper deployment of bylaws and policy directives was incorporated into
the teaching of municipal law and, more interestingly, of corporation law.
Advanced administrative law courses such as Regulated Industries, Labor
Arbitration, and Land Use Planning proved to be particularly useful vehi-
des for exploring the lawyer's role as architect of social institutions.24

A reexamination of legal methodology has emerged as a third conse-
quence of downplaying the litigation hypothetical in the classroom. Once
the importance of private rule making and nonadjudicative social ordering
processes is confronted, three priniordial commitments implicitly shared
by most lawyers are exposed to direct challenge: first is the the traditional
thesis which assigns to adversarial adjudication an indispensable legal
function in social organization; second is the view that dispute resolution
is the essence of law; and third is the identification of lawwith the political
state. Again, the appearance of minor tinkering with litigation hypotheti-
cals as a pedagogical tool implies a reality which points directly to an
acknowledged province of philosophy-namely, political theory.

Adjudication is but one of an inventory of social ordering processes
which includes negotiation, custom, mediation, voting, deference to
imposed authority, and even deliberate resort to chance. The diversity of
these devices reveals that the Montesquieuian construct of government is
far from the only model of official conflict resolution presupposed by the
concepts of law and state.2 5 In fact, some argue that the assumptions
necessary for meaningful adjudication cannot exist in legal matters, with
the result that government by the judiciary is inevitable when a society

23. While few would go to the extremes ofJohn C. Gray, The Nature and Sources of the law (New
York: Columbia Univ. Press, 1909), even analytical jurists such as Joseph Raz, The Concept of a
Legal System (Oxford: Clarendon Press, 1970), place courts in the center of their legal universe.

24. See the models in Ion L Fuller and Melvin A. Eisenberg, Basic Contract Law, 3d ed., 93 et seq. (St.
Paul: West Publishing Co., 1972), and [on L Fuller, The Principles of Social Order (Durham, N.C.:
Duke Univ. Press, 1981), for the implications of the view and a taxonomy of lawyering activity.

25. One may compare the version oflaw and authority offered by Philippe Nonet and Philip Selznick,
Law and Society in Transition (New York: Octagon Books, 1978).
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relies predominantly on adjudication as an ordering process. In many
respects, the changing focus of teaching can be seen to flow from a
perception that the political theory which elevates the judicial function to
its exalted position may undermine other fundamental values of demo-
cratic society2 6

In the challenge to the hegemony of adversarial adjudication one also
sees the emergence of a more catholic view of the functions of legal
institutions. Undoubtedly adjudication, mediation, and voting are, when
properly deployed, excellent dispute-settling mechanisms, just as contract,
custom, and imposed authority are effective rule-making institutions. Yet
each really serves both functions simultaneously, as well as a third, namely,
the production of disputes. In other words, one cannot evaluate the
proper scope of these various ordering processes without noting how
their divergent conceptions of the identity of persons in law actually
creates the very disputes to be avoided or settled. In providing structures
within which individuals attempt to orient their conduct, in authorizing
sanctions to redress the disruption of expectations, in creating surrogates
for defusing threatened disputes, and in channelling inarticulate grie-
vances into defined issues, each of these processes fosters in its own way
the necessary conditions under which individual autonomy is possible.27

Dispute resolution, like pathology in medicine, may well be an important
preoccupation, but it is neither the law's most frequent nor its most
socially useful function.

Also implicit in any reevaluation of the role of official adjudication is a
theory about the possibility of spontaneous order and the necessary
domain of government: that is, every professor and lawyer makes judg-
ments concerning the extent to which individuals are capable of arranging
their own affairs and the extent to which the concept of law presupposes
the existence of the political state. Fundamentally, litigation mania is a
product of the view that the state has the duty to supervise almost all facets
of life, to impose its policy priorities, and to dictate the structures and
processes within which individuals are permitted to pursue their interests.
By contrast, questioning excessive recourse to state-provided litigation
facilities is the concomitant of a belief that private citizens are capable of
developing their own decision-making institutions, deploying them justly,
and finding meaningful commitments in communities other than the
state. It is paradoxical that the lawyer, who portrays himself as protecting
the individual from the state, long has advocated and embraced an

26. Though the lesson may be lost on constitutional lawyers other than William W. Crosskey, In my
view the models ofJohn H. Ely, Bruce Ackerman, Laurence Tribe, and Raoul Berger all presuppose
the primacy of the judiciary. See the synopsis in Paul Brest, The Fundamental Rights Controversy,
90 Yale LJ. 1063 (1981).

27. On this point see Roderick-A. Macdonald, A Theory of Procedural Fairness, I WindsorY. B. Access
to Just. 3 (1981).
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approach to law which ultimately entrenches government as the mediator
of all aspects of social life.28

An important part of legal education no doubt consists of understanding
the remedial role of the lawyer as this role is reflected in the litigation
hypothetical. Yet it should be far from a law faculty's exclusive concern. A
curriculum which also recognizes the lawyer as planner inevitably invites
careful rethinking of the purposes of litigation in courts, the respective
province of various social ordering mechanisms, and the possibility of an
autonomous order. Answers to the paradoxes thrown up by these
inquiries ultimately rest on beliefs about coercion, trust, state, and
community-the central concerns of political philosophy.29

Legal Skills and Tools in the Legal Process:
Law and Ethics in Theory and Practice

The final theme in this survey of postwar curricular evolution is a devel-
opment which primarily influenced courses not usually characterized as
either substantive or procedural, that is, offerings which purport to teach
about the law. Essentially, the debate fostered by this issue is a microcosm
of a more recognizable problem: the perennial dispute about theory and
practice. For present purposes, skills-and-tools courses are seen as those
whose principal thrust is towards the teaching of technique. Legal writing,
extracting the holding of a case, reading and interpreting statutes, drafting
a pleading, and arguing a moot case are the intellectual inventory of such
courses. In view of the traditional teaching locus of these matters, analysis
of Introduction to Law courses is probably the most fruitful point of access
to this issue.30

Legal skills courses of the early 1950s frequently were a devalued
commodity, being given either by teaching assistants or as overload
seminars by full-time faculty. Research and writing through the drafting of
memoranda of law, the preparation of briefs, and the arguing of moot
appeals were primary themes. Later, several schools created comprehen-
sive Introduction to Law courses as a regular part of the first-year curric-
ulum, although a divorce of legal writing from Introduction to Law
offerings and a reorientation of the latter invariably followed shortly
thereafter. This reorientation was not so much in the direction of the skills
and tools 'of statute interpretation and case analysis but rather towards
28. This Burkean view of society may seem out of place in the liberal state of twentieth-century North

America, but both Alexander Bickel and Christopher Stone have identified its elements and
argued for its adoption. See, e.g., Christopher D. Stone, Existential Humanism and the Law, in
Existential Humanistic Psychology, ed. Thomas C. Greening (Belmont, Calif: Brooks/Cole
Publishing Co., 1971). See, e.g., Alexander M. Bickel, The Morality of Consent (New Haven: Yale
Univ. Press, 1975).

29. See Brayton Polka, Dialectic and Interpretation: A Theory of Interpretive Practice (5 vol., forth-
coming).

30; A useful survey is Paul J. Brenner and Kathleen A. Lahey, Development and Shortcomings of
First-Year Legal Skills Courses: Progress at Osgoode Hall, 14 Osgoode Hall L J. 161 (1976).
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jurisprudential problems such as the limits of law, the relationship of law
and morals, the law in books and the law in action, functions of law, legal
justification, the adversarial system, the institutions of law, and the legal
process. Instead of the so-called practical skills of looking up cases in
digests and statutes in citators, what became central to these second-
generation courses were so-called theoretical concerns relating to the
nature of the legal point of view.3 1

Several variations on the skills-and-tools theme were played out. Some
faculties carried the Introduction to Law approach as far as developing
broad-based and multi-credit first-year courses entitled The Private Law
Process or The Public Law Process, in which substantive law was wedded
to a critical examination of legal institutions and methodology. Here the
apparent motivating factor was the belief that technique, method, and
substance should not be studied independeny.32 In other faculties, Intro-
duction to aw courses remained unchanged, but upper-year legal per-
spectives courses proliferated. Offerings such as comparative law, the legal
process, law and philosophy, law and society, legal history, and judicial
decision making took their place alongside jurisprudence as legal theory
seminars. Frequently, the jurisprudence course itself underwent a change
of content; lecture courses stressing definitions of law, sources of law,
fundamental legal concepts, and schools of jurisprudence gave way to
topical seminars organized around themes such as anarchy, freedom and
responsibility, civil disobedience and justice. Many law professors came to
rely less on legal writings and more on material drawn from traditional
philosophical disciplines. For them, the epithet "positivist" inherited the
same connotations as the label "natural lawyer" had a generation earlier.

By the mid-1970s, however, a new vision began to appear. Advocates of
the skills-and-tools approach claimed that teaching was becoming too
theoretical; that applied thinking was being overwhelmed by analytical
abstraction or rhetorical mush; and that law schools were no longer
providing adequate technical training for lawyers. The development of
jurisprudence courses came to be seen as an impractical offspring of
liberal ideology, and a neoconservative tendency led to demands for a
return to a more traditional curriculum. Understandably, partisans rarely
addressed the question of what makes a topic and approach theoretical
and what makes it practical: those who raised the dichotomy invariably
claimed that only courses which convey information such as black-letter
rules of law are practical; those who resisted the bifurcation characterized
much law teaching as irrelevant recent legal history. All agreed, however,
that the issue is a perennial problem for legal education; for the debate

31. Kad Llewellyn's "Elements of Law" course at Chicago probably is the archetype.

32. One might cite Henry M. Hart and Albert M. Sacks, The Legal Process: Basic Problems In the
Making and Application of Law (circulated in mimeographed form; Cambridge, Mass.: Harvard
Law School, 1958) as the progenitor.
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about theory and practice necessarily raises every subtlety of the relation-
ship between fact and value.

If discussions about the teaching of skills-and-tools courses and the
place of jurisprudence in the law-school curriculum are typically under-
taken without considering the fact/value dichotomy, it is hardly surprising
that theories of justice receive almost no analysis in legal education. One
can find various explanations for this omission. The moral theory which
has been characterized as legalism-that ethical conduct consists of
following rules-has long been predominant among lawyers.33 A preoccu-
pation with procedure and form has deflected the attention of legal schol-
ars away from the perplexities of substantive justice. Extraction of case
holdings and memorization of canons of statutory interpretation are
elements of an approach which stresses the existence of a rule rather than
its content. Key concepts such as the Rule of law in constitutional law, due
process in criminal law, and natural justice in judicial review of administra-
tive action permit normative issues to be taught as factual postulates.
While few professors may actually hold noncognitivist or skeptical views
about moral discourse, most do teach as if the elaboration and application
of legal rules were an ethically neutral enterprise.34

The axiology of legal positivism finds further reinforcement in the
substantive curriculum of law faculties. Preoccupation with data generated
by officials tacitly suggests that criticism of the law is an extralegal branch
of study. When normativity in law is confined to the evaluation of legal
rules, the separateness of law and morals is already presupposed. The
analogy of law and science engenders the belief that lawyering can be a
self-referential and technological phenomenon. Even scholastic and Aris-
totelian natural lawyers, existentialists, and neo-Kantians frequently teach
rather traditional substantive courses. Paradoxically, the very dichotomy
which the proliferation of courses in legal theory would seem to challenge
is confirmed daily in the nonjurisprudential teaching of jurisprudence
professors.

This litany illustrates that curricular evolution in the realm of legal theory
ultimately is grounded in professorial conceptions of the relationship of
law and ethics in everyday legal affairs. As courses which examine and
evaluate competing legal procedures for achieving social goals flourish,
scholars perceive the need to scrutinize both the intemal integrity of these
procedures and the goals in support of which they are invoked. For many
the study of the alternative concepts of democracy and state postulated by
Karl Marx, John Rawls, Robert Nozick, and Laurence Tribe has been the
underlying theme of constitutional law. Bruce Ackerman, John Ely, and
Paul Brest anguish over legitimation and judicial justification. Aristotle's

33. See Judith N. Shklar, Legalism (Cambridge, Mass: Harvard Univ. Press, 1964).

34. At bottom, was this not the complaint of Lon Fuller? See The Morality of Law, 2d ed., 187-242 (New
Haven: Yale Univ. Press, 1969).
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views on justice are called in aid of analysis in the resolution of tort,
contract, and remedies problems. Michel de Montaigne, David Hume,
Immanuel Kant, and Joseph Vining compete in illuminating the atomic
structure of civil procedure and administrative law. Whatever may have
been the case a decade ago, today law teachers are being pushed from the
bedrock of simile to wallow in the mud flats of metaphor as they confront
the nuances of the fact/value dichotomy.35

Both anxiety and self-righteousness have generated vitriolic denuncia-
tions of those who would interpolate moral philosophy into law. For once
it is claimed that the justice of legal rules cannot be dissociated from their
existence, it is no longer open to the lawyer or judge to disclaim responsi-
bility for his actions by asserting that he was only following or applying the
law. The realization that individual actors in the legal process are respon-
sible for their decisions thus is an inevitable by-product of the reinjection
of concern for justice into the teaching of law. How professors react to the
demands of a nonpositivistic curricular structure probably will be the
primordial question of the next decade. For unless an alternative to the
dualistic vision of facts and values emerges, a retreat to either a priori
other-defined authority or to expostfacto self-defined authority looms as
the likely means for again avoiding the problem of justice.

Fundamentally, the creation of diverse courses in legal theory coupled
with a change in focus of substantive and procedural offerings challenges
law teachers to face up to their personal ethical theory and to justify the
content and methodology they employ by reference to it. Like legal scien-
tists in previous decades, the professoriate is learning that merely because
it is ignorant of its philosophy does not mean that it does not exist; and
like these scientists, law teachers have discovered that ethical choice
pervades the very definition of objectivity.36

Conclusion

Implicit in this paper is a view that curricular reform is a continuing
enterprise, beset by tensions which are perennial. Major issues tend to be
neither paroxysmal nor discrete but reflect underlying problems which
have been among the fundamental concerns of traditional speculative
philosophy. The argument of this essay is thus sustained by a conviction
that the seemingly ordinary developments in a law-school curriculum are
only superficially ordinary, and a belief that these curricular issues reoccur
approximately every generation because, in the spirit of the common law,
law teachers are reluctant to decide more than is necessary or to address

35. I adopt here the suggestion of Susanne K. Langer, Philosophy in a New Key, 3d ed., 83-88
(Cambridge, Mass.: Harvard Univ. Press, 1957).

36. For two competing perspectives on this question, see Michael Polanyi, Personal Knowledge, (New
York: Harper & Row, 1964) andJurgen Habermas, Knowledge and Human Interests, tmns.Jeremy
Shapiro (Boston: Beacon Press, 1971).
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questions which do not immediately beg for responses. Of course, pro-
posals for new courses or new directions in teaching will not cease
because deeper concerns are addressed; they may become even more
frequent. The benefit to be derived is that each law teacher will gain a
better understanding of why he teaches as he does by being compelled to
offer genuine justifications for his activity.

Three important and interrelated corollaries flow from this last observa-
tion. First, a satisfactory analysis of problems in curricular development
cannot be undertaken in the absence of a general inquiry into the ques-
tions "What is law?" and "What is legal knowledge?" This is not to claim
that each law school should define law apriori and then structure courses
around that definition; rather, each law teacher must become self-
consciously aware of the implications of what he is doing and be prepared
to orient his teaching in consequence. Only rarely does the climate of an
educational institution encourage professors to do so, even though most
current law teaching unconsciously is derived from a theory about law
propounded only a century ago. Since most curricular changes are imple-
mented or retracted in the general spirit of tinkering, it is not surprising
that the integration of new themes into existing programs has been diffi-
cult and frequently unsuccessful.

A second corollary is that curricular reform presupposes an intellectual
context sympathetic to self-evaluation. In no university department are
professors so wedded to the past by tradition and inclination as they are in
law schools. Many new ideas have floundered because faculty members
have been incapable of or unwilling to cease teaching as they were taught.
Moreover, the external context of legal education is particularly unsympa-
thetic to reform: no organization complains louder than the bar when the
government attempts by legislation to overcome some long-standing
travesty of justice; few professional groups regard their role as defenders
of inherited values more jealously than the legally trained. Because law
schools have been wary of carrying discussion to basic issues, they have
permitted any genuine innovation to be undermined by self-interest
parading as an inarticulate appeal to the status quo.

Finally, since curricular development is neither sporadic nor cata-
clysmic, its success depends on a professoriate with a well-thought-out
philosophy of knowledge and reform. law-school calendars, like civil
codes, tend to become etched in stone. Monumental effort is required to
change the scripture. When change does occur, the intellectual exhaustion
it engenders usually inhibits repeat performances. Intent upon protecting
current curricula, and not coincidentally the acquired knowledge of law
teachers, law faculties overlook the fact that both law and legal knowledge
are always in flux. The challenge for legal educators is to prepare students
for change, not to hark back to the glorious past or to cling desperately to
the somewhat less glorious present. Too often resistante to change is a
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self-serving defense of an already-mastered subject matter and a refusal to
keep one's self well educated.

In view of these corollaries, four tentative prescriptions are offered by
way of condusion. Each is directed to the goal of consciously nurturing
diversity in all aspects of law-school activity. First, curricula must become
less standardized. There is no surer sign of intellectual bankruptcy than the
fact that almost all law faculties are teaching the same courses, in the same
way. Leading law schools, contrary to their presumptions, have no
monopoly on wisdom; is it not a refusal to copy mediocrity that truly
distinguishes the leader? Second, law schools must appeal to a more
varied clientele. Revising admissions criteria will not itself radically change
legal education, for almost all applicants still desire to be lawyers. If one is
serious about creating a climate of curricular debate, one must attract
students who will stimulate debate. Those students who have not, and do
not, themselves contemplate a legal career are ideally situated to challenge
the shibboleths of the legal Academy. Third, law schools must be more
heterodox in hiring policies. Civilian-trained lawyers should be actively
recruited by common-law faculties. Moreover, if anything will contribute
to creative curriculum review, it is the infusion of nonlegally trained
professors. law teachers are neither good social scientists nor good econ-
omists nor good philosophers. Legal educators should profit from the
experience of others rather than half-heartedly trying to emulate them.
Fourth, law schools must reject professionalization. The bar and the atti-
tude it engenders have but a small place in a university. Law teachers
cannot abdicate to the market their sense of purpose.

A concerted effort in each of these directions will foster in the law
faculty a climate of turmoil, experimentation, anxiety, and trust; a climate
in which the process of curricular reform will itself perform a significant
educational function; a climate in which justification of curricular choices
(read: all choice) will take its place beside content and methodology in
the teleology of legal education. In such a climate our efforts will lead, not
to an intermittent, yet repetitive, rediscovery of the problem, but to a
continual and creative rediscovery of ourselves. In the end, can there be a
higher mission for legal education?


