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FOR THE RULE OF LAW, PRESS #t

I Introduction: Welcome to the Sears Customer Service Desk'

One morning in the fall of 2003, I dropped in to our family chalet in the
Laurentians on my way to a conference at Mont Tremblant. As the nights
had been increasingly cool, I turned on the furnace, so as to warm up the
chalet for my return that evening. Unexpectedly, the furnace failed. So I
called the 'no-heat' number on our service contract. To my chagrin, I
discovered that it was that very weekend that the service agreement had
been assigned from Esso, which supplied me with fuel oil and with which
I had initially contracted, to Sears. Armed with a new number, I called for
assistance and was routed through a call centre in Waterloo, Ontario.

Unlike the situation that had prevailed under the Esso contract, where
the 'no-heat' number was answered by a regional dispatcher in Montreal,
I found myself shunted through the Sears national call centre 300 miles
away. More than this, whereas negotiating the keypad matrix for the Esso
plan was relatively simple - you were calling either for fuel delivery or for
emergency no-heat service - the Sears system was noticeably less so.
When I phoned Sears, the menu of options included furniture, appli-
ances, home decorating, furnace and air conditioner sales, regular main-
tenance, credit card problems, and emergency no-heat service.

Even more insulting, given that this was the first weekend of the
transfer and also the first really cold October Friday (which probably
meant that half the chalets in Quebec were calling for no heat), the
process was agonizingly slow. I spent more than twenty-five minutes
trying to get through to a live person once I had pushed buttons for five
series of menus to locate what I was looking for. Need I add that these
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menus had not been properly adjusted after the transfer of the Esso
service contracts? As a result, it proved well-nigh impossible to determine
how Sears characterized the particular service I was trying to contact.

After many false starts, I was finally able to arrange a service appoint-
ment, which I asked not to occur before 5:00 that afternoon. Upon my
return to the chalet at 5:15, I found the inside temperature to be just
4C. I held out until 6:00 p.m. before calling for service again. Four more
times I called that evening, never getting past a pleasant but monotone
voice that assured me I was being looked after and promising me service
before midnight. At 6:30 the following morning, half frozen, I called
again to inquire and was told that it was a busy night and no one could
predict when a service person would be available. I indicated that I had to
be in Montreal for 10:00 a.m. and would have to leave the chalet by 9:00.
At 8:45 I phoned again to learn the status of my request, to be told that
no information was available.

When I returned to Montreal and was free to call Sears again, I was
informed that a service van had been there at 5:00 p.m. the day before
and again at 9:15 that very morning. Of course, I was also told that the
problem was really my own fault, since I wasn't there when the furnace
repairmen came by, and that the customer service complaints office was
closed until Monday. After six more phone calls over the next four
working days I was finally able to arrange for service - never once speak-
ing to anyone other than a 'passive-aggressive' monotone interlocutor (I
tried to keep count and think I spoke to four different monotones).

Never did I receive a call back from a supervisor, from the customer
service representative, from any person connected to Sears, or from the
local sub-contractor. Never did I receive an apology for the aggravation,
for the incompetent processing of my file, or for the inconvenience of
having to make a special trip to the chalet during the week just to meet
the service repairman. For a moment I considered proceedings (perhaps
even a class action) in the Small Claims Court. But remembrance of the
narratives of dissatisfied users of that governance system collected for a
research study a decade earlier quickly put the idea out of my head.'

Coincidentally, while this call-centre saga was unfolding I received
details of the Willis conference from David Dyzenhaus. What better way
to explore my designated theme ('lawyers' values and civil servants'
values'), I thought, than to consider the differences in these approaches

I See R.A. Macdonald & Seana C. McGuire, 'Judicial Scripts in the Dramaturgy of
Montreal's Small Claims Court' (1996) 11 C.J.L.S. 63; R.A. Macdonald & Seana C.
McGuire, 'Small Claims Courts Cant' (1996) 34 Osgoode Hall L.J. 509; R.A. Macdonald
& Seana C. McGuire, 'Tales of Wows and Woes From the Masters and the Muddled:
Navigating Small Claims Court Narratives' (1998) 16 Windsor Yrbk.Acc.Just. 48 ['Tales
of Wows and Woes'].
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to public governance by extrapolating from my experiences with the
Sears Customer Service Desk (sic)?

II Resituating the Willisian critique

Many scholars see Willis's critique of the McRuer Commission Report as
acutely framing the central issues of administrative law for the last
decades of the twentieth century. Not I. Far from future regarding, the
exchange between the protagonists was really just the last gasp of an
argument about the role of the state that had raged in the common law
world since the 1930s. Hence, it is not my aim here to extract the kernel
of theoretical wisdom from the collected writings ofJohn Willis. Nor do I
seek to offer a synthesis of his practical counsel to public officials. The
primary goal of this section, rather, is to offer an interpretation of the
political economy of regulatory governance in Canada, focusing on the
period between 1930 and 1980. In doing so, I will of course comment on
how I think Willis understood law and public administration,2 drawing
parallels with McRuer's thought where appropriate.

So that there can be no doubt about the general perspective I adopt,
let me open with three caveats. First, I do not count myself among Willis's
acolytes. Frankly, I find his views about law curious, his conception of
public administration perverse, and his 'old school tie Oxonian-Tory'
politics troubling.3

Second, as far as I can tell, Willis never developed a comprehensive
political or legal theory of governance, unlike Canada's other scholarly
defender of public administration in the middle decades of the twentieth

2 I derive my understanding of Willis's views from the following writings in particular:
John Willis, The Parliamentary Powers of English Government Departments (Cambridge, MA:
Harvard University Press, 1933) ;John Willis, 'Three Approaches to Administrative Law:
The Judicial, the Conceptual and the Functional' (1935) 1 U.T.L.J. 53; John Willis,
Canadian Boards at Work (Toronto: Macmillan, 1941) at v-x [Canadian Boards]; John
Willis, 'The Administrator as Judge - the Citizen's Right to an Impartial Tribunal'
(1953) U.B.C.Leg.Notes 427; John Willis, 'Administrative Law in Canada' (1961) 39

Can.Bar Rev. 251;John Willis, 'Canadian Administrative Law in Retrospect' (1974) 24
U.T.L.J. 225.

3 Consider the 'properly-educated people' authoritarianism and moral scepticism
reflected in, e.g.,John Willis, 'Statutory Interpretation in a Nutshell' (1938) 16 Can.Bar
Rev. 1; John Willis, 'Administrative Law - Statute Interpretation - Real Constitution
versus Lawyer's Constitution - Form versus Substance - Courts and Public Law' (1951)
29 Can.Bar Rev. 296;John Willis, 'More on the Nolan Case' (1951) 29 Can.Bar Rev. 580;
John Willis, 'Report of the Committee on the Organization of Government in Ontario'
(1961) 14 U.T.L.J. 103; John Willis, 'Comment on LeDain, 'The Role of the Public
Inquiry in Our Constitutioril System' in J.S. Ziegel, ed., Law and Social Change
(Toronto: Osgoode Hall Law School, York University, 1973) 98 at 98-101;John Willis,
'What Makes a Law School Great?' (1980) 6 Dalhousie L.J. 361.
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century - Alex Corry of Queen's University.4 Willis saw no necessary
connection between government as an institution and governance as a
policy goal - only power on the one hand, and politics and ideology on
the other.5 Moreover, Willis never understood that public administration
was normative in its own right.6 In other words, while Willis has become a
convenient standard bearer for those who would attack the excesses of
judicial review, there is actually little in his work to provide theoretical
justification for such critiques.

Third, I think contemporary administrative lawyers have made entirely
too much of the distinction between 'lawyers' values' and 'civil servants'
values.' 7 Even though I organize the central arguments of this article by
reference to that supposed distinction, I do so fully aware of the limits of
the figure. It is a distinction of degree, not of kind. Anyone who has ever
been involved in the 'administration of justice' knows full well that the
law (including itsjudicial institutions) is a particular form of bureaucratic
endeavour that is subject to the same promise and perils as any other
bureaucratic form. Likewise, anyone who has ever run an organization
knows full well that the governance endeavour is inescapably normative
and is subject to the discipline of its own internal law.8 That is, the central
problem of contemporary governance is less a 'conflict of values' be-
tween public servants and the legal profession than a disagreement about
how best to pursue public policy according to law. It is a disagreement

4 Cony, as a researcher for the Rowell-Sirois Royal Commission and later as Principal of
Queen's University, was attuned to the nuances of public administration in several of
its instantiations. For a fine tribute to Cony and his work, see (1987) 12 Queen's L.J.
361. This issue also contains a bibliography of his scholarship at 383-4.

5 See, e.g.,John Willis, 'Administrative Decision and the Law: the Canadian Implications
of the Franks Report' (1959) 13 U.T.L.J. 45; and compareJ.A. Corry, 'Law and Policy'
(1987) 12 Queen's L.J. 368.

6 See, e.g.,John Willis, 'Lawyers' Values and Civil Servants' Values' (1968) 18 U.T.L.J. 351
['Lawyers' Values'] and John Willis, 'Foreign Borrowings' (1970) 20 U.T.L.J. 274
['Foreign Borrowings']; and comparej.A. Corry, 'Statutory Powers' inJ.A. Corry, ed.,
LegalEssays in Honour ofArthurMoxon (Toronto: University of Toronto Press, 1953) and
J.A. Corry, 'The Prospects for the Rule of Law' (1955) 21 Can.J.Econ.& Pol.Sci. 405.

7 Surprisingly, Willis never developed a clear view of what lawyers' values actually are. In
'What I Like and What I Don't like about Lawyers' (1969) 76 Queen's Q. 1 at 3 ['What
I Like'], he did, however, make the following type of claim: '[A] man's qualities, the
kind of man he is, are the product of the life he lives.' Lawyers must be measured
against what they do and how they do it. In the conclusion to this article I try to piece
together the key features of Willis's conceptions of both 'lawyers' values' and 'civil
servants' values.'

8 I have attempted to develop the implications of these two points through an epistolary
allegory in R.A. Macdonald, 'Office Politics' (1990) 40 U.T.L.J. 451. See also R.A.
Macdonald, 'The Acoustics of Accountability: Towards Well-Tempered Tribunals' in
Andras Sajo, ed.,Judicial Integrity (Amsterdam: Martinus Nijhoff, 2004) 141 ['Acoustics
of Accountability'].
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about the design of oversight procedures for public agencies arising
because of the Diceyan-Rule-of-Law assumption that there can only be
one administrative law - that propounded by courts.9

In order to set up the call-centre allegory developed in Part III of this
essay, I begin with a brief conspectus of public governance in Canada
since Confederation. I then outline the rationale for and primary
features of the regulatory regime associated with the modem call centre
and its variants.'0

A THE CANADIAN STATE AS A PROBLEM OF GOVERNANCE

Governance, public administration, and administrative law, more particu-
larly, are not simply about the institutions, processes, instruments, and
tools of government. Nor are theyjust about the ex post facto correction of
jurisdictional or procedural 'errors' under the formal and abstract
template of a rule of law administered by the judiciary. Governance and
public administration are centrally about the substantive goals that states
and other public bodies pursue.

For this reason, it is impossible to write about administrative law
without anchoring the discussion in real aspirations and real problems,
experienced by real states, at real moments in their histories. To their
credit, both Willis and McRuer sought to address the particular political
instruments, goals, and policies of their time. Yet much contemporary
reflection on their debate assumes absolute and unchanging principles
and techniques of both public administration and judicial review of
administrative action. This section aims to offer an antidote to such
ahistoricism in Canadian administrative law scholarship.

9 1 take this understanding from the work of Harry Arthurs, notably Harry W. Arthurs,
'Rethinking Administrative Law - A Slightly Dicey Business' (1979) 17 Osgoode Hall

L.J. 1; and Harry W. Arthurs, 'Without the Law'" Administrative Justice and Legal Pluralism
in Nineteenth-Century England (Toronto: University of Toronto Press, 1985). I have

attempted to pursue the idea in R.A. Macdonald, 'Metaphors of Multiplicity: Civil
Society, Regimes and Legal Pluralism' (1998) 15 ArizonaJ.Int.& Comp.L. 69.

10 Since this article explores the governance model of the call centre, I would be remiss

in not signalling the excellent article by Lorne Sossin, 'Boldly Going Where No Law Has
Gone Before: Call Centres, Intake Scripts, Database Fields and DiscretionaryJustice in

Social Assistance' (2004) 42 Osgoode Hall L.J. 363 ['Where No Law Has Gone Before'].

Sossin's interest in call centres is analogous to, but somewhat different from, mine. His
concern is with the actual operation of a particular call centre and with how
technological mechanisms (bureaucratic design) can bear on the way in which the rule

of law is operationalized; he argues that the design of institutions, as much as their
performance, should be subjected to analysis and evaluation against a standard of

public law values. My main concern is to reflect upon what those values should be and
how they can be clarified by examining different contemporary conceptions of the call
centre.
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1 Canada'sfirst two national policies
Modern political states typically claim their territorial and affective
boundaries on the basis of geography, language, culture, and ethnicity.
But none of these rationales for a polity has ever adequately explained
Canada. Indeed, if many contemporary states and failed states are riven
by what may be called the problem of 'too much history and not enough
geography,' Canada faces the opposite challenge.

Harold Innis once borrowed the epithet 'the triumph of hope over
experience' to characterize Canada. To the extent there has been
triumph, then it most assuredly has been promoted by political institu-
tions advancing political goals - invariably in the guise of a governance
agenda framed as a national policy. Government programs in Canada are
notjust what the state offers to citizens; they are in a real sense constitu-
tive of the state. From the tariff, immigration, and transportation policies
of Sir John A. Macdonald in the 187 0s and 1880s through the develop-
ment of welfare-statism in the decades after World War II, the substantive
ambitions of Canada's National Policies have privileged different,
context-specific forms of government action. Not surprisingly, political
ends (goals) and legal means (instruments) were closely interrelated.

The instruments of Canada's first national policy were usually direct -
Crown ownership, monopoly franchises, subsidies, taxation, tariffs,
resource concessions, land grants, patronage. As tools of direct govern-
mental action, they rarely attracted the scrutiny of courts except, as for
example in the case of liquor regulation, on division of powers grounds."
This has not, however, been the fate of the programs of the second
national policy. As indirect governance tools (delegated legislation,
administrative adjudications) meant to regulate markets came to replace
one-shot managerial interventions, the techniques of judicial review
came to replace overt political activity as the lawyer's favoured censor of
public governance.

For at least the past sixty years, scholars in law and public administra-
tion have sought to triangulate the relationship among the substantive
policies of Canada's second national policy, the forms of administrative
action they seemed to call forth, and the doctrines and principles of
constitutional governance in a liberal democracy. Willis belonged to the
generation of 1930s sceptics who welcomed new instruments for achiev-
ing the public agenda. Having lost faith in abstract ideas and the laissez-
faire ideals of Manchester liberalism, they came to believe that the lumpy
compromises of practical politics in democratic states could be best
understood and theorized in neutral terms. For a brief 'realist' moment,

11 The exception is, of course, indirect market regulation during World War I, which
could not really be characterized as an incident of the state-building first national
policy. For the judicial response, see Re Gray, [1918] 57 S.C.R. 150.
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they held out the hope that ideology and policy could be made subservi-
ent to expertise.

12

Unlike legal process scholars in the United States, who proposed an
institutional competence' conception of governing instruments" and a

general theory of 'good and workable social arrangements,'14 Willis was
content to assert governmental power for its own sake. He thought that
the recipe for good public administration was simply to appoint good
people and give them a broad mandate. 15

After a period of relative quiescence in the 1950s, the debates un-
leashed by the growth of the state under Canada's second national policy
reached another crescendo in the 1960s. The social and economic
agenda came to embrace both macro-policy and micro-policy as provin-
cial governments took on an enhanced regulatory role. 16 Interestingly,
however, the theoretical musings of the legal process theorists were
largely ignored even in this polemic reprise of the 1930s. Moreover, few
legal scholars (of whatever persuasion) understood the compromise of
'embedded liberalism' so well excavated by Karl Polanyi. 17

Rather than asking questions such as, What is public governance for?
What are its ambitions? What are its instruments? these scholars simply
asserted a Manichean dichotomy. In language strongly reminiscent of
Dicey and his critics at the turn of the century, and of Lord Hewart and
his critics in the 1930s, McRuer and Willis squared off four decades ago.

12 I have attempted to trace this intellectual history in R.A. Macdonald, 'Recommissioning
Law Reform' (1997) 37 Alta.L.Rev. 421. Reformers like Willis typically saw the political
ends pursued by democratic states in the 1930s as self-evident and the means by which
these ends were pursued as relatively unproblematic. Conservative jurists who
questioned the proliferation of regulatory agencies and executive legislation were
simply dismissed as unthinking defenders of acquired privilege. For a fascinating
account of this period in Canadian public administration see J.L. Granatstein, The
Ottawa Men: The Civil Service Mandarins 1935-1957 (Toronto: Oxford University Press,
1982).

13 See the discussion in W. Eskridge & P. Frickey, 'An Historical and Critical Introduction
to The Legal Process' in W. Eskridge & P. Frickey, eds., The Legal Process by H.L.A. Hart &
Albert Sacks (Westbury, CT: Foundation Press, 1994) li.

14 The term is Fuller's. See Lon L. Fuller, 'American Legal Philosophy at Mid-Century'
(1953) 7J.Legal Educ. 457.

15 Willis truly did believe that public agencies were omnicompetent - that administrative
arrangements for the management of social tasks were infinitely pliable - and that there
was little to be gained from puzzling about the optimal, or even appropriate, allocation
of tasks to different governance institutions deploying different governing instruments.
See the Foreword to Willis, Canadian Boards, supra note 2.

16 For an interpretation of the causes and consequences of these social changes see R.A.
Macdonald 'Understanding Regulation by Regulations' in Ivan Bernier & Andre
Lajoie, eds., Regulations, Crown Corporations and Administrative Tribunals (Toronto:
University of Toronto Press, 1985) 81.

17 Karl Polanyi, The Great Transformation (Boston: Beacon Press, 1957).



456 UNIVERSITY OF TORONTO LAWJOURNAL

If the former was overly legalistic and conceptual in addressing the
challenges of modern governance - focused on a single way of imagining
law (ex ante rules), a single way of imagining legal decisions (adversarial
adjudication), and a single institution for ensuring substantive and
procedural legal propriety (courts) - the latter was equally dogmatic,
insisting that administrators knew what they were doing and should be
left alone to do it.

Sadly, there are many who would continue this manner of debate
today - despite the fact that a large literature has emerged on the
appropriate relationship between agency independence and political
accountability, accompanied by a much richer understanding of the
relationship between reviewing courts and agencies in the elaboration of
legislative policy. 8 In addition, although the policy challenge to welfare-
statism under the guise of the law-and-economics-inspired 'choice of
governing instruments' model has compelled theorists of public adminis-
tration to address substantive issues of governance,' 9 much reflection
about administrative law in the legal academy has not yet moved much
beyond the 'ill-tempered debates of the 1930s' that Willis decried.2 °

Largely under the impulse of the Charter, high-level conceptual analysis
remains the preferred discourse of many public law scholars, whose
rather narrow conception of law and legal normativity leads them to
mischaracterize their subject field as 'administrative law' rather than
'judicial review of administrative action. '21

2 Law and administration for a third national policy
In puzzling about contemporary problems of public governance, theo-
rists have recently posed a couple of paramount questions: How is it

18 Two thoughtful recent pieces with extensive bibliographies have been written by Kent
Roach. See Kent Roach, 'Constitutional and Common Law Dialogues Between the
Supreme Court and Canadian Legislatures' (2001) 80 Can.Bar Rev. 481; Kent Roach,
'DialogicJudicial Review and Its Critics' (2004) 23 Sup.Ct.L.Rev. (2d) 49.

19 The political science and public administration literature is voluminous. An excellent
bibliography may be found in Lester M. Salamon, ed., The Tools of Government: A Guide
to the New Governance (Oxford: Oxford University Press, 2002).

20 Compare, however, the collection of essays on instrument choice in Pearl Eliadis,
Margaret M. Hill, & Michael Howlett, eds., Designing Government (Montreal: McGill-
Queen's University Press, 2004). See also Orly Lobel, 'The Renew Deal: The Fall of
Regulation and the Rise of Governance in Contemporary Legal Thought' (2004) 89
Minn.Law Rev. 342.

21 I make this claim advisedly, since so little recent writing in the field ofjudicial review in
common law Canada has sought to reorient the field by taking up the challenge
launched by Rend Dussault & Louis Borgeat, eds., Traiti de Droit Administratif 2d ed.
(Quebec: Presses de l'Universit4 Laval, 1984-1989). It has focused, rather, on finding
linkages between traditional doctrines ofjudicial review and review of administrative
action under s. 7 of the Charter. For a recent take on the problem, see Harry Arthurs,
'Constitutional Courage' (2003) 49 McGill L.J. 1.
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possible to generate legitimated, politically responsible authority in regu-
latory agencies? And, How does one ensure the legal and substantive
accountability of those non-legislative and non-judicial bodies through
which public administration is achieved? The burden of the call-centre
allegory is to attempt an answer to those questions that is appropriate for
Canada's third (and contemporary) national policy - a national policy of
citizen agency and empowerment based on multicultural identity.22 As a
prologue to that discussion, let me start with four observations about
governance in Canada today.

First, Parliament, the executive, and the courts are, by definition, in
competition for governance. In the common law tradition, external
control of public decision making and administrative agencies has
typically been effected either by putting them on a tight political leash (a
response characteristic of the first national policy, as seen in the Railway
Board and the first legal instruments for regulating broadcasting in the
1920s) 21 or by subjecting them to highly interventionist judicial review (a
response characteristic of the second national policy, as seen in the
legislative reforms of the 1970s).24

Neither strategy has been, nor can be, entirely successful. Accountabil-
ity in public governance is something different from (and more than)
unthinking subservience to external political or judicial direction.
Rather, the central components of accountability are an ethic (a deontol-
ogy) for an organization, complemented by structures and processes of
internal accountability, as well as independent external oversight agen-
cies focused on substance. In combination with political oversight and

22 Classically, the first national policy has been construed as infrastructure building (or
power based) and the second as social welfare (or interest based). See notably Lorraine
Eden & Maureen Appel Molot, 'Symposium: Canada's National Policies - Reflection on
125 Years' (1993) 19 Can.Publ.Policy 232. For a perspective on the emerging third
national policy, see ThomasJ. Courchene, 'Proposals for a New National Policy' in Tom
Kent, ed., In Pursuit of the Public Good: Essays in Honour ofAllenJ MacEachen (Montreal:
McGill-Queen's University Press, 1997) 65. Of course, for many commentators the idea
is that governments ought to conscript private actors into the regulatory endeavour, not
that truly democratic collaboration may involve deference to non-governmental
mechanisms of governance. A counterpoint to this prescription for regulatory gov-
ernance is argued in R.A. Macdonald, The Governance of Human Agency (31 March 2002)
[unpublished, archived at the Web site for the Special Senate Committee on Illegal
Drugs, online: Parliament of Canada <http://www.parl.gc.ca>.

23 The standard sources concerning various iterations of the first national policy as it
relates to the major regulated industries in Canada - transportation, communication,
agriculture, energy - are written by political scientists. See, e.g., Richard J. Schultz,
Federalism, Bureaucracy and Public Policy (Montreal: McGill-Queen's University Press,
1980).

24 A summary of these statutory initiatives to enhance the scope and procedures ofjudicial
review is presented in Roderick A. Macdonald, 'Big Government and Its Control' in
Julio Menezes, ed., Decade of Adjustment (Toronto: Butterworths, 1977) 57.
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judicial review, it is these processes that will best ensure good governance
within the frame of Canada's third national policy. 5

Second, modern government action is infinitely more various today
than previously. Governance is now seen as an endeavour in which state,
citizens, and intermediaries collaborate through different means, at
different times, and in different sites, to render democratically decided
purposes into legitimated policy outcomes. 26 This does not mean that
public governance under the third national policy must be focused on
privatization, deregulation, outsourcing, and public-private partner-
ships. 27 Because the policy goals intended to make room for agency and
identity are not self-executing, government often works best by indirec-
tion, and 'social norms' play a large role in effective regulatory gover-
nance. Yet many legal scholars, especially public and constitutional
lawyers in the thrall of a particular conception of the rule of law, seem
stuck in the logic of governance developed when liberal democracies
were building the social-welfare state through multi-functional agencies
managing intensive government programs of the command-and-control
variety.

Third, it is easy to forget that administrative agencies are political
institutions. Governing means making political choices. Notwithstanding
the dream of progressives in the 1930s, the lesson of the past half-century
has been that there can be no such thing as purely rational, neutral, non-
political governance. Neither agencies nor courts are wholly determined
ciphers. In Canada today, the biggest threat to accountability in public
governance is not the rightful supervening political control over agencies
and tribunals by government.28 After all, Parliaments and legislatures
often specifically want democratic political accountability rather than the
historical weight of the common law to operate as the normative back-
drop of governance. To achieve this, they delegate to the executive a
wide range of ex ante and ex post legal instruments - for example, the
power to make regulations and to issue directives and guidelines, the
grant of intervener status ex officio into agency hearings, and the power of

25 For a recent theoretical and empirical review of the deficiencies of the judicial review
model of accountable public governance, especiallyas applied to developing countries,
see Erik G. Jensen & Thomas C. Heller, eds., Beyond Common Knowledge: Empirical
Approaches to the Rule of Law (Stanford, CA_ Stanford University Press, 2003).

26 See the various essays in Lester M. Salamon, ed., The Tools of Government: A Guide to the
New Governance (Oxford: Oxford University Press, 2002).

27 I have sought to explore the options in Roderick A. Macdonald, 'The Swiss Army Knife
of Governance' in Pearl Eliadis, Margaret M. Hill, & Michael Howlett, eds., Designing
Government (Montreal: McGill-Queen's University Press, 2004) 207.

28 B. Guy Peters & J. Hoornbeck, 'The Problem of Policy Problems' in Pearl Eliadis,
Margaret M. Hill, & Michael Howlett, eds., Designing Government (Montreal: McGill-
Queen's University Press, 2004) 77.
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the executive to amend or overturn an administrative decision upon
appeal. Those who would see the Charter and judicial review as express-
ing the sole constitutional values of democratic states forget that Charter-
identity is only one component of the citizen agency promoted by

29contemporary governance initiatives.
Fourth, as a technique of social ordering, law is the endeavour of

symbolizing human conduct as governed by rules. Normative symbols
generally and, afortiori, consciously elaborated normative linguistic sym-
bols such as statutes perform a dual function. Most obviously, they are
normative. They provide direction-giving standards for use by citizens
and offer criteria ofjustification for use by decision makers. But they are
also jurisdictional. They attribute authority for their own application.
This attribution reflects a legislative hypothesis about which institutions
should take primary responsibility for handling certain matters of public
governance.

Where legislation does not do so explicitly, Canadian constitutional
law attributes authority for administering particular statutes to the
Superior Court of residual jurisdiction. Where the attribution is explicit
and points to a particular agency, a statutory decision maker not only
exercises the substantive power delegated by the statute but, like courts
'administering the common law' or an executor 'administering a will' or
an arbitrator 'administering a collective agreement,' attempts to under-
stand how the delegator (Parliament) conceives the social field in
question. In this sense, all law - including the common law administered
by the courts - is 'administrative' law. °

B THE LOGIC OF THE CALL CENTRE: GOVERNING AT A DISTANCE

In Part III of this article I organize various hypotheses about governance
and accountability in the modern state as an extended allegory of a call
centre. I intend the allegory to speak to both substantive and procedural
issues.

Substantively, the call centre is a good allegory because it reminds us
that the purpose of governing institutions is to govern, but that gover-
nance cannot be simply a matter of command, fiat, ukase, diktat. Account-

29 1 confess to some frustration with those who would pit the Charter against other
instruments of public policy as if the Charter were not itself a key feature of
constitutionalism that often makes possible the effective pursuit of other governance
goals. See, e.g., Michael Mandel, The Legalization of Politics, 2d ed. (Toronto: Thompson,
1993). And again, I feel the same frustration with those who see governance as a choice
between the Charter and democratic politics. See, for a fine discussion of this question,
Alan C. Cairns, Charter versus Federalism (Montreal: McGill-Queen's University Press,
1992).

30 This point is explored in R.A. Macdonald, 'On the Administration of Statutes' (1988)
13 Queen's L.J. 413.
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able public governance is, at bottom, about communication - notjust any
kind of communication, but interactive, two-way communication. Neither
public governance nor law is a one-way projection of power.3' This is a
lesson that those who laud courts - even those who conceive the judicial
function dialogically - often forget.32 There is another point. Too often
lawyers treat purposive arrangements as if they served no purpose.
Whether the institutional arrangement in question is a text or a process,
the lesson of Heydon's Case continues unlearned." This is not to say that
purpose ought always to trump process. Still, contemplating the call
centre is a useful antidote to the tendency to imagine that legal interpre-
tation is a solitary and self-referential exercise.

Procedurally, the call centre is a good allegory because it reminds us
that the tools of governance are not static. As the aspirations, goals, and
programs of a polity develop over time, instruments and processes of
governance develop as well. While the array of governing instruments
available for achieving public purposes today is a veritable Swiss Army
knife of gadgets, not all are equally appropriate to all tasks. 4 In one
respect, the call centre is simply the latest in a series of technological
innovations meant to handle the exchange of information and services
between a service provider and a customer. But it is more. Like all tech-
nologies, it commits service providers to a certain view of their mandate
and their clientele. 5 In other words, the call centre has its virtues, but,

31 See Kenneth Winston, 'Three Models for the Study of Law' in WillemJ. Witteveen &
Wibren van der Burg, eds., Rediscovering Fuller: Essays on Implicit Law and Institutional
Design (Amsterdam: Amsterdam University Press, 2000). I have also attempted to
elaborate upon this idea in R.A. Macdonald, 'Relationships, Networks, Communities'
(Paper presented to the first Pierre Trudeau Public Policy Conference, Montreal, 14-16
October 2004) [unpublished; accessible online: Trudeau Foundation <www.trudeau
foundation.ca>].

32 For an overview of the debate on constitutionaljudicial review and an excellent critique
that shows the epistemic difference between dialogue and communication and
dismisses dialogue theory as a stilted and elitist conversation between the various
branches of government, see Allan C. Hutchinson, 'Judges and Politics: An Essay from
Canada' (2004) 24 L.S. 275.

33 The point has never been put better than by Lon Fuller. See especially Lon L. Fuller
The Morality of Law, 2d ed. (New Haven, CT: Yale University Press, 1969) at 81-91,
191-215; Lon L. Fuller 'Positivism and Fidelity to Law - A Reply to Professor Hart'
(1958) 71 Harv.L.Rev. 630.

34 Much of the recent debate about the virtues and vices of alternative dispute resolution
concerns the extent to which means (instruments) can be separated from ends (a
particular kind of dispute resolution). For discussion in the context of the Ontario Civil
Justice Review, see R.A. Macdonald, Prospects for Civil Justice (Toronto: Ontario Law
Reform Commission, 1995).

35 For an introduction to the logic of call-centres, see Noah Gans, Ger Koole, & Avishai
Mandelbaum, 'Telephone Call Centers: Tutorial, Review, and Research Projects' (2003)
5 Manufacturing and Service Operations Management 79.
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like all human creations, it also has the vices of its virtues. As allegory, the
call centre enables us to apply this insight about the reciprocity of means
and ends to all human institutions (including parliaments, agencies, and
courts) and all human processes (including legislating, administering,
and adjudicating).36

1 Delivering goods, services, and governance - public and private
The earlier overview of Canada's first two national policies offered a hint
of the major policy goals pursued by governments since 1867 (if not
before). Of course, the actual range of goals and objectives on the
agenda of governance was, and now is, substantially broader than the
conscious pursuit of a single national policy. This is especially true in the
provincial and local arenas. The enterprise of government spans the
range from sewers to satellites and from rental boards to racetracks - in
brief, from guns to butter. But substance is not my present concern. As a
prelude to exploring the logic of call-centre governance, I should like to
focus on the contexts (and accompanying tools and techniques) of
citizen-state relationships, and, more generally, on the narrative of
'customer-service,' over that same post-Confederation period.

A century ago, human relationships - both the informally interper-
sonal and those within social, economic, and political institutions - were
overwhelmingly local. The village, the outport, the parish, the neighbour-
hood, the factory, the mine - these were the central loci of affect and
achievement. For business and enterprise, as for religion and politics,
human contact was propinquitous, direct, episodic, and personal. To
take one example, consider the primary service providers - the apothe-
cary, the blacksmith, the agricultural co-op, the general store, the
hardware store, the church. Goods and services were individualized, not
pre-packaged. If ever mediation of the distant other was required, the
local merchant or entrepreneur arranged the contact.

Of course, this mode of doing business was never universal or abso-
lute. Relationships between remote suppliers and customers there have
always been. How else but through the postal service could we ensure
that generations of law students would come to understand the intrica-
cies of 'offer and acceptance' in contract? Consider also mail-order
.governance effected through the department store catalogue. Who can
forget Roch Carrier's brilliant short story 'The Hockey Sweater' as an
example of at-a-distance consumer relations gone wrong?

In this type of political economy, it was not for nothing that munici-
palities were the governance institution closest to the people and the first

36 See the discussion in Lon L. Fuller, 'Means and Ends' in Kenneth Winston, ed., The
Prindples of Social Order: Selected Essays of Lon L. Fuller, 2d ed. (Oxford: Hart Publishing,
2002) ['Means and Ends'].
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stop for requests to receive public services or for making complaints
about their delivery (or non-delivery). Along with parishes, local chari-
ties, and school boards, municipalities were front-line providers. More
remote governments had their local instantiations - notably, the post
office, the government dock, and the accompanying federal building, on
the one hand, and the provincial motor vehicle licence bureaus, court-
houses, police stations, and the like, on the other - meant to serve similar
ends. But municipalities were different, because they were conceived of
and seen as more than places to obtain a specific service. They were local
governance institutions, where governance was self-governance. One
contemporary example of the recognition of the importance of locality
to the provision of government services can be seen in the decision of the
Ontario government in the 1970s to establish one-stop Northern Affairs
Offices throughout Northern Ontario.

Over time, however, the character of service delivery began to change.
Modernity generated challenges of both scale and scope. Local entrepre-
neurs gave way to chain stores. Local service contractors became net-
worked through service contracts sold at the time of purchase of a
consumer durable. Government services were also transformed. During
the twentieth century more was demanded of government - especially
provincial and federal governments. Moreover, the expertise and finan-
cial resources to deliver this range of services were rarely found in local
government. Centralization and at-a-distance service delivery acquired
the patina of necessity.3

7

As intimated, the mail was, historically, the preferred mechanism for
delivering at-a-distance government services. Recall that even today one
does not require a stamp on a letter sent to one's MP. And, not surpris-
ingly, money was the preferred service to be delivered. But as govern-
ment services changed, the mail proved insufficient. Rather than the
citizen as passive recipient of government largesse, information, permits,
and so on, the modern administrative state casts the citizen as an active
policy initiator.

Not surprisingly, the methods by which goods and services are pur-
veyed depend on the available technology. Both the transportation and
the communications revolutions bulked large in the development of
alternative models for delivering governance. Given that services rather
than goods are the primary stock-in-trade of public administration, it was
the former more than the latter that drove the changes in governing

37 Of course, today, as revenues shrink and costs mount, we find the reverse trend. At-a-
distance governments download to municipalities without providing the necessary
support, creating fiscal overload. These alternating tendencies in municipal governance
in Canada are reviewed in Neil Bradford, Why Cities Matter: Policy Research Perspectives for
Canada (Ottawa: Canadian Policy Research Networks, 2002).
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instruments. The most important technology was the telephone - a phe-
nomenon whose capacities only began to be exploited when sophisti-
cated switching devices were deployed in the 1960s and 1970s.

Two features of telecommunications technology were significant in
changing models of service delivery: the 1-800 toll-free number and the
answering machine. Automated voice messaging systems are the out-
growth of these. Today we are quick to see call centres as the apotheosis
of voice messaging, when in fact we should recall that the old-fashioned
switchboard receptionist was at the origin of the call-centre species. You
call in and get directed, sometimes to a voice messaging system. What,
then, are call centres? How do they work? How are they different? Whom
do they benefit?

3 8

2 Call centres, contact centres, outsourcing, 'back-room' call centres
Call centres are not some 'strange new thing.'3 9 In fact, they are simply
the most recent stage in the revolution in client communication set loose
by the telephone. Along with Web sites and e-mail accounts, they have
become the preferred and primary means for many organizations,
including many government agencies, to communicate with their clients.
They are, in short, the application of network logic to service delivery:
from face-to-face to interface.40 In a large, best-practice call centre, many
hundreds of agents can cater to many thousands of callers per hour.

At its most elementary, a call centre constitutes a set of resources -
typically personnel, computers, and telecommunications equipment -
that enable the delivery of services via telephone. The working environ-
ment of a large call centre may be envisioned as an endless room with
numerous open-space cubicles in which people with earphones sit in
front of computer terminals providing tele-service to phantom custom-
ers. Agents are typically called customer service representatives (CSRS), or
'reps' for short.

When the skill level required to handle calls is low (typically because
the range of questions being asked and the inventory of possible re-
sponses is limited), a call centre may train an agent to field every category

38 For a critical assessment of the political economy of call centres in a business context
see Ruth Buchanan & Sarah Koch-Schulte, Gender on the Line: Technology, Restructuring
and the Reorganization of Work in the Call-Centre Industry (Ottawa: Status of Women
Canada, 2000).

39 Call centres find their origin in queuing theory. That said, the modem call centre is a
complex socio-technical system. See Ger Koole & Avishai Mandelbaum, 'Queuing
Models of Call Centers: An Introduction' (2002) 113 Annals of Operations Research
41.

40 Barry Wellman, Networks in the Global Village: Life in Contemporary Communities (Boulder,
CO: Westview Press, 1999); Claus Heinrich & Bob Betts, Adapt orDie: Transforming Your
Supply Chain into an Adaptive Business Network (Hoboken, NJ: John Wiley & Sons, 2003).
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of call and thus operate on a first-come, first-served (FCFS) principle. In
settings that require more detailed responses, however, each agent may
be qualified to field only a subset of incoming traffic, such that 'skills-
based routing' (SBR) is used. This, for example, is why an initial menu
may present callers with subject-matter- or problem-specific options.
Here, the logic of the call centre is combined with that of the voice
messaging system (VMS) to produce an 'optimal' deployment of human
resources.

The organizational structure of a call centre may vary from the very
flat - where all agents are exposed to all external calls - to the multilay-
ered - in which a layer represents a level of experience and callers may
be transferred through several layers before being served to conclusion,
which may or may not amount to satisfaction. Depending on the com-
plexity of the services being provided, real-time agent-to-agent transfers
may be deployed in combination with voice messaging systems - some-
times alternating between the two technologies - to route callers to the
desired destination.

Most call centres also employ interactive voice response (IVR) units,
also called voice response units (VRUs), in combination with the regular
menu of key-pad options presented through a voice messaging system.
These specialized IVR computers allow clients to 'communicate their
needs' and to 'self-serve.' That is, clients interacting with an IYR use their
telephone key pads or voices to provide information, for instance, an
account or identification number and indications of the type of service
desired. The objective of the lVR is often to eliminate completely the
need to speak to a human being (CSR) .41

How, then, are incoming calls handled by a call centre? A public
service telephone network (PSTN) provides an 800-number service to an
organization, and it (the PSTN) uptakes two pieces of information: the
number from which the call originates (automatic number identification,
or ANI) and the number being dialled (dialled number identification
service, or DNIS). The organization's own call centre has its own switch,
called a private automatic branch exchange (PABX or PBX), and the
caller's DNIS locates the PABX on the PSTN's network. The PABX is con-
nected to the PSTN through a number of telephone lines, called trunk
lines, which are owned by the organization.

When a call comes in, if one or more trunk lines are free, then the call
is connected to the PABX; otherwise the caller will receive a busy signal.

41 See Katie Hafner, 'Customer Service: The Hunt for a Human' The New York Times (30
December 2004), online: The New York Times <http://tech2.nytimes.com/
mem/technology/techreview.html?res=9E2E1DB1 739F933A05751 C1A9629C8B63>
for a detailed discussion of the problems created by the depersonalization of service
through automated call centres.
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Once a connection is achieved, a caller may be served through a number
of phases. For instance, calls may be connected through the PABX to an
IVR that queries customers on their needs. By pressing 1, 2, and so on, a
client may not even have to speak with a CSR. If a client does indeed need
or wish to speak with a CSR, calls are routed from the IVR to an automatic
call distributor (ACD), a specialized switch that may be programmed to
route calls based on multiple criteria. Thus the incoming call may be
routed to the best available agent or, failing that, may be placed in a
queue (on hold). The rules and protocols required to decide whether
and to whom to route calls, and which calls to hold, are quite complex.

Clients placed on hold are typically exposed to music, commercials, or
other information, or a combination thereof. When clients decide that
whatever it was they were seeking is not worth the wait and hang up, they
are said to abandon or renege. Clients who do not renege are eventually
routed to a CSR. Callers who renege but then call back are styled retrials.
Callers who call but are dissatisfied with the outcome and so call again
are styled returns. Of course, satisfactory service can also lead to returns.

At this stage, computer-telephone integration (CTI) 'middleware' is
used to integrate telephone and database information. If a client is
recognized (via its ANI), then the client's record is returned and dis-
played on the agent's computer terminal screen. The more sophisticated
versions of CTI processing are used to integrate a special information
system, called a customer relation management (CRM) system, that is
used to track and manage clients' records and use these records in
making operational decisions.

A contact centre is the latest variation on the call-centre idea and is a
current trend in organizations that purvey analysis as well as information,
require greater client interactivity, and have open-ended service man-
dates.4 2 A contact centre is a call centre in which CSRs and IVRs are
complemented by services in other media, including e-mail, fax, Web
pages, and chat (in that order of prevalence). It is not infrequent for CSRs
to be talking with callers who are at the same time jointly navigating the
same Web site.

Contact centres are a result, apparently, of client demand for 'channel
variety' and the organizational pursuit of efficiency. The assumption is
that increasing the scope of the resources available to the CSR will reduce
queuing for supervisors and lead to greater self-reliance among callers,
who are likely to be repeat users. Contact centres represent more than

42 See Ger Koole, 'Performance Analysis and Optimization in Customer Contact Centers'
(Paper presented to the Quantitative Evaluation of Systems, First International
Conference, Enschede, the Netherlands, September 2004) in Proceedings of QEST '04,
IEEE, online: Institute of Electrical and Electronics Engineers, Computer Society
<http://www.computer.org>.
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the simple one-way provision of customer service. From a business stra-
tegy perspective, they reflect the idea that even when an organization
primarily sells products rather than delivering services, it can no longer
sell a product without providing follow-up service. What is being recog-
nized in the development of contact centres is that knowledge (not just
information) is embedded in products, and customers are purchasing
knowledge along with the product.

Call centres in their modern form are a reflection and result of the
phenomenon known as outsourcing, or the contracting out of customer
relations and support. But call centres need not be outsourced. Recall
that there is no particular reason why the provision of customer relations
services cannot be centralized within a large organization. The home
heating service of Esso and the 1-800 numbers of the Canada Revenue
Agency or Immigration Canada are examples where local customer
response - itself typically provided through a telephone line rather than
through on-site over-the-counter contact - has been replaced by a central
customer relations department. Such centralization is the first step
towards the dissociation of customer relations from the provision of ser-
vices. No longer need an electrician know how to sweet-talk a customer;
no longer need a sweet-talker know how to replace a fuse-box. Just as
Fordist principles can be applied to all kinds of material production, they
can be applied to the different components of governance production.

But the move to outsourcing of customer-service calls is different from
centralization. It has a built-in paradox. The centralization of customer
relations through an in-house help desk was driven by the idea that
customer service was a vital part of an organization's mandate and
required the same degree of expertise as the delivery of the goods and
services produced by the organization. Outsourcing, by contrast, is the
result of an emerging business and administrative model under which
direct interaction with customers is no longer considered to constitute a
'core institutional competency.' Indeed, one of the key arguments
offered as a rationale for outsourcing is that it allows corporations and
governments to offload services that do not directly improve their
products and services. This permits them to focus on those core compe-
tencies that do improve (make more efficient?) their operations. Of
course, the belief that customer service is not a core competency is one
reason that call centres are quickly becoming synonymous with long waits
on the phone, rising numbers of complaints, and general customer
dissatisfaction.

As noted, the nuts and bolts of a call centre are personnel, computers,
and telecommunications equipment. But today a fourth element may be
associated with an outsourced call centre: namely, an address in a
developing country. Today, the call-centre capital of the world is Banga-
lore, India, where thousands of young Indian CSRs answer the phones
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24/7 - typically providing technical support for us computer giants,
selling credit cards for global banks, scheduling maintenance and
servicing visits by local entrepreneurs, or even providing litigation
support.43

Of course, outsourcing is notjust a technique for managing customer
relations; it is not just about call centres. It occurs whenever an organiza-
tion subcontracts a business function - accountancy, telemarketing,
document management - to an outside supplier. The reduction of
communication costs and the standardization of software packages have
now made it possible to outsource all types of functions - janitorial
services, secretarial services, installation and repair services, and so on. In
their modern forms, call centres and outsourcing recall the organiza-
tional challenge put by Ronald Coase's paper 'The Theory of the Firm' in
the 1930s.'

The most innovative development of the call-centre technology and
strategy, in part generated in reaction to customer dissatisfaction with
outsourcing, is the so-called back-room call centre. The challenge is this.
How does an organization provide reasonably decentralized or local cus-
tomer service but, at the same time, make expert knowledge broadly
accessible to customers? Many organizations have taken to organizing
internal information on the call-centre model. McGill University, for
example, has an Information Services Technology Office that handles all
student and professorial inquiries on a call-centre basis. At the macro
level, the same phenomenon is occurring, except that, because the goal
is to structure business clusters, where back-room call centres can draw
on other knowledge resources such as a university or government-based
centre of excellence, they are not cheaper to run than outsourced call
centres.45

The combination of front-line hands-on customer services and back-
room call centres (actually these back-room call centres - whether

43 See, e.g., Suntec Web Services, one of the better known of such agencies, operating out
of New Delhi (online: Suntec Web Services <http://www.suntecindia.com>). Suntec is
ajoint venture formed by a leading US trial lawyer and a prominent India-based firm
of paralegals, accountants, financial analysts, and computer science engineers that
provides litigation support related to the prosecution or defence of any commercial
litigation matter.

44 Ronald H. Coase, 'The Nature of the Firm' (1937) 4 Economica 386. For a compelling
analysis of the political economy of international outsourcing, see Daniel W. Drezner,
'The Outsourcing Bogeyman' (2004) 83 For.Aff. 22.

45 The latest developments in call-centre theory are reported through the 'cluster
mapping project' managed by Michael Porter of the Institute for Strategy and Com-
petitiveness of the Harvard Business School, online: Institute for Strategy and Compe-
titiveness <http://www.isc.hbs.edu>. For a recent paper exploring the idea of clusters
see Michael Porter, 'Competitiveness and the Role of Regions' (Paper presented to the
Center for Houston's Future, Houston, TX, November 2002) [unpublished].



468 UNIVERSITY OF TORONTO LAWJOURNAL

outsourced or not - are most often operated as back-room contact centres)
means that the friendly-but-unhelpful voice syndrome is rarely encoun-
tered. To begin with, clients interact with someone whose expertise is in
dealing with people, not necessarily in processing requests for informa-
tion. In addition, because the back-room call centre is typically in-house,
there is an incentive among those answering the telephone to retain
good relationships with other parts of the organization. Decentralized,
often face-to-face client contact, combined with easy access to a back-
room contact centre, is particularly attuned to delivering high-quality
service (i) where information demands a physical service (as in the 'no-
heat' case), or (ii) where the client needs advice as well as information,
or (iii) where an organization has an open-ended service mandate, or
(iv) where situations of personal stress - health, taxes, immigration,
criminal arrest - require greater client interactivity.

Consider call centres (and outsourcing in particular) not only as a real
commercial and administrative practice but as an analogue for gover-
nance in general. As noted, outsourcing can relate to substance, to
procedures, or to an entire governmental operation. This is also true of
outsourcing via call centres - it need not be (in fact, it is not) simply or
exclusively a physical, spatial phenomenon involving the offloading of
government services. It is also the outsourcing of governance itself - by
deregulation, by privatization, and public-private partnerships - where
dealing directly with citizens is no longer seen as a core constituting
activity of government agencies, no longer a fundamental part of what
government does. That is, to borrow an idea from Fuller, government is
not simply the choice of ends (with the question of means being decided
simply on grounds of efficiency); it is also about the conception of the
endeavour of democratic governance that is implied by the selection of
particular means for achieving these ends.

Why, then, is communication with citizens not longer seen as a core
competency of government? Two reasons may be offered. The first is the
instrumentalization of politics. Politics (including the internal politics of
appellate decision making) is no longer a process of deliberation and
consensus; it has become the manipulation of majorities in which means
are trivialized. In addition, it reflects the gradual displacement of sub-
stance by process. Perfecting process - so nicely captured in the redolent
phrase 'natural justice' - is the technique for insulating substance from
critique.46

Outsourced call-centre governance is the transformation of politics into
technology, of substance into form, of ends into means. How different
the prognosis for governance would be were we to imagine, as an alterna-

46 Robert A. Samek, The Meta Phenomenon (New York: Philosophical Library, 1983),
explores in great detail the way in which modern knowledge systems enhance this type
of displacement.
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tive allegory, the back-room contact centre and, in particular, the in-house
back-room contact centre.47

III A governance menu in nine options

As I indicated in Part I, I think contemporary administrative lawyers have
made entirely too much of the distinction between 'lawyers' values' and
'civil servants' values.' Both are 'legal values.' Nonetheless, the distinction
is a useful figure, if only because it captures the fact that some lawyers talk
about civil servants as if they were an alien species driven by a bizarre
understanding of human interaction; the converse is true for some civil
servants. The actual practices of lawyers and civil servants are, however, less
dichotomous than their rhetoric. Before setting out my specific observa-
tions about differences between lawyers' values and civil servants' values
through a dialectic of call-centre and contact-centre government, I
should like to drive home this point with what might seem like a counter-
intuitive claim.

It might initially appear that the protocols and scripts for an outsourc-

ed call centre are the perfect illustration of how administrative gover-
nance can go wrong: call centres are what you get when you let manage-
ment experts tell you how to run the public service; they are the perfect
technology for irresponsible, unaccountable, and anonymous exercises of
arbitrary discretion; they privilege the system over the individual; they
make a fetish of proper procedures and following the rules. In a word,
the outsourced call centre is an institutional form that appears to reflect
popular notions of 'civil servants' values' run amok. There is much truth
in the perception that procedures and client relations in contemporary
government bureaucracies resemble what one gets from an outsourced
call centre. Anyone who has ever dealt with Immigration Canada's call
centre in Vegreville, Alberta, knows exactly whereof I speak.48

But there is also a striking counterpoint. I believe that an equally
(perhaps even more) apt reflection of outsourced call-centre government
in the modern state can be found in the governance instrument called
the judicial review process. Indeed, the approach to public administra-
tion prescribed by public law scholars who are ideologically committed to

47 A recent reflection on this theme may be found in David Mullan & Antonella Ceddia,
'The Impact on Public Law of Privatization, Deregulation, Outsourcing, and
Downsizing: A Canadian Perspective' (2003) 10 Ind.J.Global Legal Stud. 199.

48 Of course, this is exactly the failing identified in Sossin, 'Where No Law Has Gone
Before,' supra note 10. See also U.K. House of Commons Committee of Public
Accounts, BetterPublic Service through Call Centres (London: HMSO, 2003). For a general
discussion of mass adjudications in such contexts see Jerry Mashaw, Due Process in the
Administrative State (New Haven, CT: Yale University Press, 1985); and for a recent study
from Canada see Greg McElligott, Beyond Service: State Workers, Public Policy and the
Prospects for Democratic Administration (Toronto: University of Toronto Press, 2002).
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what Willis castigated as 'lawyers' values' is the very template and proto-
col for the design of call-centre government. Judicial review presumes ex
ante rationality, a regroupement of diversity under monolithic bureaucratic
rule, the outsourcing accountability to a non-substantive response
institution, the displacement of particular substance by abstract form,
and so on. 49 The outsourced call centre is Dicey's rule of law write large.

Why, then, the common misperception (especially among lawyers in
private practice) 50 about the proper governance analogue to the
outsourced call centre? Why the exemplary conception of courts and the
pathological conception of administrative decision making? I believe the
answer can be found in several places. First, most citizens have everyday
experience with government, and for them, governance is simply an
undifferentiated encounter with any public bureaucracy. 51 They do not,
however, generally interact with the courts, and if they do so, their
interaction is usually mediated by lawyers who have a personal investment
in ascribing any failings to extra-systemic considerations.5 2

Second, popular media are full of horror stories about underperform-
ing agencies and scandalous behaviour by high-profile public servants -
be it George Radwanski, Andr6 Ouellet, or any number of other cases.
Whatever newspaper horror stories there are about courts usually relate
to outcomes (lenient sentences, Charter aggressiveness) and occasionally

49 Compare the description of first-generation call centres offered by Porter,
'Competitiveness and the Role of Regions, supra note 45, with the description of the
forms and purposes of judicial review offered by Julius Grey, 'The Ideology of
Administrative Law' (1983) 13 Man.L.J. 35.

50 I specifically mention lawyers in private practice because general public assessments of
the performance of courts andjudges are not noticeably better than public assessments
of the performance of public administrators when the survey question is posed in the
light of actual experiences in court. See Tom R. Tyler, Why People Obey the Law (New
Haven, CT: Yale University Press, 1993). See also E. Allan Lind et aL 'In the Eye of the
Beholder: Tort Litigants' Evaluation of their Experience in the Civil Justice System'
(1990) 24 Law a& Soc'y Rev. 953; andJohn P. Esser, 'Evaluations of Dispute Processing:
We Do Not Know What We Think and We Do Not Think What We Know' (1989) 66
Denv.U.L.Rev. 499.

51 The problem is captured in the well-known administrator's lament that goes as follows.
'Question: What do you get if you put a tablespoon of fine wine in a bottle of sewage?
Answer: A bottle of sewage. Question: What do you get if you put a tablespoon of
sewage in a bottle of fine wine? Answer: A bottle of sewage.' One bad experience with
a public agency is quickly generalized into a comprehensive critique, and this even if
the dissatisfied user in question has already had numerous positive experiences with the
same agency.

52 See also, for a review of recent literature on judicial performance, Jos6 Juan Toharia,
'Evaluating Systems of Justice through Public Opinion: Why, What, Who, How and
What For?' in Erik G. Jensen & Thomas C. Heller, eds., Beyond Common Knowledge:
Empirical Approaches to the Rule of Law (Stanford, CA: Stanford University Press, 2003).
A qualitative empirical study of plaintiff attitudes towards a particularjudicial institution
- the small claims court - is presented in Macdonald & McGuire, 'Tales of Wows and
Woes,' supra note 1.
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personnel (unresponsive and disrespectful court officials, abusive or
incompetent judges, sexist and biased behaviour, etc.), rather than to
institutional design and systemic process performance (cost, delay,
complexity) .

Perhaps the most important cause of misperception, however, relates
to the way in which law and public administration are cast in contempo-
rary scholarly discussions. Invariably the legal model - the virtues of the
judiciary and the value of the rule of law - is presented in its most
idealized, abstracted light. The image is the conceptual reflection of an
aspiration. At the same time, the model of public administration - the
vices of bureaucrats and the pathologies of formulaic mass justice - is
presented in its messy everyday complexity. The image is the empirical
cataloguing of actual decisions.54 Imagine how debates about the charac-
ter of governance would change were the comparison to be between the
idealized model and aspirations of public administration and the messy
everyday world of municipal courts, the access-to-justice failings of civil
trial courts, or the little secrets of collegial (and non-collegial) appellate
decision making.

The search for categorical difference signals a fourth source of
misperception about the character of 'lawyers' values' and 'civil servants'
values': the reductionist urge. Neitherjudicial activity nor public adminis-
tration is monolithic. Between the hierarchical extremes of Canada's two
Sccs (the Supreme Court of Canada and the Small Claims Court) lies a
plethora of judicial institutions performing a wide range of functions.
Only some of these functions can be styled as adjudicative, and even
fewer meet the criteria for classical adjudication. 5 Similarly, public

53 This is not to say that similar types of systemic complaints are never made about courts
andjudges. Increasingly they are, as media critiques of outrageous statements byjudges
and scholarly studies reported in the access to justice literature reveals. For a recent
review of this literature see R.A. Macdonald, 'Access to justice in Canada Today: Scope,
Scale and Ambitions' in W.A. Bogart, Frederick H. Zemans, &Julia Bass, eds. Access to
Justice (Toronto: Law Society of Upper Canada, 2005) 19. In this text I merely signal that
media portrayals appear to hold courts to different (and less rigorous) performance
standards than public agencies and that the focus of media critique is generally on
different types of failings. So, for example, issues of cost and delay of civil justice are
almost never attributed to management failings within the judiciary; the root cause is
said to be government policy and financial constraints. Courts and judges are not
expected to suffer from ordinary vices; agencies and administrative officials are.

54 A good example of playing both sides of Oliver Wendell Holmes's dictum ('the life of
the law has not been logic, but experience') to praise courts for their exemplary
character and to cast public administration in an unfavourable light can be found in
Grey, 'The Ideology of Administrative Law,' supra note 49. For an alternative
perspective see H.T. Wilson, 'Discretion in the Analysis of Administrative Process'
(1972) 10 Osgoode Hall LJ. 117.

55 By'classical adjudication' I mean adjudication in the sense developed by Lon Fuller in
'The Forms and Limits of Adjudication' (1978) 92 Harv.L.Rev. 393. For an illustrative
counterpoint see Abram Chayes, 'The Role of the Judge in Public Law Litigation'
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administration is incorrigibly various. Governance effected by a motor
licence bureau is hardly the same as that reflected in the administrative
process of the CRTC.

What is more, it is misleading to speak of 'lawyers' values' and 'civil
servants' values' as if each label referred to a single set of programmed
responses internalized by lawyers or civil servants.5 6 What finite list of
'lawyers' values' does a litigator whose practice is devoted to high-profile
mass-tort suits share with a social welfare advocate, a family mediator, or
a policy development practitioner in an Attorney General's department?
What finite list of 'civil servants' values' does a local farmer acting as a
part-time inspector under a provincial Bees Act share with a regional
director of the Legal Aid Plan, the Chair of the Public Service Commis-
sion, or the executive director of a provincial law society?

This last point compels an answer to a question that I (and most
commentators) have heretofore avoided: What actually was the McRuer-
Willis debate about? In the call-centre scripts immediately below, I essay a
response. Let me foreshadow it now. Whatever the protagonists them-
selves may have thought, and whatever their supporters may think now,
the debate was neither simple nor unidimensional. It was implicitly
carried on at several levels around several issues. Here are some: (1)
What is the relationship between formal, explicit, framework (or institu-
tional) rules and informal, implicit, organic rules in guiding discretion?
(2) Can procedural expertise (means) be separated from substantive
expertise (ends)? (3) Is the principle of legality monolithic (the rule of
law) or pluralistic (the rules of laws)? (4) How much effort to achieve
good governance should be deployed to correct specific 'errors' and how
much to improve systems? (5) How much attention should be paid to
internal accountability mechanisms and how much to external oversight
mechanisms? (6) Should structures of supervision and review (whether
internal or external) be directed primarily to producing conceptual
elegance or pragmatic accountability? and (7) What, finally, should be
the scope and the role ofjudicial review of administrative action?

The nine vignettes that follow are meant to illustrate, drawing on
Willis's critique of the McRuer Report, both the continuum between law

(1976) 89 Harv.L.Rev. 1281. A general overview of the multiple roles played by courts
today may be found in Macdonald, Prospects for CivilJustice, supra note 34.

56 Recall the earlier observation that the distinction between 'lawyers' values' and 'civil
servants' values' is a one of degree, not of kind. That said, for a recent example of the
types of structural and procedural recommendations that result when lawyers are let
loose on administrative processes, see 'Guiding Principles for Administrative Justice
Reform in British Columbia - Summary of Recommendations from a White Paper
Prepared for the Attorney General of British Columbia, July 2002' (2003) 16
Can.J.Admin.L.& Pract. 17. See also S. Wexler, 'Non-Judicial Decision-Making' (1975)
13 Osgoode Hall L.J. 839.
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and public administration and the diversity of responses along that
continuum.5 7 They initially frame the variegated sets of 'lawyers' values'
as instantiations of outsourced call centres, and the multiform sets of
'civil servants' values' as instantiations of back-room contact centres.58

The point, ultimately, is to suggest that the best reflection of legal values
for the project of twenty-first-century governance (whether in the public
administration bureaucracy or in the judicial bureaucracy) is that derived
by analogy from the back-room contact centre.

1 Welcome to the Governance Call Centre. Your call is important to us. Please
help us to serve you better by selecting one of the following six options.

'Important? Oh sure! Why are these recorded scripts always so patronizing? If
I'm so important why am I talking to a machine? Why can't Ijust state in my own
words what I want?'

(a) Problem: Path dependence
Call centres are governance systems. All systems are designed to constrain
their operators and their users. They are, moreover, typically structured
for the convenience of their operators: the logic is to treat the user as a
datum to be processed more than as a client to be served. The canonical
design calls for an enunciation of the strategy (or the ends sought)
before setting out the processes, technology, personnel, and facilities to
be used (the means). Particular system goals are framed narrowly so that
means (processing) can be streamlined. Once this happens, the system
generates a series of unidirectional paths to narrow inquiry. This path
dependence is managed by requiring callers to press, say, 3, and then 1,
and then 3, and so on until the problem is defined down so as to be
actionable through a solution that 'exits' the problem.

(b) Lawyers' values: Not all problems are suitable for adjudication
Consider thejudicial process in the light of the design features of the call
centre. Path dependence in civil litigation drives conflicts towards a form
that can be adjudicated. There is normally little room for open-ended,
bottom-up client construction of problems to be addressed and choices

57 I had originally framed this part of the paper as seventeen governance options, many
of which reflected only minor thematic differences. At the request of the editors, I have
combined the first thirteen into five. For ajustification of attending to detail and minor
difference in administrative governance that draws on Willis's own work, see
Macdonald, 'Office Politics,' supra note 8.

58 Obviously, in developing the argument through the non-interactive queuing protocol
of a typical call centre I am trying to make the second-order point so nicely framed by
Fuller, 'Means and Ends,' supra note 36, namely: in governance structures the medium
will always be part of the message. For a similar claim see Sossin, 'Where No Law Has
Gone Before,' supra note 10.
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to be made (or solutions sought, discovered, created). Claims that are
not formally and officially recognized by pre-existing rules of law are
made invisible. This top-down pre-categorization of what counts as valid,
recognizable problems - the transformation of conflicts into civil dis-
putes - and their accompanying 'solutions' compel either disengagement
(reneging, in call-centre argot) or, as is more likely, a kind of forced fit of
a messy real-life problem into a recognized cause of action or head of
damages so as to get some kind of service. The reconstruction of prob-
lems through conciliation or mediation occurs only when conflicts are
'exited' from the system, or when the former are conceived as bumps
along the road towards the eventual adjudicative decision.

For lawyers and judges, adjudication is, like a call-centre protocol, an
article of faith more than the consequence of empirical investigation into
the best processes for serving clients. This intellectual path dependence
means that most proposals for improving administrative justice are long
on ex ante conceptual analysis. They carefully examine the words of the
statute book - looking at how the powers of certain decision makers are
phrased and categorizing diverse administrative processes. But they do
not explore how these powers are actually exercised. A failure to examine
case loads, resources allocated, and mandates given to decision makers
generates proposals for action that recur to the familiar: hive off
adjudicative functions to specialized independent decision-making
tribunals modelled upon the courts. Not surprisingly, these reports
downplay the limits of adjudication in situations of mass decision making,
the indefeasibility of adjudicative decisions once taken (resjudicata), and
the continuum of policy formation and policy implementation.59

(c) Civil servants' values: Multiple processes of social ordering
While systemic goals are needed in order to orient the actions of opera-
tors, these goals cannot be fixed once for all. They must be responsive to
client demands and political choice - that is, kept under constant
revision. Mission statements, logos, staff retreats, self-evaluations, sugges-
tion boxes, in-service training, and customer feedback forms are mecha-
nisms that point beyond call-centre government to the constructive
potential of contact centres. Where agency reports, training manuals,
organigrams, and other internal documents are gutted not for glitches
but for overall orientations and policies, it is easier to escape a pre-set
logic and offer workable recommendations for reorganizing the manage-
ment and operations of particular bureaucracies, or for redefining a leg-
islative mandate. Instead of focusing on ex post facto redress under a uni-
form template of adjudication, the goal is to discover the key ex ante
determinants of good governance in any system - personnel and process
- and address problems arising in this dimension.

59 This theme is addressed directly in Willis, 'Lawyers' Values,' supra note 6 at 352-3.



CALL-CENTRE GOVERNMENT: FOR THE RULE OF LAW, PRESS # 475

Contact centres attempt to meet the demand for multiple, diverse
channels of communication and the demand for more openness at the
beginning of the service relationship (e.g., via telephone, e-mail, fax, and
chat) to permit clients to construct claims, define problems, and imagine
solutions discursively. Client-generated contributions gleaned through
feedback loops can be incorporated into the script design that structures
the basic customer-response system. This requires that concern for
improving performance be directed at all administrative processes - rule
making, contracting, licensing, mediating, and investigating. Agencies
would move from a monologic, path-dependent call-centre model of
'governance as litigation' to multiple processes that privilege open-
ended, interactive fora for discursive, dialogic problem definition and
solution. The goal for a contact centre is not to make all governance
conform to the model of adjudication but to hold all governance (includ-
ing governance by adjudication) to norms of impartiality, independence,
accountability, efficiency, and responsiveness.

2 For service in legalese, press 1; for service in bureaucratic jargon, press 2.

'I just want to speak with someone who will speak to me in plain everyday
language. My problem is notjust a legal problem. Why isn't there someone who
cares about all the personal concerns I have?'

(a) Problem: Constraints of culture; labelling as client re-education
The dominant feature of the call centre is that issues can be described
only in the pre-set language. Every call centre has an institutional culture
that influences the construction of choices and alternatives, and predis-
poses it to frame responses according to its own internal decisional logic.
The system requires clients to make a choice of options, however unin-
formed or misunderstood they may be. This choice entails several yet
more specific, yet more detailed embedded or nested choices. Particu-
larly when a caller's 'problem' is uncertain or inchoate to begin with, the
end result is usually a progressive redefinition and re-characterization of
the initial problem so as to make it unrecognizable to the caller.

(b) Lawyers' values: Methodological individualism - rights talk
Lawyers understand governance institutions with the individual in
mind.60 Their conception of abstract individualism aims to eliminate any
process or structure that recognizes socio-demographic differences in the
definition of legal subjects. The idea is that better, clearer definitions of
statutory powers and more detailed standards will ensure that decisions
are taken on an objective basis. But the individual in law is not only a
'legal subject' (a person with a story) but also a 'client of the system' (a

60 Willis's best exposition of this idea is in Willis, 'What I Like,' supra note 7 at 7-8. See
also Willis, 'Lawyers' Values,' supra note 7 at 354.



476 UNIVERSITY OF TORONTO LAWJOURNAL

user). Frequent end users are likely to become more and more adept at
navigating the system and knowing 'when to hold and when to fold.'
This, in turn, advantages some to the detriment of others: social inferiors
typically lose to social superiors; organized interests typically lose to
unorganized interests; those out of the socio-economic mainstream
usually lose to those within it.

Lawyers prefer institutions that can deal with their privileged dis-
course. This privileged discourse is almost always legalese, or the charac-
terization of human relationships in terms of rights. The literature on
rights talk reveals the pathologies of the call centre: if all you have is a
right, every issue looks like an infringement or an abuse. Whether it is
the client or the lawyer who desires the rights, this strategy betrays a
central purpose of official law: the co-optation of the citizen in the guise
of a promise of moral vindication. The attraction of rights is, of course,
that they permit adversaries to be described in the same way that health
professionals describe illness. There is an external pathology with a
name. Lawyers can then play the role of master technicians who deploy
rights to not to treat disease, but to extirpate evil.

(c) Civil servants' values: Agency epidemiology - naming, blaming,
claiming in multiple registers

Public bureaucracies also have a dominant culture: the culture of an
interactive contact centre. Successful public administration happens
because front-line structures are successful; and when most successful,
these structures are messy. They are constantly buffeted by the demands
and exigencies of practice. Public administration under conditions of law
that is general, policy that is fluid, and facts that are constantly evolving is
successful only when agencies and organizations have a strong (although
often implicit) culture of public service generated from within. Success-
ful public administration happens when decision makers are responsive
to the real problems that their clientele faces - not the legal problems
that administrative law says their clientele faces. Bureaucratic rationality
is not ex ante, formal, conceptual, and systematic; it is ex post, substantive,
empirical, and particularistic.

Real communication requires listening to and engaging with the
concerns expressed by interlocutors in the language they use. This means
attending to the diversity of expressions by which the user iterates and
reiterates a problem under collaborative prompting. To facilitate this
naming, blaming, and claiming in multiple registers, a bureaucracy must
draw on the multiple sources of its own normativity: its explicit norms
(legislation, regulations, by-laws,judicial precedents, official policies, and
so on) as well as its implicit norms arising from interaction among mem-
bers and with clients (custom, usages, practices, general principles, con-
ventions, values, mores, and so on). Seeing administration this way sheds
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light on the array of agency law that never finds expression in published
precedents, policies, regulations, or rules.

The civil servant wants both enough room to manoeuvre so as to do
what is sensible in carrying out legislative policy and some guidance from
the legislature as to what to do in liminal cases. This is not absolute
discretion. Just as contact centres have their protocols and decision trees
that frame the frontiers of action, agencies have their constitutive law
that prevents, for example, a line-fenceviewer 6' from ordering the
destruction of an infected abandoned orchard. But non-liminal cases are
decided within a logic of the 'reasonable' or 'sensible' decision, where
reasonableness and sensibleness are framed by an ambient agency
culture.

3 Thank you. To assist us in handling your call please listen carefully to the
following list of procedures: to review your options, press *; to listen to the
previous menu, press #.

'I have a simple request, but I can't figure out what these rules and procedures
are really driving at. There's something wrong with a system that makes me do
everything twice.'

(a) Problem: Proceduralism and jurisdiction as meta-phenomena
A call centre is usually designed to respond to all inquiries that are even
marginally related to its mandate - even if it rejects them. This kind of
comprehensiveness promises efficiency and flexibility. But comprehen-
siveness can be achieved only through strict proceduralism and catego-
ries that purport to be self-evident. A menu of procedural and jurisdic-
tional rules works best in easy situations where a single solution is obvi-
ous. But it cannot provide guidance about which of two or more prima
facie appropriate choices to select, or how to reach an appropriate
decision that has not yet been thought of. No rule-based system (except a
hermetic 'expert-system') can perfectly predefine the conditions of its
own applicability. Moreover, remnants of vestigial uses can clutter and
complicate an otherwise coherent system, usually because institutions
providing services do not want to abandon previous decision protocols.

(b) Lawyers' values: Naturalistic, watertight taxonomies - legal atavisms
All knowledge systems depend on characterization protocols. The legal
protocol is one that claims to comprise a finite set of rules that assumes
that the taxonomy on offer is the only correct way to organize knowledge.
Its categories are both self-evident and necessary. Detailed procedures

61 A 'line-fenceviewer' is appointed under section 2 of the Line Fences Act to arbitrate
disputes relating to the placement, construction, and repair of line fences: R.S.O. 1990,
c. L-17, s. 2.
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reinforce these 'naturalistic' claims by subsuming categorical judgements
under process requirements. Not surprisingly, the subsumed natural cate-
gories do not track the messy, everyday concerns experienced by clients.
Providing an institution with a limited menu of precise problem catego-
ries and accompanying resolutions reinforces the idea that the options
given are exclusive and watertight. The appeal to natural categories in
call-centre protocols occludes the displacement of concern with sub-
stance by a preoccupation with procedure.

A key feature of the common law is its capacity to dissimulate change,
usually by maintaining the form of legal doctrines even as their content
evolves. This common law tradition was built up during the seventeenth
and eighteenth centuries, at a time when lawyers and judges were at once
hostile to government and overly solicitous to the individual.62 Despite
living in an age of statutes and regulations, lawyers still prioritize judge-
made law. Because even explicit law reform tends to be conservative and
incremental rather than revolutionary, existing redundancies are difficult
to excise and new initiatives are constrained by the vestiges of past
regimes. Consider the contrasts between the remedial structures of
Ontario's Judicial Review Procedure Act 6 3 and the Federal Court Act.6 4

An array of new options may frustrate the lawyer's expectations of
stability and predictability; but leaving such vestiges in place increases the
likelihood of duplication, which, in turn, generates ambiguity and
inefficiency while also constraining substantive innovation.

(c) Civil servants' values: Constructed, overlapping categories -
allocating choice

Public bureaucracies with specialized mandates necessarily confront the
fact that categories are neither natural nor watertight. Moreover, to
propose general and mandatory statutory codes to ensure 'due process'
introduces (via the back door) categorical necessity into decision-making
institutions that were created, in large measure, to contest claims of
conceptual necessity. When following the'prescribed ritual is more
important than getting at the merits, categorical and procedural objec-
tions simply permit the invocation of general principles to trump tailor-
made procedures that actually permit agencies to fulfil their legislative
mandates.

Every agency has a plethora of unwritten rules, policies, and proce-
dures that constrain action. The problem is that too few of these tacit
normative practices are understood as such. In consequence, much
energy is devoted to making all agency law explicit. This is largely wasted,

62 The image is taken from Willis, 'Lawyers' Values,' supra note 6 at 353.
63 R.S.O. 1990, c.J.1.
64 S.C. 1985, c. 16 (3d. supp).
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since there can never be the exactly appropriate canonical formulation
of an agency-sensitive procedural norm. Moreover, even were this
possible, the norm will actually shape and channel behaviour only when
it is embedded in the on-the-ground practices that constitute. an agency's
implicit law.

The principle of 'uniqueness,' Willis observed, is paramount in
attempting to overcome dysfunction or pathology in public agencies. If
the lawyer sees and seeks uniformity, usually through formal, explicit
rules about jurisdiction and procedure, the civil servant usually sees
diversity, usually by noting the informal, implicit rules through which the
quality and performance of decision makers are enhanced. In this light,
bureaucracies in search of rules prefer comparatively fewer, compara-
tively more flexible and purpose-oriented rules. The central theme of
most public governance, especially where multi-functional agencies have
been created, is that the legislature has not sought to deal with a particu-
lar problem of governance through an incremental, court-managed
statutory change. Rather than legislatively piling on procedural choices
that maintain existing institutional forms, the idea is to withdraw a field
of regulatory activity from the courts. Uniform meta-norms should be
proposed only after a careful review of all the individuating circum-
stances of particular agency normativity.

4 We are sony. Your selection is invalid or currently unavailable. Please listen
once more to the following options before trying again.

'This is ridiculous. I have a problem, but I am not sure what to call it. I pressed 3
because it seemed like the most appropriate choice, but I was redirected to
option 4, which is not what I wanted at all. Now I'm stuck.'

(a) Problem: No proactive voice; frozen questions - frozen answers
A call centre is meant to anticipate every client problem in a manner that
is idiot-proof. It is solution or remedy focused, not prevention oriented.
Call centres do not allow clients to participate in system design or in the
policy-making process. They presume that the choice whether or not to
have a call centre, or to outsource, is not one that belongs with the client.
The static design of the call-centre system is meant to avoid feedback
loops and other means for contesting a response. Call centres perfectly
reflect the classic definition of institutions as 'frozen answers to funda-
mental questions. ' 65 The choices presented to clients are unlikely to be
up-to-date, apace with social, political, and economic circumstances.
Even if specific choices are contemporary, the call centre takes on a life

65 The expression is from Mary Douglas, How Institutions Think (Syracuse, NY: Syracuse
University Press, 1986).
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of its own and a self-sustaining capacity to reproduce itself. It becomes
both a response service and an archive. Through filing rules, an inven-
tory of stereotyped characterizations that frame responses to inquiries
from repeat clients can be generated.

(b) Lawyers' values: Remedial law - dispute resolution - corrective
justice

Citizens who make use of legal institutions are often seeking not only a
solution to their problem but a meaningful sense of empowerment and
interaction. They want a role in understanding their situation and, if
necessary, in crafting a solution to their problems. Lawyers' values and
their pseudo-interactive practices are deployed more with a view to
collecting additional information so as to steer the client more effectively
toward one predetermined solution rather than another. As this pseudo-
interaction moves to narrow options, the legal remedies on offer seem
more attractive. And as remedial options become narrower, client
problems become defined in increasingly end-oriented terms, and the
optimal outcome for the client is recast as a matter of choosing the best
remedy. For the person unsure if she has a problem, unsure if she wants
to proceed, unsure if she is in the right place - in brief, for the client who
is less interested in the remedial choices of the legal system - this goal
orientation engenders frustration and powerlessness.

A central preoccupation of lawyers is justice. Not justice in any tran-
scendent sense. Not even justice in distributions. Distributive justice -
suum cuique tribuere- belongs to the political, not the legal. Legal justice is
corrective justice. And corrective justice is ultimately grounded in the
procedural meta-principle 'treat like cases alike.' But this begs the ques-
tion, 'What are like cases?' Enter rules, to give right answers and wrong
answers to predefined sets of recognized questions. A reliance on rules to
resolve problems presumes that there are also right versus wrong (or
irrelevant, immaterial, invalid, unrecognizable) questions. The task is to
enshrine the right answers to the right questions in the right rules that
operate in the right contexts. Hence the quest for a precedent, a previ-
ous mode for handling a problem, and workable solution that can
obviate the need to reconsider a previous answer.

(c) Civil servants' values: Preventive public administration - dispute
creation - distributive justice

Meaningful governance requires meaningful interaction and, with inter-
action, cooperation. Interactive governance ensures that it serves its users
by recognizing and encouraging citizens to assume an active role from
the outset in the definition and solution of their problems. By contrast
with the last best hope of responsive, remedial law - alternative dispute
resolution - the promise of preventive public administration lies in
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'alternative dispute creation': the creation by clients of 'alternative
disputes' to those presumptively given by the system. Like preventive
medicine, preventive public administration pushes cooperation to the
earliest stages of interaction. In generating an ethic of cooperation with
clients, the most crucial determinant is to enhance the quality of an
agency's internal life. Strategic indicators of how well that internal life is
grounded in interactive cooperation include the following: How does the
president or chair of an agency interact with members, and how do
members interact with lower-level agency personnel? Are all offices of the
same size, or are some luxurious while others are Spartan? Do sharp
hierarchies characterize the agency organigram?

Good public administration accepts the premise that it is better to get
the wrong answer to the right question than the right answer to the
wrong question. As in a contact centre, crafting questions that are
sensible and meaningful to citizens is the first step to achieving a just,
satisfactory answer. Of course, it may turn out that it is beyond the power
of the governing agency to formulate an appropriate solution to a
particular question. Public administration faces equivocal situations far
more often than those who seek right answers at all costs think. After all,
to be engaged in developing and administering policy is to confront
some of the most confusing, complex, and political questions of social
living. Civil servants are often confronted with situations out of which no
obvious question, let alone answer, follows - for which there is, in other
words, no specific precedent. Attending to the unpredictability of life
and attempting to help users make something meaningful out of it in
one's own bailiwick is the aim of governance. This, of course, is not to
deny the importance of rules in public administration; but the quest for
presumptive rules should not be the default governance position. 66

5 We are sorry. Due to heavy demand we are experiencing delays. Please stay on
the line to retain your priority.

'Why all this preliminary rigmarole when I have a problem that needs personal
attention? Why can't they ever tell me how long it is going to be? At least I can
see the length of a line at a service counter. I'm getting process out my ears, but
no substantive response. Why is everyone so afraid of make a mistake?'

(a) Problem: Governance mismatch - insufficient mandate
A call centre is meant to provide a correct answer that can be integrated
within a known decision tree. The system creates the illusion that the
justification of a decision drives the discovery of a solution. The applica-
tion of rules, however, guarantees only that cases will be explained in a
particular way. It does not ensure that the outcome of cases will be

66 Willis attends to this problem in 'Lawyers' Values,' supra note 6 at 357.
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predictable; nor does it ensure that cases will be settled in a manner that
is substantively just or appropriate. The logic of the call centre is to exit
the client from the system within a predetermined time frame. Call
centres presume that the controlling value of government is the efficient
disposition of cases. But government, like law, is inescapably political.
The recognition and resolution of problems within the system are suf-
fused with concerns that often have little to do with a citizen's problems.
Coded interpretations such as efficiency, impartiality, and fairness permit
these individual concerns to get lost when in competition with manage-
ment and employee concerns such as workload, status, and resources.

(b) Lawyers' values: Closed justificatory structures -jurisdictional errors
In conventional understandings, legal rules are believed to produce
certain and predictable results. The fear that decision makers may abuse
discretion leads to a preoccupation with enacting increasingly detailed
rules and protocols. Jurisdictional review requires courts to characterize
their intervention as flowing from errors that arise because agencies have
misunderstood the limits or the purposes of their authority. These, of
course, are not the kinds of 'errors' routinely committed by agency
decision makers: transport tribunals do not generally award divorces.
Many 'errors' committed by front-line decision makers are not errors at
all, but simply legitimate disagreements between courts and agencies as
to what outcomes and processes a particular statutory authority entails.
Almost all the rest result from a minor misapplication of a fluid policy in
constant evolution, a mistake about the meaning of a statute or regula-
tion resulting from non-culpable lack of knowledge, or a good-faith,
though inappropriate, attempt to bring implicit and off-the-record
official policy (such as a directive to control expenditures) to bear in the
evaluation of an individual case. In none of these cases is the error the
result of a consciously inappropriate exercise of discretion. Cutting back,
confining, and checking discretion may provide the illusion of gover-
nance under law by framing patterns of justification, but it does not
actually affect the process of decision itself.

In the judicial model, substantive accountability simply means expert,
efficient, and accountable systems to ensure that all problems are
assigned to their proper locations and processed appropriately. But most
'due process' rules do not induce parties and decision makers to focus on
the substance of the question to be decided and do not conduce to a
review of 'legislative' as well as 'adjudicative' facts. From the outset,
administrative and regulatory processes have been justified on the
grounds that social meaning is constructed and that public administra-
tion is necessarily political. Expertise in human affairs does not consist
only of abstract or formal knowledge, easily transportable from one
policy domain to another. It resides in the politics of the policy domain
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itself. In administrative law, expertise is the ability to marry experience
(knowledge of the field), logic (knowledge of legal process), and intu-
ition (judgement) with an understanding of the policy goals set out in an
agency's legislative mandate so as to deduce a reasonable course of action
in a particular context. It is a mistake to assume that an approach that
focuses on formal knowledge (that outsources technical or process
expertise) will always be the most efficient means to achieve good
governance.67

(c) Civil servants' values: Pursuing the policy mandate - internal agency
normativity

The injustice of defeated expectations may, in certain circumstances, be
coterminous with substantive injustice. The site of defeated expectations
is not that of too much discretionary authority; it is, rather, that of
capricious and unpredictable rule application. In other words, the grant
of discretion does not mean that public officials will engage in arbitrary
or irresponsible conduct, deciding cases however they like. Bureaucracies
build up governing principles and commitments that are as real, perma-
nent, and legal as those of the courts to guide them in the day-to-day
exercise of what only appears on paper to be entirely unfettered discre-
tion. In other words, the biggest impediment to accountable decision
making is not that 'low-level petty bureaucrats' are arbitrarily terrorizing
the public by exercising power on a whim; rather, it is that front-line
public servants are so terrorized by a formal logic of legalism that they are
disinclined to exercise discretionary judgement when they know they
should. A surfeit of explicit, detailed rules, policies, and procedures that
focuses a decision maker's attention on 'going by the book' and on 'risk-
averse' behaviour conduces to the making of bureaucratically 'correct'
rather than substantively appropriate decisions. No bureaucracy over-
focused on avoiding mistakes will systematically achieve its policy man-
date. Good governance depends on public servants genuinely accepting
the policy goals imposed by an agency's organic legislation.

Bureaucracies where employees like their jobs the best usually per-
form better than others. Institutions where employees feel that they are
well trained, that they are doing an important job, that they are given
sufficient authority to carry out their mandate, and that they are being
properly remunerated are invariably most attuned to meeting the expec-
tations of their clientele. Processes and desired goals are better under-
stood not as discrete objects but as means-ends composites; each must be
conceived and recalibrated in terms of the other in an ongoing cycle of
readjustment. In this light, zeal in pursuing the policy mandate - of

67 This I take to be one of the central points Willis is raising in 'What I Like,' supra note
7, esp. at 4-5.
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imagining governance as the development and application of policy
where expertise informs redistribution of private right - is not the biggest
threat to administrative independence. In fact, internal politicization - a
well-developed internal agency normativity - is a prophylactic to the real
contemporary threats to independence, namely, concentrations of power
in the private sector (agency capture); partisan politics that subvert
agencies through out-of-channel interference in individual cases; policy
trusteeship imposed on agencies by an over-aggressive court system that is
responsive to organized interests with the resources to invoke judicial
jurisdiction; and, finally, and most rarely, personal corruption - from
rent-seeking and bribe-taking within agencies.

6 To speak to the customer service representativefor your zone, press 0. To ensure
quality control and improve training of our staff, this conversation may be
recorded.

'I pressed 0 to speak to a person directly, but after what seemed like an endless
wait, I had to press 0 again. And then, all the person that spoke to me managed
to tell me was that the problem was actually my fault.'

(a) Problem: Inadequate resources for the system
Call centres are meant to enhance responsiveness to customer concerns
by centralizing expertise and problem 'solving in an accessible institution
that focuses on the form of an inquiry. But use of a streamlined service
inevitably outstrips available resources. As a result, actual mandates are
always being recast more narrowly than their advertised possibilities.
When the objective is to dispose of the call in twenty seconds, fact-specific
options that require thought, iteration, and judgement cannot be built
into the operations mandate. A contact centre is efficient in its allocation
of problems and queries, but its procedure protocols will not lead to the
kinds of substantive efficiencies desired by those who seek to palliate the
effects of insufficient resources in the system.

(b) Lawyers' values: Fetishizing 'errors,' not attitudes
Many recommendations for a better administrative justice are call-centre-
type proposals. They rest on rationalizing characteristics of governance
failures in formal terms: abuse of discretion, procedural unfairness, or
excess of jurisdiction. They do not normally address public attitudes
about the substantive performance of bureaucracies. They do not speak
to perceptions that many decision makers are arrogant and inattentive.
They do not pass judgement on feelings of disempowerment resulting
from remote, hyper-rational processes whereby people are herded from
point to point like cattle. They do not aim to fix the causes of a public
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sense that the powerful are able to manipulate the system for their own
advantage.

Yet these are the everyday events of maladministration that give rise to
suspicion about the incompetence and officiousness of decision makers.
These are the perceptions that lead the public to conclude that a process
is being run in the interests of officials. And this is why the public has a
sceptical attitude to claims that an agency aspires to serve the general
interest in pursuing its mandate. The rule of law approach aims at
correcting mistakes that speak to the scope of authority as defined by a
legislative delegation - as legal errors. Even though most unfairness in
public administration operates within a legislative mandate, only cases of
injustice that can be recast as formal failures - that involve the frontiers
of a statutory power - appeal to the lawyers' fetish.

(c) Civil servants' values: Fixing maladministration
Because maladministration most often relates to attitudes and behav-
iours, few errors reflect bad administration, and bad administration is
rarely reflected in explicit errors. The key to system improvement lies in
developing sound internal mechanisms, practices, and processes of
accountability. That is, the values, procedures, and practices of institu-
tions weigh more heavily than their organic or constitutive legislation in
ensuring accountability. It is the quality of implicit, internal agency law
that is most in need of nurture, both through external oversight institu-
tions and through attention to organizational culture. Institutional
accountability flows from enhanced personal accountability at all levels of
a bureaucracy.

These are the concerns that the idea of an ombudsman, for example,
is meant to address. But, strangely, Willis objected to the ombudsman
idea just as McRuer did.68 He saw the institution as nothing more than 'a
cadi under a palm tree setting all things right.' 69 To imagine that the only
function of the ombudsman is to correct individual 'low-level' mistakes is
to miss the point. The central role of the ombudsman is to verify whether
the individual case is an instance of a systemic problem. To see
maladministration as a function of design is to imagine that the ombuds-
man will function as a back-room contact centre. An ombudsman does
not demand an unrealizable, pristine ideal-type administration. Because
perfection is unattainable, the aim is to hold public officials accountable
for justifying the inevitable trade-offs - for example, between efficiency

68 See Willis, 'Foreign Borrowings,' supra note 6 at 275-8. The doubts of McRuer and
Willis notwithstanding, and as Willis predicted, the Ontario legislature enacted an
Ombudsman Act in 1975: S.O. 1975, c. 42 (now R.S.O. 1990, c. 0-6).

69 Willis, ibid. at 275.
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and responsiveness - they must make in the design and execution of
their mandate.

7 Thank-you for waiting. How may we help you today? [...] I'm sony, we can't
do that.

'I contacted the agency, and its members were sympathetic to my concern. But
they said that the policy manual prevented them from treating my case in the
unique way it deserved.'

(a) Problem: Value-laden, open-textured standards
Call centres have first-order protocols that structure policy decisions
about how to stream callers in the language of impartial rules. The theory
is that rules can hold authority in check and depersonalize its exercise.
Second-order protocols for managers are meant to -ensure that the
elaborate procedures and the heavy burden of external accountability
placed upon decision makers will always conduce to achieving the policy
meant to be driving the organization. Frequently, the fungible first-level
decision maker tells the equally fungible client what to do based on these
often-hidden standards serving an often-unannounced general policy.

(b) Lawyers' values: Charters of rights
The ideology of legalism - the belief that ethical conduct consists in
following the rules laid down - sustains a particular view of public
decision making that questions much administrative decision making.
The presumption is that the exercise of all public authority is an infringe-
ment of the liberty of the subject and must therefore be constrained. The
constraints are of two kinds: procedural and substantive. In its highest
and best rule of law form, control of public decision making must be
subsumed under the general value-laden, open-ended standards associ-
ated with a constitutional bill of rights. This conception of the rule of
law, of course, occludes one of the central purposes of public governance
- namely, the pursuit of redistributive justice through state action.

Willis (obviously) and the McRuer Commission (surprisingly) were
sceptical about constitutional bills of rights. McRuer's root objection was
that the integrity of judging depends on maintaining a distinction
between law and politics. The arguments are familiar: (a) ideological:
judge-made law is not democratic; (b) institutional: courts are not as well
equipped as are the cabinet and legislature; (c) practical: What to do
when the courts get it wrong? get a constitutional amendment, which is
hard; (d) the less-than-successful record of the US Supreme Court with
social reform legislation. To this list Willis added (e) the tendency of
organized interests to capture the courts and sell 'the public interest'
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down the river.70 One might wonder, as Willis did, why McRuer did not
reflect as deeply on thejudicialization of the administrative process as he
did on the politicization of the judicial process.

(c) Civil servants' values: Weighing public policy
This view of ordinary legal rules does not do justice to the way in which
they are actually wielded by officials, including courts. If these rules were,
in fact, utterly transparent, impartial, and depersonalized, citizens would
look past decision makers and directly to rule makers. Rules in the form
of Charter super-norms are not fundamentally different from ordinary
rules: they are not sufficient, of themselves, to provide a handle on the
policy and value questions behind them. That is, the problem is less with
the formal character of current Charter rules than with the substantive
conception of legal rules and everyday adjudication that they promote.

If there are to be Charter super-norms meant to promote good
governance, they should focus on public administration - sound internal
mechanisms, practices and processes of accountability, protocols for
weighing policy in individual cases, and internal mechanisms of supervi-
sion and review. The primary vehicles for preventing governance mis-
takes are a careful appointments procedure and ongoing processes of
education and training - all of which generate an ethic in which those
who have made mistakes own up to and take responsibility for those
mistakes. Citizens seeking administrative justice from an agency should
be able to secure it the first time around or, at worst, a second time
round within the agency. In other words, the optimal ex post facto remedy
for mistakes is expeditious, efficient, and accessible processes of internal
review: reconsiderations, in-house appeals on the merits, supervisory sign-
off by a senior official. And, following Willis, there is no abstract template
for either ex ante or ex post facto internal mechanisms - both must be
designed with individual agencies, and individual decision processes
within agencies clearly in view.

8 I appreciate yourfrustration. Please hold while I transfer you to my supervisor.

'Why do they put so many barriers in the way of my getting a solution to my
problem? They may think I'll give up, but they're wrong.'

70 The 'list of horribles' is drawn from Willis, 'Foreign Borrowings,' supra note 6 at 275
and 279-81. Once again, as Willis predicted in recognizing the Tory antecedents of
McRuer's position, the temptation of a constitutional bill of rights proved irresistible
to the political classes.
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(a) Problem: 'Escalating' problems
The procedural design of the call centre aims at streaming problems to
the lowest level of appropriate decision. The main idea is to match the
skill level required to handle calls with the capacities of a customer
service representative (CSR) who actually picks up the telephone. In
some call centres, hundreds of CSRs take calls as they come in. The more
complex an organization or service, the more it may be necessary to sort
calls by subject category and to train CSRs to handle only a predeter-
mined type of inquiry. In some call centres, the two models are com-
bined, so that an intake CSR has a script that indicates when a problem
needs to be routed to a specialist. In all cases, whether service is strictly
first come, first served, or whether it is routed through a menu of options
to the appropriately trained person, callers are being dealt with by front-
line personnel, who are meant to serve them to conclusion.

(b) Lawyers' values: Judicial review
In the jargon of call centres, a request to speak to a supervisor is an
'escalation of a problem.' For most lawyers, there is only one route to
escalation: invoking the judicial review jurisdiction of superior courts to
second-guess authorities on matters of law, fact, and policy. Indeed, for
the McRuer Commission, improving the modes and methods ofjudicial
review was essential. Even Willis agreed with the removal of the mediaeval
forms of action problem of choosing the appropriate remedy (be it
mandamus, prohibition, certiorari, declaratory judgment, or injunction).
But McRuer sought, in a manner Willis castigated as 'globally, ideologi-
cally, and legalistically,' to make judicial review as available, as extensive,
and as uniform as possible without reflecting on how that review would
be exercised. 1

The optimal form of review occurs when external institutions 'esca-
late' the problem, not 'contort' it. Focus on the episodic, ex post facto
correction of 'errors' or on the ad hoc, after-the-fact quashing of specific
determinations for a failure of procedural fairness invariably changes the
inquiry from substance to form and from policy to process. Hence,
judicial appeals will always be better than judicial review. But the exis-
tence of judicial appeals directly raises the question of who should
administer statutes delegating jurisdiction. Whenever courts decide a
question of law, the legislative choice about the overall normative context
for working out of the relevant policy will be contorted. It will be taken
away from the administrative decision maker in question ('which knows
the field') and given to the bodies like courts ('which don't know the

71 The quotation is from Willis, 'Lawyers' Values,' supra note 6 at 359, and his discussion
ofjudicial review from ibid. at 359-60.
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field, but know the law'). The review necessarily privileges formal exper-
tise over substantive expertise.72

(c) Civil servants' values: Independent and interdependent oversight
agencies

The key external oversight institutions will be those that focus on the
structures and processes of everyday governance and examine the
internal management of individual agencies: independent oversight of
budgets, information, personnel, organizational structure, and decision
making. Agencies like an Auditor General, a Freedom of Information
and Privacy Commissioner, an Ethics Commissioner, a Public Service
Commission, and an Ombudsman Office provide both credibility and
political heft for public administrators seeking to develop and promote
accountable decision-making processes. These back-room contact centres
mediate the values of good governance with a decision maker's substan-
tive mandate. Every site of public administration will be seen, supervised,
and assessed as a means-ends complex.7 3

Clearly, these various oversight agencies will succeed only if they are
themselves politically independent in the same manner as the judiciary.
If not, of course, they will wind up making the illegitimate political or
economic domination of agencies more, not less, effective. It follows that
all these external institutions of accountability and oversight are mutually
reinforcing - they are interdependent. Undermining the independence
of one compromises the independence of the others. There is more.
Without a strong non-governmental sector - an independent legal
profession, an independent accounting profession, independent univer-
sities, a free and independent press and media, vibrant organizations of
civil society devoted to promoting good governance - these official
external oversight agencies cannot be fully effective.

9 I am sony that we have not been able to assist you. Yes, I'll make note of your
situation and bring it up at our next supervisors' meeting. Thank you and
goodbye.

'Right, and shrimps will whistle. They don't want to help me. This is just all for
show.'

72 This is a paraphrase of Willis, who says 'the working out of the relevant labour policy
will be taken away from the Board ("which knows") and given to the courts ("which
don't know")': ibid. at 360.

73 Surprisingly, Willis did not explicitly address these external oversight agencies as
alternatives tojudicial review in either of his papers on the McRuer Commission. There
are hints that he would generally be sympathetic to such ideas, however, in 'Three
Approaches,' supra note 2. I have also considered these institutions in Macdonald,
'Acoustics of Accountability,' supra note 8.
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(a) Problem: The system is misdesigned; there seems to be no way to fix
it.

The call centre is designed to centralize client services so as to better
monitor performance and thereby maximize customer satisfaction. But
monitoring conversations, reporting problems, sharing 'best practices,'
and internal accountability to permit improvement to client-response
processes are rarely a part of the job description of call-centre monitors.
The investment in ongoing monitoring is essential, but only if the
monitor implicates the CSR in the audit and is itself implicated in the
solution it proposes. In a contact centre, suggestion boxes, in-service
training, and customer feedback forms are seen as internal mechanisms
to ensure that systemic problems can be perceived from both front-line
and client perspectives and the intake script adjusted in consequence.

(b) Lawyers' values: Structural injunctions
One of the most important features of good administrative governance is
the capacity to fix systemic problems. It is sometimes thought that, in
combination, a bill of rights, an administrative procedures act, a statutory
instruments act to provide for notice and comment prior to regulation
making, and general protocols to promote the ex ante structuring of
discretion through better definition of standards will achieve the goal of
improving the system. But because these statutes are under the purview
of a reviewing court that is focused on solving the problem at hand, they
most often do not conduce to remedies aimed at system design. The
exception is the contemporary structural injunction, the deployment of
which (as Singh v. Canada (Minister of Employment and Immigration),74 R. v.
Askov,75 the PEI Judges Reference,76 and Doucet-Boudreau v. Nova Scotia
(Minister ofEducation7 7 show) permits courts to reflect upon the design of
governance systems and even to craft remedies that can drive public
expenditures. Of course, the problem with structural injunctions is that
courts are empowered to make significant policy decisions on the basis of
a limited factual record, absent the constraints of electoral accountability
and without the resources to oversee the implementation of the remedial
orders and mechanisms they put in place to deal with systemic problems.

One could deduce, on the basis of his opposition to a charter of
rights, that McRuer would not have favoured giving courts authority to
issue structural injunctions. As for the institution of special administrative
courts and a Conseil d'itat patterned on the French system and having
similar systemic authority, he dismissed the idea as too much of a 'strange

74 [1985] 1 S.C.R. 177.
75 [1990] 2 S.C.R. 1199.
76 ReRimuneration ofJudges of the Provincial Court of Prince Edward Island, [1998] 1 S.C.R. 3.
77 [2003] 3 S.C.R. 3.
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new thing.'7 8 He also considered that a specialized public law review body
in the form of a council on tribunals would be unnecessary to administer
the various procedural and remedial statutes he was recommending.
Preserving the jurisdiction of the regular courts but enhancing expertise
through specialized multi-member panels of judges (e.g., the Federal
Court of Appeal in Ottawa, the Divisional Court in Ontario) was his
recipe for building system concerns into regular judicial review proceed-
ings.

(c) Civil servants' values: A council on tribunals - a Conseil d'tat
Administrative courts supervised through a Conseil ditat is a back-room-
contact-centre model that has several advantages over the 'specialized
judges' panel' approach as a means to achieve systemic review. It offers
the chance to develop a coherent system of public law remedies - in tort,
contract, property, and policy making. As early as the 1930s, Willis saw
that the law of judicial review of administrative action was an attempt to
apply to twentieth-century 'government' the ideas, principles, and
remedies devised to deal with 'the Crown' and 'the justices of the peace'
of the eighteenth century. He argued that neither the prerogative
remedies nor strictly jurisdictional review nor the pasting of Crown
liability onto tort law rind of the Financial Administration Act onto
government contracts was adequate to frame a coherent administrative
law. That is, he was initially favourable to a council on tribunals as a
general oversight agency. Yet by 1970 Willis, like McRuer, who rejected
the Conseil d'tat idea, was uncertain that not creating such a mechanism
would actually be such a loss. 79

As in his paradoxical critique of the ombudsman, Willis saw the Conseil
d'itat process not through the eyes of the civil servant but through the
eyes of a common lawyer. Here is what he missed. However important
review and supervision of public action by an independentjudiciary may
be, the impartiality and independence of governance depends on both
structural-systemic external factors and structural-systemic internal
factors. In particular, genuine accountability hinges on (1) drafting clear
and meaningful organic statutes that tell an agency what its mandate is;
(2) furnishing an agency with the resources necessary to accomplish its
mandate; and (3) developing general managerial standards (e.g., codes of
ethics, principles of financial accounting, procedural norms for different
managerial processes) to assist decision makers in pursuing their man-
date. No regular judicial institution engrafted on top of the administra-
tion apparatus, even a Divisional Court with expertise flowing from

78 Willis, 'Foreign Borrowings,' supra note 6 at 278.
79 Compare Willis, 'Three Approaches,' supra note 2, with Willis, 'Foreign Borrowings,'

supra note 6 at 278-9 and esp. at 282.
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experience, will be able to design, develop, and deploy systemic remedies
adequate to the challenges of modern public governance.

IV Conclusion: Lawyers' values and civil servants' values

Let me attempt a restatement of the relationship between call-centre and
contact-centre government by drawing the several threads of this article
together in a critique of John Willis's view of administrative law - a view
that can be summarized in the titles to his two McRuerReport essays. I have
argued that civil servants' values are as much legal values as lawyers'
values and that the normative and institutional conflict they epitomize is
a conflict of legal regime and not simply a conflict between 'law' and
'public administration.'

In his commentary on the first report of the McRuer Commission, Willis
summarily describes some of the traits that he identifies as the normal
lawyer's biases. To recall, these may be characterized as (i) empathy with
the individual client as opposed to the community or the general public;
(ii) eighteenth-century common law constitutionalism, departures from
which the normal lawyer countenances mainly with alarm; (iii) a lack of
familiarity with, and therefore a lack of interest in, the actual facts of
governmental life; and (iv) an overestimation of the importance of legal
safeguards and a concomitant underestimation of the importance of (a)
civil service safeguards, (b) a vigilant press, and (c) a "'watch the govern-
ment" atmosphere in the general public.' 80 Yet it is not clear that Willis
had a similarly 'bird's-eye' conception of civil servants' values.

Indeed, the flavour of these values emerges only implicitly, notably
through a close reading of his much less well known assessment of the
second report of the McRuer Commission - a brief note entitled 'Foreign
Borrowings.' s' This equally pungent commentary shows him at his
ethnocentric worst. The Ombudsman, the Conseil d'itat, and the idea of
an entrenched bill of rights are each styled as an exotic creature - some
new thing favoured by academics and yearned for by the common man,
whom the politician must court. Paradoxically, in this suspicious attitude
he shares the legalistic perspective so dear to McRuer - the very 'lawyers'
values' he critiqued in his first essay. Of course, this is not all that surpris-
ing, since legal and institutional ethnocentrism - a preoccupation with
the internal dynamics of particular geopolitical-legal jurisdictions - is a
foundational lawyer's value. 2

80 Willis, 'Lawyers' Values,' supra note 6 at 353.
81 Supra note 6.
82 In his own way, Willis's concerns about borrowings and legal transplants were a

precursor of the post-modern move in comparative law scholarship. For a representative
contemporary essay in this vein see Pierre Legrand,Jr., 'On the Unbearable Localness
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Perhaps the closest Willis came to presenting the difference in
perspective he had in mind was in his 1969 Convocation Address at
Queen's University.83 For Willis, lawyers are at their best when they
grapple with social problems, moral morasses, and the whole of social life
so as to draw conclusions and find solutions to everyday problems in
society. By contrast, lawyers are at their worst when they are cocksure on
matters about which they know little or nothing, when they are conserva-
tive in their attitude to structural reform and in thrall tojudge-made law,
and when they are duplicitous with regard to so-called legal ethics. Willis
suggests that these virtues and vices have a common source: the aggres-
sive self-confidence of lawyers in advocating on behalf of their clients. In
pursuit of their clients' claims, lawyers push hard, particularly against the
claims that others think they have on those clients (be it the government,
the community, or one's fellows).

This brand of adversarial aggression produces two noteworthy yet
contradictory outcomes. First, and on the credit side of the balance
sheet, by dealing with one case at a time - that is to say, by dealing with
this accused in this case in this set of circumstances - lawyers apprehend a
sense of human frailty. But second, and on the debit side, dealing almost
always with individuals also explains why lawyers are rugged methodologi-
cal individualists. Lawyers, consequently, are decidedly on the side of
private right and typically either against or indifferent to the public
interest.

84

Willis laments the passing of the old, traditional lawyer, the advocate
who was for everyone and for whom no one was master. He sees contem-
porary legal practice as a missed opportunity to exploit lawyers' values
within the public service to serve the public good. Although it is the
lawyer who knows government best, it is the lawyer who values govern-
ment least, for lawyers are accustomed to advocating episodically for
individual rights. Consequently, lawyers tend not to see either where
problems are created by systems in need of reorganization or where they
are created by the ordinary failings of human beings in need of training,
support, and guidance.

Both McRuer and Willis were concerned with the central question of
good governance: how does one create, manage, and supervise public
bureaucracies that exercise legitimated and politically accountable
authority? With only marginal differences, and their rhetoric notwith-
standing, both offered up strong rule of law models as the answer.

of the Law: Academic Fallacies and Unseasonable Observations' (2002) 10 Eur.
Rev.Private L. 1.

83 Willis, 'What I Like,' supra note 7.
84 Fuller would characterize this second lawyerly quality as producing a 'means deficit.'

See Fuller, 'Means and Ends,' supra note 36.
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Agencies should be constrained by detailed policy-transparent organic
statutes complemented with public policy manuals and regulations
specifying how to achieve their mandate, and their decision-making
processes should be patterned on common law adjudication. Moreover,
to ensure fidelity to the rule of law, their activities should be subject to
jurisdictional control by an independent judiciary. These frameworks
were thought to ensure that public power is exercised neither arbitrarily
nor capriciously and that everyday decisions are taken according to the
requirements of due process.

Through the call-centre allegory, I have expressed my dissent from
this view of how to ensure good governance. I have argued that the
biggest threats to accountable public administration do not come from
either the inside (conscious maladministration) or the outside
(politicization). Rather, I see the principal difficulties as arising from
misdesign: impossible mandate, dysfunctional appointments, inappropri-
ate legalization of everyday procedures, insufficient internal encadrement.
Here, Willis and McRuer did not really join issue. They did not, that is,
think through what should be the relationship between formal, explicit,
framework (or institutional) rules and informal, implicit, organic rules in
guiding discretion. Contra McRuer, however, Willis did at least implicitly
argue that procedural expertise (means) cannot be separated from
substantive expertise (ends) and that the principle of legality must
therefore be not monolithic (Dicey's rule of law) but pluralistic (as the
rules of laws).

I have also suggested that the best external guarantees come not from
courts exercising the judicial review function but from other institutions
that focus on the structures and processes of agency governance. I draw a
distinction between due process as an abstract ideal (the model of the
outsourced call centre) and administrative due process as the actual exercise
of regulatory power (the model of the back-room contact centre). In line
with Willis's overall thinking, although he never expressed it in so many
words, I believe that entirely too much effort to achieve good governance
is being expended on correcting specific 'errors' in particular cases and
not enough on understanding how these cases have lessons to teach
about ways to improve systems. In other words, I consider general
independent and interdependent external oversight institutions such as
a Freedom of Information and Privacy Commissioner, an Auditor-
General, an Ethics Commissioner, a Civil Service Commission, and an
Ombudsman Office, as well as the plethora of specialized independent
oversight agencies such as a Judicial Council, a Police Commission, a
Council for Tribunals, a Security and Intelligence Review Commission, a
Chief Electoral Officer, and so on, as essential to ensuring impartiality,
independence, and accountability in public administration. Structures of
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supervision and review should have the primary objective of enhancing
pragmatic accountability, not the production of conceptual elegance.

My third claim - that the key determinants of good governance derive
from internal and not external accountability - is meant to highlight the
mechanisms and processes of everyday administrative action. The main
internal components of accountability flow from acknowledgement by
public officials that the quality of their performance of their external
governance mission is directly correlated with the quality of the internal
law of the organization to which they belong. Accountable public
administration arises where there is a relative consistency in organiza-
tional ethic and where, moreover, public servants are generally commit-
ted to that ethic. I do not mean by this that the public service should be
staffed with toadies. Rather, I mean that in each of these internal dimen-
sions, the single most important factor is the personal accountability of
individual public officials to themselves.

Indeed, in the end, personal accountability is the administrative
governance nexus at which the complementarities of 'lawyers' values'
and 'civil servants' values' become most clearly manifest.
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