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The Relationship between the Government and the Media 

 

The Ecuador situation – March 2012
1
 

 

 

 
Long-standing tensions between the government of Ecuador and the private press 
culiminated in February with a Supreme Court decision, international outrage, and a 
presidential pardon.  Arguing that the media have long acted as a powerful private 
interest in Ecuador, President Correa in recent months filed and won several lawsuits for 
criminal defamation against news media and individual reporters, and proposed 
legislation affecting coverage of political campaigns.   The controversy surrounding these 
events contributed to the debate over freedom of expression and the press in Ecuador, as 
well as Independence of the judicial system. 
 
 
 
The main events include:  

x The outcome of President Rafael Correa’s legal suit against the newspaper El 
Universo and the sentencing of the authors of the book El Gran Hermano (Big 
Brother) 

x The international repercussions of this confrontation between El Universo and 
President Correa 

x A meeting between a delegation from the Ecuadoran Government and the 
Commissioners of the Inter-American Commission on Human Rights  

x The enactment of reforms to the Law on Elections and Political Organisations – 
also known as the Code of Democracy – which modifies the formula for allocating 
seats for the 2012 elections, regulates advertising and propaganda during the 
campaign period, and restricts the diffusion of opinions and images in the media 
during elections. 

x The temporary provisional remedies dictated by the Constitutional Court to 
suspend the reforms to the Code of Democracy that affects the active participation 
of the media during electoral campaigns. 

x Finally, the Communications Act moving further along, following the decision of 
the President of the National Assembly to initiate a process of socialisation prior to 
calling for a vote on the bill in the second debate 

 
This report discusses these incidents, reactions to them and the alarms raised by them. It 
also it assesses how public opinion perceives these tensions between the media and the 
government – an important factor to consider, as Ecuador is only one year away from the 
general elections of February 2013.  

                                                        
1 Translated from Spanish by Mai Le. 
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The Outcome of the Case against El Universo 
 

The most prominent case is the one against the newspaper El Universo and its three top 
executives, along with the opinion page editor, for the offense of criminal defamation of a 
public official due to the publication of an editorial that President Correa considered had 
damaged his reputation. The editorial referred to Correa as “the Dictator” and said he 
“ordered discretionary fire — without prior notification — against a hospital full of 
civilians and innocent people” during a Sept. 30, 2010 police revolt over government plans 
to cut police benefits that claimed at least five lives.”2 

 
 
The case against the newspaper El Universo, in which President Rafael Correa was the 
plaintiff, made news once again on the 15th of February, 2012. On this day, three judges 
who were recently appointed to the National Court of Justice denied the appeal put forth 
by the directors of the newspaper – Carlos, César and Nicolás Pérez – and supported the 
ruling against the defendants, issued last July by Judge Juan Paredes. Last year, Rafael 
Correa sued the directors of El Universo and Emilio Palacio, the ex-editor of the editorial 
page after the publication of the editorial “No a las mentiras” (No to Lies).  
 
Through an appeal, the defendants sought to annul ruling against them, which ordered 
them to pay Rafael Correa 40 million dollars in compensation and spend three years in 
prison. After the ruling was issued, Vice President Lenin Moreno, who, like Correa, enjoys 
a high popularity rating, declared that he did not agree with the disproportionate rulings 
against the media.  But as government representatives have argued, the president was 
using the existing military-era penal code, which includes criminal penalties for 
defamation of public authorities (desacato), and the National Assembly is currently 
working on revisions of the Integral Penal Code that would eliminate the article relating to 
the desacato. Still, according to the National Assembly members working on the legal 
reform, the new code will include new measures whose effect could be considered equal 
to that of the desacato. For example, Article 360 establishes the crime of “asonada,” 
which allows for prison sentences for up to three years for anyone who, in a disorderly or 
violent way, demands a public authority to do something or stop doing something that is 
within its mandate. 
 
 
 
 

                                                        
2 The Washington Post, February 16, 2012. 
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On the 27th of February, President Correa offered to pardon the sentence against the 
directors of El Universo and end the hearings of the authors of Gran Hermano, who the 
President also sued for defamation. In this second case, two investigative reporters 
alleged corruption and nepotism in the government, describing a number of public 
contracts amounting to millions of dollars improperly granted to Fabricio Correa, brother 
of the President.  In the words of the President, it was “pardoning without forgetting.” The 
President announced his decision at a public event in the presence of authorities and state 
officials, to which representatives from embassies in Ecuador were invited. During his 
speech, the President strongly criticised the Inter American Human Rights Commission 
(IACHR), other media outlets, and non-governmental organisations (NGOs) who made 
public their reaction against the court ruling and declared their concern about the state of 
freedom of the press and speech in the country. In so doing, President Correa highlighted 
the financial and political dependency of these entities on the government of the United 
States and its economic interests. He also accused the IACHR of interfering with the 
internal affairs of the country. 
 
The President’s speech was not a demonstration of a willingness to end the recent 
tensions and confrontations with the media. On the contrary, during his speech, Correa 
announced that he would continue working towards making private media “the exception, 
not the rule” and stressed that in the future he would be ready to take the media back to 
court if he felt that their reporting “affected the honour” of citizens. Since the beginning 
of his first term, Correa has questioned the work and even the existence of the private 
press, as evidenced by his phrase “the dictatorship of the media.” At the same time, he 
has sought to strengthen the presence of public media – a necessary entity in Ecuador but 
one that fails to display independence from the government. The President has insisted 
that the sentence against the newspaper El Universo proves that the media lied and did 
not correct their lies, and set a precedent for the excesses of the press, while also 
encouraging citizens to overcome their fear to sue the press for such excesses.  
 
Days later El Universo issued a public communiqué in which they revealed that the judges’ 
ruling against the newspaper had been put forth by the President himself and asserted 
that the National Court’s ruling represented “a legal precedent that is a threat to the 
exercise of the freedom of expression.” In turn, the newspaper announced that it would 
continue with the actions brought before the Interamerican system of human rights 
protection, “in order to undo the precedent that the judgment has created and give way 
to the search for guarantees for the exercise of free speech in Ecuador.” 
 
The national media has referred to this story and its outcome as a game in which 
everyone loses. The government, on the other hand, has treated it like a victory and an 
example for the “corrupt press.” 
 
International Repercussions 
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The confirmation of the ruling against El Universo generated reactions of alarm about the 
political situation and human rights guarantees in Ecuador. The media in different 
countries, various journalist organisations and human rights organisations responded with 
strong criticism of the disproportionality of the sentence and the possible motives behind 
it, in addition to calling into question the President and government’s attitude towards the 
media. For many, the independence of the Ecuadorian judicial system has been 
compromised.  
 
Newspapers such as El Folha in Sao Paulo, El País in Spain, the New York Times, El Tiempo 
de Bogotá, La Nación in Argentina, O Globo in Rio de Janeiro, the Los Angeles Times, the 
Miami Herald, The Washington Post, Journalists without Borders, the World Association of 
Newspapers and News Publishers among others, as well as NGOs such as Human Rights 
Watch and Freedom House, described the ruling as the start of censorship that could 
affect the media in the future, and a violation of international standards on the freedom 
of expression. Along with editorials, press releases and letters of protest, an open letter 
was published from a group of prominent hemispheric citizens including ex-presidents and 
senior government officials. 
 
The moral pressure from various organisations and the media – though not binding – was 
strengthened by the position of the IACHR, which acted immediately in response to the 
ruling against the directors and editorialist of El Universo. 
 
On the 21st of February, the IACHR published a press release in which it granted 
provisional remedies to the directors of El Universo – Carlos, César y Nicólas Pérez – as 
well as the ex-editor of the opinion column, Emilio Palacio. Furthermore, it requested that 
Correa’s government suspend the effects of the ruling passed on February 15. The 
sentence will be put on hold until after a Commission hearing scheduled for March 29 to 
hear the perspectives of both sides.  
 
The IACHR’s reaction originated in two actions that the newspaper’s attorneys, initiated in 
October 2011 before the IACHR in Washington DC, requesting provisional remedies 
against the possible execution of the July 2011 sentence, and a review of the judicial 
process carried out in Ecuador for alleged violations of rights and due process. It is worth 
noting that the newspaper’s lawyers also have filed a complaint with Ecuador’s Office of 
the Public Prosecutor for alleged fraud in the elaboration of the sentence on the part of 
the Judge, Juan Paredes, who was accused of having used a sentence previously 
elaborated by the President’s lawyers. The opposition member of the National Assembly, 
César Montúfar, also presented a complaint with the Public Prosecutor’s Office in this 
regard, which included what was claimed to be proof of the fraud. 
 
Days after the President’s announcement of the pardon, the directors of El Universo 
decided to request that the provisional remedies be lifted, at the same time continuing to 
move forward with the process initiated in the IACHR to annul the court ruling entirely. 
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The IACHR agreed to suspend the provisional remedies and the date for meeting with the 
Commissioners that the Ecuadoran Government had requested was later set. 
 
For its part, the Ecuadorian government – despite declaring on several occasions that it 
would not recognize the ruling of the IACHR and asserting that the Court’s resolutions are 
not binding on the country – announced through Chancellor Ricardo Patiño that Ecuador 
would be ready to appear before the Commission for Human Rights to explain its point of 
view on what it believes to be a violation of the country’s sovereignty. “We are going to 
respond and participate in the hearing in Washington in order to show clearly the abuses 
that the IACHR itself has been committing,” Patiño stated, according to the website of the 
official news agency Andes. This message has been repeated through President Correa’s 
Saturday addresses. 
 
Indeed, on February 27 Ecuadorian government began to mobilise itself in the 
international arena. The Ecuadorian Ambassador to the United States, Nathaly Celi; the 
Private Secretary to the President, Gustavo Jahlk; and the Secretary of Communication, 
Fernando Alvarado, have all held meetings in Washington DC with Human Rights Watch 
and Freedom House to present the official version and position. 
 
For its part, the official Ecuadorian media ran stories affirming that the outcome of these 
meetings was favourable to the government. The news was backed by statements from 
the Secretary of Communication, who asserted that both human rights organisations were 
aware of the incomplete and biased information that all interested parties had received 
about the case, and that these organisations understood the reasons for which the 
President chose to prosecute those in the media.  
 
The reactions of Human Rights Watch and Freedom House were swift, and through 
communiqués they clarified that government officials misinterpreted their position on the 
freedom of expression in Ecuador. The Ecuadorian government, in turn, claimed that its 
declarations concerning the human rights organisations had been misinterpreted by the 
journalist of the government group responsible for the note.  
 
The result of the proceedings before the IACHR will be important for the position of 
Ecuador regarding international norms with which it is obliged to comply as a State. The 
reluctance of the government to comply with the resolutions of international 
organisations when these agreements do not favour its position can be interpreted as a 
challenge to the international human rights system. This would not be the first time that 
the government has discredited the interamerican system, a position that is supported by 
an electorate that agrees with the President’s use of the “sovereignty” argument to justify 
his foreign policy decisions and his stance against international organisations. On multiple 
occasions he has already proposed other forums – like the Community of Latin American 
and Caribbean States (CELAC) or the Union of South American States (UNASUR) – as 
legitimate spaces to resolve differences or situations that affect the government’s ability 
to govern. 
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The Ruling against the Authors of El Gran Hermano 
 
The trial against El Universo is not the only one that is under way. In the past five years 
there have been other claims put forth by government officials against editorialists and 
private citizens for alleged libel or slander. An example of one of these cases is that of 
President Rafael Correa v. journalists Juan Carlos Calderón and Christian Zurita, authors of 
the book El Gran Hermano. The book is an investigation into contracts between the 
President’s brother, Fabricio Correa, and the Ecuadorian State – dealings that, according 
to the authors’ retelling, took place with the President’s knowledge. 
 
Days before the ratification of the ruling against El Universo on February 7th, the fifth 
judge of civil court of Pichincha ordered the two journalists to pay 2 million dollars in 
compensation for alleged “affecting the spirit” of President Correa. However, this 
sentence did not contain any reference to the falsity or reliability of the investigation, and, 
according to the defendants, was issued without having considered the counter-evidence 
presented by their attorneys. 
 
The hearing and ruling have been considered to be negative for critics and the right of 
citizens to be informed about the actions of their leaders and issues that involve public 
resources.  
 
As with El Universo, in his speech on February 27th President Correa announced that he 
would not take further legal action against the two journalists. However, Calderón and 
Zurita’s defence rejected the President’s pardon. They argue that they “cannot accept a 
pardon of an obligation that we have.”  
 
As of the writing of this report, the judicial process against the the two journalists 
continued. The Second Civil Chamber of the Court of Justice of Pichincha had rejected the 
request by President Correa to “commute” (“condonación”) the sentence of US $2 million 
imposed against the journalists. The decision was made because the President’s lawyers 
used the phrase “commute” instead of “foregiveness” (“remisión”) or “pardon.” According 
to the Justices’ reasoning, this particular legal term could not be applied in this case. 
 
The Independence of the National Court of Justice Now in Question 
 
For many analysts and human rights organisations – national and international alike – the 
two rulings against journalists and the independent media have left the independence of 
the judicial system in question, especially at a time when a necessary reform to the 
judicial system is taking place under the watch of the Executive.  
 
In May 2011, Ecuadorians empowered the President by approving a referendum that 
allowed him to reform the judiciary. A Transitional Judicial Council – appointed by the 
governing party majority  in the National Assembly and consisting of direct representation 
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of the Executive – led the examination of candidates. In January 2012, at the end of this 
process, the Council chose 21 new judges for the National Court of Justice.  Several steps 
in the examination were harshly questioned, including how to score the psychological 
testing of candidates and the impartiality of the board members who would select the 
finalists. Thus, applicants who excelled in other forms of testing and appeared eligible 
were left out of the selection process.  
 
After assuming their roles, one of the first announcements from the new judges was that 
trials would take place in the order that they came to the attention of the Court, thereby 
starting with the oldest case still in process. However, priority was given to the President – 
an inconsistency that has been considered as a sign of the influence of political power 
over justice, even if President Correa repeatedly insisted on suing the two journalists as a 
private person and not as the President of the Republic. 
 
Some lawyers and analysts in the country have described the performance of the National 
Court of Justice as one of unconditional support to the President. The apparent 
government pressure on the justice system was denounced on several occasions, 
including by the National Assembly and by a judge, Mónica Encalada, who charged that 
the President’s attorneys had prepared Judge Juan Paredes’ ruling in the case of El 
Universo. Attention has also been drawn to the speed with which the Court carried out 
the trials of the authors of El Gran Hermano, in a country where justice is characterized by 
its slowness and inefficiency. 
 
The acts of the National Court of Justice create a legal precedent that could lead to future 
actions against the media. The “pardon” of the President only applies to these rulings, and 
not to the legal edict issued by the Court. The absence of an independent judicial system 
affects the guarantee of political and basic civil rights. There exists the risk that when 
criticism is considered to be slander or an insult to the honour of an authority figure, its 
author will suffer both legal and economic repercussions. 
 
In addition, allegations of fraud in the trial have led to a bad reputation for national courts 
in international news, a setback for a country that faces multiple lawsuits in international 
tribunals – the same tribunals that the government has tried to delegitimize.  As 
mentioned previously, the prosecution of the case against El Universo is being reviewed by 
the IACHR because of the allegations of fraud against it. In recent days, objections to the 
quality and fairness of the Ecuadorian judicial system have not been limited only to the 
trial of the print media; the system has also had to deal with other provisions from 
international tribunals, as discussed below. 
 
 A few days after the ruling against El Universo, the Permanent Court of Arbitration at The 
Hague accepted jurisdiction over an appeal made by Chevron to overturn a ruling of a 
court in Lago Agrio in favour of the Republic of Ecuador. In making this request, Chevron 
argued that the government of Ecuador had sought to benefit from the environmental 
lawsuit against the company. In January, the court of Sucumbíos ruled in favour of the 
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group of Amazonian indigenous people who brought the charges of environmental 
destruction against Chevron; the company was ordered to pay 19 million dollars in 
damages. 
 
 On more than one occasion, the company reported various types of fraud in the 
proceedings, ranging from bribery of the judges to the alleged involvement of the 
plaintiffs’ attorneys in preparing the ruling made by the Court in 2011. Chevron bases its 
accusations on statements made by President Correa in favour of a ruling for the plaintiffs 
and videos of meetings between the plaintiffs’ lawyers and high-level officials in the 
President’s inner circle. After complaints of corruption were made in the case of El 
Universo, Chevron reiterated its argument about the politicisation and corruption of the 
Ecuadorian judicial system. At the time of this report, two of the judges who issued the 
sentence against Chevron have been removed due to links to drug trafficking. 
 
 
Citizens’ Perceptions 
 
The outcome of the incident between Rafael Correa and El Universo gave the President a 
high popularity rating. Arriving just one year away from the next presidential election and 
in the midst of a strong media campaign, this continued support for the President reveals 
high levels of optimism among citizens, which is also reflected in consumption and the 
future hopes of Ecuadorians. 2012 began with a positive current in favour of the 
administration, its economic policies and the direction in which it has set the country. 
However, it seems that the recent events surrounding the trial against the newspaper did 
not go unnoticed. 
 
According to the government, the President’s popularity remains around 80% and figures 
from other surveys guarantee him a backing of about 70%. His level of credibility is above 
40% and he has the “strong support” of 60% of voters in major cities. “Warm support” (or 
support that is less strong) comes from 14% of voters, whereas 23% expressed their 
opposition to the President’s image and his actions. 
 
Typology of support for the regime (% of the total) 
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Fuente: Encuesta Quantum – Habitus. Febrero de 2012 (1) Feb. 12 y 13; (2) Feb. 18. 
 
Prior to the ratification of the National Court’s ruling against El Universo, positive opinion 
about the President reached its highest point in Guayaquil (80%), ahead of Quito (71%), 
where traditionally Correa has maintained broad public support. In this case it is worth 
noting the almost total disappearance of what had been an ongoing confrontation 
between the Mayor of Guayaquil, Jaime Nebot, and the President, so close to election 
year; the three-time Mayor seems also to be withdrawing from political life despite his 
70% approval rating. 
 
Following the sentencing, the image of the President in both cities fell somewhat, 
especially in Guayaquil, the headquarters of El Universo and originally one of the 
conclaves of the opposition to the regime. Meanwhile, the President has denied this fall in 
popularity and has accused pollsters of playing for the opposition. 
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Fuente: Encuesta Quantum – Habitus. Febrero de 2012 (Datos post sentencia a El Universo) 
 
 
Extensive support from the government can be seen through obvious public works, 
especially road works, and in response to the sympathies that citizens still hold for the 
firm exercise of authority. In a country where political instability and poor governance 
were constant, the current regime has been billed as a “regime of order.” 
 
 

Q. Which of the following is the factor that best explains the popularity of Correa’s government? 

 
Fuente: Encuesta Quantum – Habitus. Febrero de 2012  
 
The government’s continued promotion of public works – through national TV networks, 
in all forms of media and the President’s Saturday address – has been accompanied by 
speeches against the independent media. Proclaiming that this is the fight against the 
established order, the President has characterized the media as proxies for the interests of 
powerful economic groups. Four out of 10 citizens believe that the government, in 
wanting to prohibit media owners from owning businesses in other sectors, is trying to 
ensure that they do not use the media to promote their other businesses. Still, public 
opinion associates corruption more with the government (48 percent than with media (36 
percent).  
 
The public seems to be aware of the restrictions on the freedom of the press in Ecuador. 
According to public opinion polls, two-thirds of the public in Quito and Guayaquil believe 
that the freedom of the press is being limited. For more than half of Guayaquil and Quito, 
the ruling against El Universo is unconstitutional. However, a significant number – the 

His international policy 

The in-progress judicial reform  

The judgements against El Universo and 
journalists 

The construction of highways and other 
public Works 

The firm exercise of authority 

Subsidies of fuel and for poor people 
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remaining third of the people – does not share this opinion; as to be expected, the 
majority of this group constitute the “strong support” for the President. 
 
Q. How much would you say we have the freedom of the press in Ecuador in these times? 

 
 
 

 
 
          Little 
 
Fuente: Encuesta Quantum – Habitus. Febrero de 2012 (Datos post sentencia a El Universo) 
 
 
Public opinion changed much in the same way in reaction to the conviction of the authors 
of El Gran Hermano. However, the President and the government generally remain highly 
popular.  
 

Q. What do you think of the sentence of three years in prison and 40 million dollars in compensation 

issued against the directors of El Universo? (Post-National Court of Justice) 

          Constitutional       Unconstitutional 
       Primary   Secondary  University | Strong     Warm     Rejection 

 
         City            School                  Support for Correa 

Fuente: Encuesta Quantum – Habitus. Febrero de 2012  
 
 
 
 
 
 
 
 
 

 A lot 

More than  
a lot 

 
 
 
 
 

None 
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Q. What do you think of the sentence against the authors of the book El Gran Hermano for allegedly 

inflicting moral harm on the President? 

          Fair              Unfair 

 
   City              Support for Correa 
Fuente: Encuesta Quantum – Habitus. Febrero de 2012  
 
The issue of public opinion raises the question of how much Ecuadorians are willing to 
defend democratic institutions, or at least freedom of the press. In an environment of high 
optimism and a good economic situation with growth at about 8% – thanks to high gas 
prices allowing the government to increase public spending – it indeed seems that the 
public has been willing to do very little. In addition, according to data from August 2011, a 
little more than a third of citizens agreed with the President’s criticisms of the press that it 
has blocked changes the country needs (37 percent), that the press is not ethical (38 
percent), or that the press is corrupt (41 percent). The criticism that garners the most 
support is that the press “destroys people” (68 percent). Yet when asked, citizens were 
much less likely to agree that “freedom of speech is the freedom businesses” (28 percent). 
  
The fall in Correa’s popularity and increased international pressure could have been 
reasons why the President decided to drop the case against El Universo. Nevertheless, 
public opinion agrees with Rafael Correa´s reasons for the pardon, that he had given the 
defendants a lesson and did not need to seek financial retribution. Pardoning the 
sentence was perceived in a positive way by citizens; following this act, 77% of citizens 
applauded the President’s decision. 
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Q. Why did President Correa pardon El Universo and the authors of El Gran Hermano? 

 

Fuente: Encuesta Quantum – Habitus. Marzo de 2012  
 
No doubt these causes have their purpose and can to a greater or lesser extent have 
influenced Correa’s decision; however, the defence of the freedoms of the press and of 
expression do not seem to be a major concern for the majority of Ecuadorians, and 
therefore not an electoral threat to the President.  
 
The fact is that the public has not actively rejected the President’s pressure on the media. 
The demonstrations defending El Universo were short and did not bring together 
significant majorities, despite the fact that 47 percent of Guayaquil’s citizens have 
confidence in this newspaper. Confidence in different types of media have fallen in the 
past 5 years, with television news enjoying the highest level of public confidence, at 
around 30 percent (according to surveys conducted in August 2011). Moreover, public 
opinión has not supported all of the newspaper’s efforts before the IACHR. The discourse 
suggests an alignment of ideas between the public and the government: the trial against 
the newspaper demonstrated the necessity of being able to control the power of the 
media. 
 

Q. To sum up the lessons of the ruling against El Universo, what phrases would you select? 

 

 

Fuente: Encuesta Quantum – Habitus. Marzo de 2012  
 
 

 

 

International pressure 
 
 

Because his popularity declined alter the 
ruling 
 
Because he already taught them a lesson 
and does not want the Money 
 
Other/No opinion 

None 
 
The government demonstrated the 
necessity of controlling the excesses and 
abuses of the press 
 
The independent press and the freedom of 
expression won over the government’s 
attempt to limit it  
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Q. Do you think that El Universo did the right thing by maintaining its request before the IACHR to annul 

the ruling put forth by Correa? 

 
    Strong            Warm Rejection 
Fuente: Encuesta Quantum – Habitus. Febrero de 2012 (Datos post sentencia a El Universo) 
 
 
Implications for the upcoming electoral year 
 
Correa maintains a high level of popularity, but also more opposition within different 
political actors. While the current political scene indicates that there is little chance of 
finding a presidential candidate to challenge Rafael Correa, the opposition has grown 
stronger and has assumed a more protagonist role. The government faces potential social 
conflict, especially from sectors such as indigenous groups and the left, who were 
originally Correa’s allies and who now oppose the regime. A brief synthesis of the recent 
mobilization of indigenous peoples follows. 
 
On March 26, the “March for water, dignity and life” lead by the Confederation of 
Indigenous Nationalities of Ecuador (CONAIE) arrived in Quito. The march began in the 
province of Zamora in the South of Ecuador, and was joined by participants in parallel 
indigenous mobilizations as it passed through the Andean provinces, as well as by 
different social movements identified as part of the Left and in opposition to the 
government. On the same day, the government lead a counter-march in order to 
neutralize the massive presence of indigenous people in Quito. 
 
The motive behind the mobilization was opposition to the industrial mineral extraction 
that was about to begin in Zamora Chinchipe, Morona Santiago and Azuay. In early April 
the government signed a mining contract with the Chinese firm Ecuacorrientes, to operate 
a copper mine.   
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The culmination of the march in Quito came with a meeting with the President of the 
National Assembly, Fernando Cordero, who is closely associated with the government. The 
march’s leaders demanded a debate over two laws considered fundamental for 
indigenous peoples, the Law on Water and the Law on Land. In particular they were 
concerned about the elaboration of the regulations for the application of the Pre-
legislative Consultation.3 
 
The discussion of both laws in the National Assembly, particularly the enactment of 
regulations for the Pre-legislative Consultation, is key for closing the distance between the 
government and indigenous peoples. The results of the Referendum and Popular 
Consultation last may demonstrated that political leadership of Pachakutik in the Amazon 
and Central Andean provinces could affect the votes in favor of the government. Support 
of the members of the National Assembly from Pachakutik for passing the 
Communications Act will be a signal of how successful that discussion is. 
 
It is worth mentioning that neither the freedom of expression nor the freedom of the 
press have been positioned as rallying points for political and social groups, with the 
ability to mobilize. 
 
What to expect? 
 
Investigations into the trial process that led to the conviction of El Universo will continue 
over the coming months. The prosecutor will bring the findings of the investigation of 
Judge Juan Paredes, who allegedly formed his ruling using a document drafted by 
President Correa’s lawyers. In January, Assemblyman César Montúfar of the opposition 
presented prosecution evidence against Judge Paredes. From voluntary exile in Colombia, 
Judge Mónica Encalada has insisted that there was fraud and malfeasance in the 
preparation of the sentence against El Universo.  
 
At the international level, as was mentioned before, the IACHR’s assessment of the trial 
leading to the ruling still remains to be heard. The hearing is scheduled for May, though 
the Ecuadorian government has threatened not to recognize the decision of the 
Commission, seeing it as a non-binding declaration. In the past, the government’s threats 

                                                        
3 The prelegislative consultation is provided for in the Constitution as a mechanism 
for consultation regarding the undertaking of productive activities that could affect 
communities, which need to be taken into account in the legislative process when 
dealing with related regulations. The government claims that their results are not 
binding. The first law determines ownership of water sources. Debate has been 
suspended for two years given the tensions among the government, the productive 
sector and indigenous peoples regarding the law’s content. The Law on Land regulates 
land-use for productive activities. Indigenous people requested that the law limit the 
number of hectares that could be owned by a single individual, and the government is 
studying the possibility of including these details in the regulations. 
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to leave multilateral forums did not materialise. However, for the government it seems 
more favourable to delegitimize from within the international bodies’ by denouncing 
decisions that do not favour the government’s own position. 
 
International pressure, the decrease in the popularity of the President following the 
conviction of El Universo, and his decision not to continue with the two aforementioned 
trials can be taken as an indication that the confrontations with the media can be limited, 
especially in an election year that will surely bring conflicts with other political actors. 
However, the situation of pressure on the media does not begin nor end with the cases of 
El Universo and El Gran Hermano. Messages sent by the press and the government reveal 
that tensions will continue, in an environment where concern over the weakening of 
democratic institutions is low compared to the sense of affluence and optimism of the 
population. 
 
Other legal tools could also be used to limit, to a greater or lesser extent, the actions of 
the media in the country. One is the Communications Act, promoted by the government 
upon the enactment of the Constitution of 2008. Another is the amendments to the Code 
of Democracy, which – through Article 207 of the Electoral Act – limits the ability of the 
media to disseminate information concerning the electoral process. The legislative project 
for an Integral Penal Code is also mentioned. The government has proposed elimination 
the desacato, but according to opposition members of the National Assembly, it includes 
other crimes with similar effects, as explained earlier regarding the crime of asonada. 
 
Reforms to the Code of Democracy 
 
In early February 2012, the reforms to the Law on Elections and Political Organisations – 
known as the Code of Democracy – went into effect. In the National Assembly, the ruling 
party Alianza País obtained the votes needed to approve the President’s changes. 
 
Through its legislative powers, the Executive incorporated amendments prohibiting the 
media from broadcasting interviews, images or any other type of message that could be 
considered propaganda for or against any candidate or political platform, during the 
campaign period under Article 203. 
 
Under these circumstances there is a risk of limiting public access to information about 
candidates, their proposals and the electoral process. The assessment of each article or 
comment that is expressed in a medium of communication can be subjected to the 
members of the National Electoral Council (CNE) is worrisome. 
 
While it is certain that the possibility of a presidential veto does not imply the 
incorporation of unforeseen changes to the original Project, there currently is a distortion 
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in the use of the veto under the law4. The reforms of Code of Democracy have been an 
example of this situation. The Article regarding restrictions over news coverage during an 
electoral period was not discussed in the National Assembly and its incorporation in the 
veto by the President was not foreseen by National Assembly members. 
 
The amendments came into force amid controversy over the legality of their application 
to the electoral process of 2013. They were originally to be adopted one year before the 
election. Given this fact, the National Electoral Council decided to move the elections 
scheduled for January 2013 to February and April 2013. Legally, no reforms could be 
published after January 20112. 
 
NGOs working in the field of media – such as Fundamedios and the National Union of 
Journalists (UNP) – filed at the Constitutional Court a lawsuit challenging the 
constitutionality of the reforms. On Wednesday, March 7th, the Constitutional Court 
notified the CNE of its decision to create provisional remedies for the temporary 
suspension of articles related to the ban on media, on the grounds that it would infringe 
on the freedom of expression, the right to media and information, and the principle of 
equality under the Constitution.  
 
The effect of the reforms introduced by the president will depend on the final ruling of the 
Constitutional Court, where some judges have already called the proposed provisional 
remedies untimely. The decision in favour of the freedom of the press could be watered 
down because of such opposition. In the past, the Constitutional Court showed little 
independence from the Executive; a similar situation occurred in 2011, favouring the 
government, when the Court granted approval for the popular consultation and 
referendum carried on May 2011, although some of the questions included were against 
what had been established in the new Constitution. 
 
The legality of the reforms introduced by presidential veto will be determined by the final 
finding of the full Constitutional Court, which some members have already characterized 
as inopportune. The favorable decision on freedom of the press in the courts could be 
undermined in decision by the Constitutional Court, which in the past has demonstrated 
little Independence from the Executive. This is similar to what took place during the 
approval by the Constitutional Court of the popular consultation and referendum carried 
out by the government in 2011. 
 
At the time of writing this report, the state Attorney General has pronounced in favor of 
the application of Article 203, and requested that the Constitutional Court reject demands 
of unconstitutionality. According the Attorney General, the demands being challenged by 
the claimants are supported by the principles and rules that determine constitutionality. 
                                                        
4 The abuse of veto power by the president has been an allegation made by the opposition in the National 
Assembly. They say that some of the reforms introduced by the president introduce subjects that were not 
included in the original law project . The Ecuadorian constitution stands that through partial veto the 
President can submit an alternative text, which can not include matters that are not considered in the bill.  
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The Judicial Secretary of the President also has asked the Constitutional Court to reject the 
claims, arguing that the norms of the Code of Democracy do not affect freedom of speech, 
opinion, thinking and information as guaranteed by the Constitution. 
 
Other NGOs, including Participación Ciudadana, have also warned of the threat to fairness 
and transparency during the electoral process, related to some points of the new code: 
 

x Resignation and discharge of authorities in office: It will not be mandatory for 
authorities seeking immediate re-election to resign or ask for discharge from 
office. This situation opens the door for competition in unequal conditions during 
the upcoming electoral process, and limits effective control over the use of public 
resources in favour of candidates seeking re-election. 

x Changing the formula for the allocation of seats: The reform introduces the so-
called D’Hondt formula, favouring the majority, which would reach a greater 
number of seats relative to the votes it received. 

 
The Communications Act 
 
At the time of writing this report, the Communications Act is moving through the National 
Assembly according to normal procedure with the final vote still pending. Although the 
government had hoped that the law would be voted on during the last week of March, the 
process was postponed on various occasions. The final version of the bill was presented to 
the Secretary and President of the National Assembly on April 4. Its approval will depend 
on the agreements reached among Assembly members from the Alianza País and 
independent legislators.  
  
The Communications Act is one in a series of bills that should have been approved in the 
months after the approval of the 2008 Constitution, as a condition for implementing the 
provisions of the new institutional framework.  
 
During the two and a half years that have passed since the first debate surrounding this 
legislation, the bill has undergone a series of modifications as a result of a lack of 
consensus in the Assembly. The opposition and organisations which are following the 
issue are noticing positive changes in the control of the content of media programming, 
the prohibition of prior censorship, the elimination of any regulation  of the content 
distributed through social networks, and changes in the functions and structure of the 
Council for Regulation and Development of Communication.   
 
In terms of the structure of the Council, one of the five members will be designated 
directly by the President of the Republic. Still, the opposition continues to argue that it is 
still concerned about the independence of the Council. Regarding the other members, one 
will be designated by the National Councils on Equality (that at the moment are the 
Transition Commissions whose members were appointed by the Executive); one will be 
designated by faculties and schools of social communication, but only those from public 
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universities (which could lead to influence by the Executive); one by electoral colleges 
created by the CNE; and the other by Autonomous Governments. In addition, the 
technical secretary of the Commission will be elected from a list presented by the 
President. 
 
In terms of its functions, the Council will be responsible for administrative sanctions and 
concessions for new frequencies. Contrary to the original text, the Council will not be able 
to close any media. However, opposition members of the National Assembly have noted 
that the project for the Integral Penal Code, that is also being debated in the National 
Assembly, has 14 crimes against honor, and the remedy of the penal responsibility for 
legal entities and private enterprises, including the possibility of closure for 5 years as a 
protective measure (before any sentence is handed down). 
 
The planned administrative sanctions include fines for non-compliance with norms of 
responsibility contemplated in the Project (for example, that headlines be coherent and 
consistent with the content of the article, that the medium rectify errors within one year, 
respect for publications covered by reserve clauses, among others). 
 
Another theme that has generated disagreement is the obligatory professional 
accreditation of people who work in communications media, with the exception of 
editorial writers, opinion columnists, and selected specialists. As planned, accreditation 
would have to be renewed every six years. 
 
Although as proposed, the lawwill also regulate public communications media, there could 
be a conflict of interest, especially given that one of the Council’s members is appointed 
by the President. Up until now, public communications media have demonstrated little 
Independence from the government, which has lead to their characterization as 
“governmental media.” 
 
It is also worrisome that the law is not clear in terms of how official publicity will be 
regulated. This has lead to challenge from the opposition and NGOs. This situation also 
affects transparency regarding spending on official publicity. 
 
It seems that there is currently a higher level of agreement on the contents of the bill, 
relative to the controversy regarding the initial versions of the bill. However, National 
Assembly members are wary of the feasibility of the agreements reached. Many hope 
that, if approved, the same thing will happen with the bill as did with the Code of 
Democracy, and that the Executive will introduce its own changes to the law. In this case, 
the opposition would struggle to achieve the two-thirds majority needed in the National 
Assembly to ratify the original text.  
 
Some opposition leaders have engaged a strong public campaign to withdraw the project 
from further consideration. They have not, however, gained the necessary support to do 
so. Because the law is required by the Constitution, there is the fear that the Executive is 
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trying to pass a law that serves its interests, which for some is a greater threat than the 
existing Project, which in the end has included diverse points of view. 
The opposition’s principal argument has been that the project that will be voted on in the 
National Assembly incorporates changes that were not discussed by legislators during the 
second debate. These changes would have been introduced as a result of the Socialization 
Forums organized by the President of the Assembly for the Project, without the 
participation of opposition legislators. 
 
Another opposition proposal is to try to reach a written agreement within the National 
Assembly so that if the President vetos the approved law, the National Assembly as a 
whole would reject the changes to the law. In mid-March, the President of the 
Commission on Communication commented that there was an agreement to review the 
final text of the law with President Correa and the Judicial Secretary of the Office of the 
President, Alexis Mera, prior to the vote in the National Assembly. One of the themes on 
which the government was adamant was the professional certification of people working 
as journalists. 
 
The government and its supporters are opposed to withdrawing the proposed law from 
consideration by the National Assembly. Representatives of the governing party have 
argued that it does not affect freedom of association citizen freedom. 
 
If the law does not receive the necessary votes in the legislature to win approval, 
legislators of the Alianza País and government officials have suggested the possible 
intervention of the Constitutional Court that would enact a provisional law. Such a law is 
required by the 2008 Constitution, and its enactment was also ratified in the popular 
consultation of May 2011.  The Constitutional Court has made pronouncements in favor of 
the proposal from the governing party. If this happens, in the future the National 
Assembly will have to follow through on the constitutional requirement to approve a 
Communications Act. 
 
Conclusion 
 
Although the content of the proposed Law on Communication has been moderated, the 
reforms to the Code of Democracy threaten the work of the media and undermine any 
balance in the dissemination of information to citizens, especially in the face of the 
upcoming elections. Moreover, the outcome of the project for the Integral Penal Code 
remains to be seen. While it plans to eliminate the desacato, it incorporates articles that 
refer to crimes against honor and includes penal sanctions for actions that result in 
criticisms of public officials. 
 
The Communications Act bill will be discussed in late March, as has been announced by 
the President of the Communications Commission in the National Assembly, and will 
contain the changes proposed by the opposition during the two and a half years that it has 
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taken to discuss its contents along with the input of President Correa. There exists, 
however, a high possibility that the President will impose his vision for the 
Communications Act through his veto power. In the event that the National Assembly 
rejects the law or the opposition succeeds in having it withdrawn from consideration, the 
President has announced that he will go to the Constitutional Court and request that it 
enact a provisional law, given that the Constitution requires the existence of a Organic 
Communications Law.  
 
The Constitutional Court, which in the past has demonstrated little independence from 
the Executive,  regarding permanent suspension of the reforms to the Code of Democracy 
is still pending. These proposed amendments, put forth by the President through his veto 
power, would limit the role of the media and the promotion of public works during 
campaigns. If the Court decides to lift the temporary ban on such reforms, the media 
would practically be “censured” during the electoral period and the future of a fair 
electoral process and equal conditions for all candidates would be compromised. 
 
The judicial system, which forms the core of democratic institutions and should ensure 
checks and balances – especially under a regime that gives broad legislative powers to the 
Executive – seems to have been undermined. Though the Office of the Public Prosecutor 
ruling for on the complaints of fraud in the sentence against El Universo is still pending, it 
seems almost obvious that there has been strong government pressure on judges. The 
new National Court of Justice assumed its role during the controversy caused by the ruling 
against El Universo, both nationally and internationally, on the allegation that it 
responded to the interests of those who currently manage the political power. 
 
In the aftermath of the case of El Universo, the Ecuadorian government’s international 
image appears to have deteriorated. However, it is positive that the defence of the 
freedoms of the press and expression in Ecuador has achieved a universal dimension. The 
decision on whether to annul the ruling against the directors of El Universo is also pending 
in the IACHR. The Ecuadorian government has questioned the legitimacy of the 
international body, and it remains to be seen how the government will react to an 
unfavourable outcome.  
 
Tensions between the government and the media, as declared by both sides, will continue 
in the coming months without affecting – at least to date – the popularity of the 
President. As shown by survey results, the President’s messages against the media seem 
to have support in public opinion, which – despite recognising that there are now limits to 
the freedom of expression – still backs the President in high numbers. 
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