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What Is international
air carriage?

7 both in "Warsaw System" or M99 States
or

> in the same "Warsaw System" or M99
State with an agreed stopping place in
another State



The original Warsaw Convention of 1929, unamended;

The Warsaw Convention as amended by Montreal Protocol No. 1 of
1975;

The Warsaw Convention as amended by the Hague Protocol of 1955;

The Warsaw Convention as amended by the Hague Protocol and
Montreal Protocol No. 2 of 1975;

The Warsaw Convention as amended by the Hague Protocol and
Montreal Protocol No. 4 of 1975;

The Montreal Convention of 1999, or

Domestic law, if it is deermed that the transportation falls outside the
conventional international law regime, or if the two relevant States have
failed to ratify the sarne liability convention.



Chubb & Son v. Asiana Airlines



nation of the origin and destination of
5 1 nerer/ rmust neve ral tified the identical
. were neld to nave raiified

Converition, respeciively. rlence, no liaoility converitor

The U.S. ratified Monirezll Protocol No, £ wrnr n eriiered
into force for tne United States on | \/hrr n , 1999, Tniougrn it
orincioally addresses cargo issues, It Jro,Um tne US under
tne rlague Protocol of 1999, Just to ve sure, the U.S.
seozrately ratifled tne rlague Protocol, nearly nalf 2

Chuop 2lso be CENe rmajor catalyst for U.S, Senate
tification of the Monitrezl Convention of 1999, wricr)
riterad Into ror 2 orn Novermoer 4, 2003,



Purposes of Warsaw

“*Convention for the Unification of Certain Rules Relating to
International Carriage by Air.”



Under Monirgal 1999:

Ariicles 6 and 16 — the consignor must furnish inforrmation and docurnents, including a docurneni
indicating the naiure of ine cargo, as required oy local “cusiorns, police and any oiner puolic auinorities”;
Article _2(9) — In addition to ine Ii:ll)ili'r/ caos for delay, vaggage and cargo, ine court also rmay award

court cosis and other litigaiion expenses “in accordarnce wiin iis own law”;

Ariicle 28 — advance oayments rmust oe rnade in deain or oersonal injury aciions "if requirad oy iis
natonal law”;

Ariicle 29 — an action for darnages can only e orougni suoject to ine rm) of ine Conveniion “wiinout

orejudice io ihe r|ueJrlon 235 10 WhHo zire the persons wno have ine rlgn' to bring suit and what are their
respeciive rignis”;

2 Ariicle 33(4) — procedural quesiions “shall be governed by ine law of ihe court seizad of ine case”;

2 Ariicle 35(2) — the two-year oeriod of lirmnitations “shall be de errrnrléd oy ine law of ine court seized of
ine case”;

2 Ariicle 45 — if an action is orougni against only ine .IQ[LI.ll carrier or ine conrr g carrier, itnai carrier

ey rec |J re the otner carrier to be Jom-—‘d in the aciion, “ine grocedure and effects veing govarnad oy ine
law of ihe court seized of ine case;” and

2 Ariicle 56 — if a State 'ruJ rrore thear e ngle territorial urnr in which different systerms of law are

aoolicavle (such as ine Peoples Reouolic of China vis-a-vis Wacau and rlong Kong, for exarnole), inat
Staie rnay declare the Convention aoolicaole to all or onI/ sorne of its i2rritorial uniis,



Tne four fora of ine Warszw Conveniior zire:
1) the domicile of the actual carrier;
2)tne orincipal olace of vusiness of tne actuzal carrier;
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3) a olace of the carrier's business tnrougn wnicn ine contract was rnade; or

(4) tne olace of destinatiorn.

To tnese four, inree additional fora nave veer added ¢ J/ e Montrezl
Conveniion (ihe latier two of these were also included in the Guadalzjara
Converiiion):

(9) in deain and oersonal injury litigation, tne olace in wnichn the oassenger nas
nis orincipal and oerrnanent residence if tne carrier ooeraies vassenger
services tnere itner on its owr aircraft or througn anotner carrier's ¢ ]rcra'ft
tnrougn zi cornirnercial agreernent and in wnicn inat carrier conducis

ousiness of carriage frorn oremises leased or owned oy it or 0y anoiner carrier
with whichn it nais 2 cornrnercial agreerment;

(6) tne dornicile of the contracting carrier; or

[

(7) the principal place of vusiness of the coniracting carrier.



aln aiction for darmages rmust e orougnt, at tne ootion of

il
tne olaintiff”, in one of four specified

orocedure snall e govearned oy tne law of ine court to

wriich tne case s suornitied”, wnile Ariicle 33(4) of ine
Montrezl Converitior growdes tnait *[q] of

Iﬁ- h\

orocedure snall e governed vy ine law of ine court seized
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clllVe czlgg O elCCess 10 30Urces or Oroor,

Thne costs of outaining attendance of willing witnesses;

Otner oractical oroolerns tnat irmosact tne efficiency and cost
ftne trial; and

QC

The enforceanllity of the judgrnent if one is ootained.

., Liquiclaition Cornrrn’'n of Banco Inierconiinsnial v. Renia, 530 F.34 1339, 1356-57 (171" Cir, 2008); King v. Cessna Aircrait Co.,
-"82 F.314 1374, 1383-84 (711" Cir, 2009),



2 Tne administrative difficulties flowing frorn court

s Local interesis In naving localized controversies decided i
norne;

s The avoidance of unnecessary cnoice of law oroolerrns;

2 Tne unfairness of ourdening citizens in an unrelated forurn
witn jury duty  Tnese include tne aollity to
eritities, efficiency and translatior.

In re Air Crash Near Aihens, Greece on August 14, 2008, 2007 U.S, Dist, Lexis 20761 (N.D. lll. 2007).



The Defendarni(s) will:

2 not contest jurisdiction in the foreign court;

2 wellve tne staiute of lirnitations defence;

) resporid to discovery requests;

) orovide witnesses and evidernce;

2 franslate docurnents into the foreign language;

2 not argue for 2 siay;

2 aoide oy all stioulzitions rmade in their rnotions and oral argurnent; znd

2 agree to satisfy any final judgrnent rendered against tnern in the foreigr

jurisdiction aifier appesls are exnausied,



Warsaw Convention | Hague, Montreal
Protocol No. 4, and

Montreal
Convention of 1999
Loss None None
Damage to Baggage 3 days 7 days
Damage to Cargo 7 days 14 days
Delay of Baggage 14 days 21 days

Delay of Cargo 14 days 21 days



Moses v. Air Afrique



Or) yeanus 51 v, Pan Arnerican World Alrways
Plaintiff's rnother died in Philadeloniz.

20,000 mernoers of tne 1o irive met the aircraft, but ner body
was not aoozrd.

Suosequenily, Pan Arn delivered ine remains of a siranger.
rinally, a decormposed body was delivered 10 days after
shiornent, wrapped in burlao and face down in the casket,

In the loo culture, this signaled the deceased nad cornrmitied
suicide and died a dishonoraole deain.



>Thne Warsaw Convention of 1929 caooed liaoility for
oersonal injury at $8,300, unless ine carrier engaged in
willful rmisconduct or issued imorooer docurrieniation; ine
carrier could zivoid liaoility if it nad taiken “all nec SDer
reasures” to avoid the loss, or it was irmoossiole o do so:
>The rlague Protocol of 1955 douvled lizioility to 59’16,600 arnd
clarified wnat was rmeant oy “williul rnisconduct” as “intent to
cause darnzge or recklessly and with knowledge tnat
darnage would oroozoly result™;

>The Monirsal Agreermeni of 1966 raised liavility to $75,000
*Monirsal Protocol No. 1 reset Warsaw liaoility at 8,500
SDRs

*Monireal Protocol No. 2 reset Warsaw/rlague lizoility i
16,600 SDRs

AIATA Intercarrier Agreerment of 1995

ceilings on liaoility uo to 100,000 SDRs; and

>Tne Monirsal Convention of 1999 irnposes strict lizoility uo
to 100,000 SDRs, and oresurnotive liaoility oeyond,









Inflation Adjustments Effective 2010

Convention ICAO adjustments US dollar equivalent
Passenger death or injury 100,000 SDRs 113,100 SDRs $175,237 Passenger death or injury

Cargo loss and damage 17 SDRs per kg 19 SDRs per kg $29.43 per kg Cargo loss and damage



2 Thne Crnicago Convention — 191
J - 152
2 Thne Hague Protocol —

ryl - 1. y 2 . \ - P 4
1 The Cruacdalajara Convention —

r

s The Montreal Convention of 1999 —

T Az of 25 May 2017



o:/lwwwy.icao.int/secretariat/legal/Lists/Current%20lisis%200f%200arties/Alll terms.as0x


http://www.icao.int/index.html




El Al Israel Airlines v.
Tseng

Ms. Tsui Yuan Tseng alleged emotional injury because of a security search at
JFK in which she was forced to drop her jeans to mid-hip and was wanded by
a female security guard.

But emotional injury unaccompanied by physical injury is not recoverable
under Eastern Airlines v. Floyd, 499 U.S. 530 (1991).

And it was not clear that Ms. Tseng suffered an Article 17 “accident” under Air
France v. Saks, 470 U.S. 392 (1985), which defined an accident as “an
unusual or unexpected event or happening . . . external to the passenger.”

In Tseng, the Supreme Court held that Warsaw “precludes a Fassenger from
maintaining an action for personal injury damages under local law when her
claim does not satisfy the conditions for liability under the Convention.”

In other words, recovery for an injury occurring on an international itinerary, on
board the aircraft or in the course of embarking or disembarking, “if not
allowed under the Convention, is not available at all.” Under such
circumstances, Warsaw provides the exclusive remedy, and no separate
common law cause of action exists.

In a footnote, the Supreme Court observed, “Itis questionable whether the
golt:rt”of Appeals ‘flexibly applied’ the definition of ‘accident’ we set forth in
aks.


http://www.google.com.hk/url?sa=i&rct=j&q=el+al+airlines+photo&source=images&cd=&cad=rja&docid=j3b5tjmVxI-K2M&tbnid=62mDegMqDNNm6M:&ved=&url=%68%74%74%70%3a%2f%2f%61%66%72%6f%70%65%72%73%69%61%6e%2e%62%6c%6f%67%73%70%6f%74%2e%63%6f%6d%2f&ei=gqyzUYSWHoWfkAXnxIGQBA&psig=AFQjCNFJHz91x1gziO4fy4M5hU6mJzJmRg&ust=1370816002736242

Articla 24 of

-

-

-

~

tne Warsziw Converition orovides:

1. In tne cases covered ¢ /r\rrlrles 18 and 19 any action for darra 2923, nowever
founded, can only o2 orougnt suoject to tne conditions and lirnits set out in tnis

Cornverniior,

2. Intne cases covered oy Ariicle 17 the orovisions of tne oreceding ozragraor
zllso ,Jr)r)J/ Witnout ore j,Jd];e to the cuestions as o wno are the persons wno
nave ine rignt to orirg suit d wrizlt are tneir respeciive rignts,

2
Article 29 (Basis of Clairms) of the Montrezl Converition orovides:

In the carriage of russ“ gers oaggage and cargo, any aciion for darnages,
nowever founded, wneiner under this Conventiorn or ir contract or in tort or
otherwise, can only be J!‘OJU(JT suoject to ine conditions and sucn lirnits of
liaoility a1s are set out in this Convention without orejudice o the quesiion s (o
WNo are ine oersons Wno nave tne rignt to oring suit aind wnat are ineir
resoective rignts. In any sucn action, ounitive, exemolary or any otner rnor-

cornoensatory darnages snall not oe recoveraole,



Sidhu v. British Airways

Ms. Sidnu was zivoard 2 Britisn Airways flignt frorn London to Cuala Lurnour via Kuwalit.
The aircraft rade a refuelling stoo in Kuwalit five nours afier lrag invaded the couniry,
and all vassengers and craw were taken orisoner. Tney were removead to Bagndad,
and Sidnu was detained there oy Iracgi forces for nearly a rmonin. Sne suffered
osycnological injury s tnhe result of being neld in caolivity, and ine siress of veing
separated frorm ner farnily, causing ner vodily injury in ine forrn of loss of weignt,
eczerma and excessive rmensirual oleeding,

The Ul rlouse of Lords noted inat ine Convention “is designad to sei out all ine rules
relaiing to tne Ii:ll)il]"r/ of the carrier wnicn are o ve aoolicavle io all internaiional
carriage of persons, baggage or cargo Ly air o which ine Conveniion apolies”, rlence,
ine rignts and rernedies orovided inere are meant o ve exclusive,

In Ariicle 23, "tne drafiers r)rorn.)lmd tne carrier frorn lirniting its liaoility via coniract, in
exchnange for Article 17 resiriciions on rne tyoes of clairms for wnicn recovery would oe

allowed. Tne ouroose of Article 17 was "to orescrioe ine circurnsiances — tnat is o
say, tne only circurnstances — i wnich e carrier will o2 liaole in damages o 'h'
oassenger for clairns arising out of nis international carriage oy air”, Thus, wneiner or
not 21 oaissenger nas a clairn under Ariicle 17, ne is not allowed to rnaintain any otner
(cornrnon law) clairn against the carrier arising out of ine sarne incident,

- A



Thne Montrezl Convention of 1999

tne deatn or wourding of =

suffered oy 21 vassenger, If ine

12 course of any of

tne aircraft or in
tr ernoarking or

ir
e ooereions of
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Thne Monirezall Convention of 19

tne deatn or wourding of =

bodily injury

ufferad by = vassenger, if the

e aircraft or in the course of any of
reltions of ernoarking or



rnust nave ocourrad?

conternolated oy tne terrn

injury™?
a Wnrere doaes onea draw ine
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r for llaollity for deatn or oersonal injury.

Fhe Gue iternala City Protocol would nave suosiituied in

CD
P

Art. 18 of Warsaw uses ine terrn “occurrence” as ine irigger
for liaoility for loss or darnage of goods or LJUU Ige. Art, 18

of oot ine rla g,Je Protocol and Moriireal use ine terrn

L)

“avent” as ine irigger for liaollity for loss or damage of
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What is an accident?



No.
Negligerice exists as 2 defense under
Article 20 of Warsaw whnere 1t car) r)rove
tnat it took “all Necessery rreasures”
z2vold the loss or tnat it was irmopossio le o)
do so. Proof of conirioutory neagligerice
of the injured person rnay result in wnole
or oartizal exoneration of tne carrier.
The “all necessa
it

ry measures” defense
wels wellved e

ne Montreal Agreernerit,
The Montrezal Convention of 1999 allows
a defense zoove 113,100 SDRs if ine
carrier oroves “darnzge was not caused
0o tne negligence or otner wrongful aict
or ofnission of tne carrier . .. ."



N

An eaccident is "arn occurrence associaiaed with the ooeraiion of an aircrafi ...
i wnich 2 person is fatally or seriously injured zis 2 result of oeing in the
aircraft ... or direct ezpo i

i: ‘(

sure to jet olast,
natural causes, slf infl

‘ exceot when ine injuries are frorm
icted orinflicted oy other persons . . . ."
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acted unusuzal



Alr France v. Saks

racts: a passerger lost ner nearing in one ear afier 2 routine

Alr France aircraft landing norrmally ait Los Angeles,

Thne definition of an accident under Ariicle 17 snould e flexioly
aoolied after assessing all ine circurnsiances surrounding ine
The “zvent or n«lr)r)ernru tnat caused ine oassenger's injury
rnust oz conorrmell, une xoecied or unusueal™

The event must Je cternal to ine oassenger’, and not ine
ozssengers owrl mzernr-l reel cuon“ to ine "usual, norral and
expecied ooeration of the airc rar "oand

Where the evidence is contradictory, the trier of fact rmust
deterrnine wnetner an accident, so defined, nas occurrad.,

in Saks, the U.S. Supreme Court noted that liability extends under
Article 17 "only if a passenger's injury is caused by an
unexpected or unusual event or happening that is external to the
passenger. .



According to the US

uriexoecied or

neipoerling tnat is

cdefinition snould o=
flexioly aipolied.”



Must an accident arise from a risk
that is characteristic of air travel?

Courts have divided into two camps.
If the event need not be aviation-
related, is the carrier an insurer for
all injuries suffered by passengers,
Including passenger-on-passenger
assaults?
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I'ne District court in Wallace v. orean Alrlines wrote:
= On August 17, 1997, plainiiff Wels e ,),lsse ge or)
rlorezan Alr rIJJrl o'l frorn Seoul, f Jf‘ssl s Angeles,
Plaintiff was :»:)J!-—‘d in seat 431, 2 wmdow SEE

P i,
arnd slept d.Jr]ng the flighnt, Hl,linr"fewo:w to find inat

fwang—rong Pari ("Pand), the passenger in seat 43,
naid unouckled olainiiff's oelt, unoutioned and unzipoed
ner shorts, and ¢ olaiced hand i) olaliniiff's | JnJerW#r
to fondle ner genitals. . .. Park suosequenily oleaded
quilty to the crirne of engagirg in sexual conduct wiin
another person without that gerson's ,J‘—'I’H'J]LZ;]OH i)
violation of 18 U.S.C. § zzi'rz',(J) and ne was sernienced
to two years orovalior, .

s ninis case, there was no act or ornissior vy ine
aircraft or airfline personnel representing a departure
frorn the norrnal, expected ooeraiion of 2 fligni.. . .
There is no evidence tnat defendant nad served Park
sufficient alconol to rmaice nirn drunic. . .. After olaintiff
was rmolesied, she cornolained o a Korean Alr crew
rmernoer and ne irmrmediaiely reassigned ner to 2 naw
seat. The record reveals no act or ornission by
defendant wnich nad any conneciion to olainiif's
injuries and wnicn rmignt lead to 2 finding that olainiiff's
injuries were the result of an "accident” witnin the
rrezaning of Article 17, . . .

a2 Morgover, sexual molestation such as inat alleged oy
olaliniiff is not a risik characierisiic of air travel or relaied
to the ooeration of an airolane, and air carriers are not
in 2 special gosition to develoo defensive rmeasures or
insure against such incidenis, . . .

s Plaintiff's risforiune rmay nave occurred on defendant's
airolane, obut an assessment of the circurnsiarnc ces
surroundirig ner ]njurw: shows that iney did not resuli
frorn ain "accident” within the reaning of Ariicle 17 of
the Warsaw Convention,

)
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WALLACE v. KOREAN AIRLINES
(274 Circuit 2000)


http://en.wikipedia.org/wiki/File:Korean_Air_Logo.svg

Deep Vein Thrombosis and Air Travel Group
Litigation,

The Master of Rolls of England’s Court of
Aopoezl concluded, | cannot see, nowever,
now inaction itself can ever properly oe

cic

cdescrioed as an accident. 1t is not an event: |
IS 2 non-event. lnaction Js 'L'rJe antitnesis of an
accider

Qantas Ltd. v. Povey

The appellate division of the Suprerne Court
of Victoria, Australia concluded that “a failure

to do sormetning . . . cannot oe char:wter]zed
as an event or napoening . . ... Tne court

went on to opine that a pilot's failure to dror)
the landing gear would not constituie a
Article 17 accident, but the resulting cr
the aircraft would.

U’
L
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Olympic Alrways
v. Husain

passeng posed o
The refusal of a flight attendant to assist a passenger who
requested assistance congtitutes “an unexpecied or unusual

-



The Australian rlign
Court in

Merugn: “With great respect for the U.S.

L/

3LI,J/’~WI~—‘ Court . . . ﬂe Saks definition of
accident” does not exnaustively define the scope

of Art. 17. . .. In Saks, it would have racde no
sense for the Court .rr Je:uri:oe the o r)-—’fJflJfl of
the r)fﬁ':’)&,lfl/,}fuf] as “a happening that is not .
intended.” The systern operated independenily of
any actor wno could nave forrmed an intention to
co an act that had consequernces thai were noi
intencded or expecied.

“With great respect to the Stg Iprerns Court in
Saxs, It wenit too far in insisting rru.r the narrr-
causing occurrence rmus ¢ alwa) ays be “caused by
an unexpected or unusual event or nappening
that is external to the passen ger.”

“An omission may . . . constitute an ‘accident’
when it is part of or associated with an action or
staternent. . .. But a bare omission to do
sornetning cannot constitute an accident.”
Kiroy: “In ¢ J/‘./Ifuf/ parlance, the wawrn—' of &
happening, mishap or event mzy be ar.
‘occurrence’. rlowever, depending on f
context, it will not usuall 'y qualify as an ‘a
il

Callinan: “rere inaction could not consi
event or an accident,”

(-‘U

B

e
cciclent’”
Lte an


http://www.google.com.hk/url?sa=i&rct=j&q=qantas+airways+photo&source=images&cd=&cad=rja&docid=qFgwTFLh210QqM&tbnid=o5MLLY-4KoEMhM:&ved=0CAUQjRw&url=%68%74%74%70%3a%2f%2f%77%77%77%2e%68%75%6e%74%6c%6f%67%6f%2e%63%6f%6d%2f%71%61%6e%74%61%73%2d%61%69%72%77%61%79%73%2d%6c%6f%67%6f%2f&ei=_7izUa2HOMefkgW_54GIAg&psig=AFQjCNFqTBt9KcQAnSzGub_a37EskMsgUQ&ust=1370819189757110

U.¥. rlouse of Lords in
In re Deep Vein Tnromoosis and Air Travel Grouo Litigaiion

Scott: *Jt js not ine funcition of ifie court in any of the Corvernijorn colniries o iry to
oroduce irn larg gLz cliffererii ffJffl inat used in tne Cornverition & cornprefensive
forrmulztion of the conditions which will lzad to ariiclz 17 lizoility. The Jairg: guzge of ine
Conveniion itself rust alyays ve ihe starting point. . . . [A] judicial forrmulation of ihe
chiaracterisiics of an article 17 accideni snould not, in rry opinior, ever ve freaied as
al suosiitute for ing language used ir ing Convenior,

venturs . .. [0 8x0ress iy respeciiul disagresment wiih zn approzch fo
interprataiion of the Conveniion that interprats not ins languags of ihe Conveniior
out insteacd ine language of ine leacdirg judgrnent inieroreting tne Convertion. Tris
approzch tencds, | velizve, fo distort ihe esseniial ¢ puUrpose of ine jucicial
/nr—'rr)rs*ur/on narnely, to consider what “accident” in Article 17 means and whneiher
ine facts of ine case in hand carn consiituie arn article 17 accideni.”
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: nial rnetr odolog/
siing wnetiner zhe inaction o
ttendant was ar ,Jr iusuel or
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xpected avent of nappening externzll
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(o the oassenger’, ine Court insiead
should have asked whether rme fligni
atiendant's inaction was an “accident.”
recuirernents ideniified in — tnelt )

averit ineat ]J no rnore inarn ine norrnell
ooeration of ine airc urr In norrnell
cornditions 1s not ;m ciccident”, arnd inat
0 oearn < ggldr\nr, ine sverni inai causad
tne d«m«ue rmust oe exiernal to ine
ozssenger — ruled out recovery for DVT,

e



Neither D\/T nor PTSD cases nave fared well in
the courts, out on snaroly different grounds. I
DVT cases, ,urlln 23 nave orevailed ovecause inere

WES 110 Jf;JlJe In PTSD cases, airlines nave
oravaliled wne 'r ere Was ro r)nplr al injury.
But note the 5'rurg divisions oeitweern ine znalytical

aoorozchnes of the nignest courts in tne United
States, the United 'ﬁlngj)m and Ausiralia, Thne
U.S. courts ask whneiner an injury occurring or
board a flignt constitutes arn “unusual or

Unexoe g[ed avent or rur)r)‘—*nlnrJ axternal to the
pasaenge The U.r< and Australizan Courts ask
whneiner the injury was caused oy an “accident,”
While the U.S. Suoreme Court corncludes tnhat
ineiction can consiitute an “unexpecied avent or
naooening”, tne Uk, and Ausiralian courts
coriclude that inaction cannot constiiute ar)
“accident.” Tnese are great snios oassing in 2
foggy nignt, nearing only tneir norns olowing in ine
distaince, warning of potential collisior),






Several passengers claimed to nave suffered mental distre
aircraft, vound for the Banarnas, lost power in all three engi
sharp and terrifying descant. Thne flignt craw informead the r):lSS»:‘
would bz necessary to ditch the plane in the oceain. Almost (1)
tne oilots managed to restart the engines and land ine jet saf
Mizirni Internzaitional Alroort.
The U.S. Suprerne Court neld that Article 17 doss not allow recovery for
ourely rmental injuries. This conclusion WEIS £ oased or ine Frenchn translatior)
(intsrpreting “lssion corporelle” to mearn "podily injury”),and on the prirmary
puUrpose of the Warsaw Convention - lirniting liziwility in order to foster
growin of tne infant airline industry. Writing for the rajority, Justice Vlarshall
coricluded:
“The narrower reading of lesion corporelle’ also is consistent with ife
primary purpose of the coniracting parties to the Convsntion: limiting ihe
liability of air carriers in order to foJrr*r ine growin of ine fledgling cornrmercial
alviation indusiry. . .. Whaitever mzay be ihe curreni view armong Cornvenijon
signaiories, ir 1929 ihe parties yere rmore concernad with proteciing air
carriers arid fosteririg) e new indusiry inar ,JfOVI./If) g full recovery o IfleIﬁ—’C/
vassenqgers, arnd we read lesion corporelle’ i a way inat respecis inai
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ernotional distress, so long as oodily Injury occurs;
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injury, out distress may Include distres
accldent: and

injury Is recoveraole,



Emotional Damages

The issue of wnetner emotional darnages are recoveraol
nais long troupled cornrnon law courts. The jurisprudenc
on tnis Issue reflect s several major concerns: (") that
ernotional harrn can e feigned, or imagined; and (2) < orrw
narrn s the orice we oay for living in an industrial socie
(3) emotional damages are difficult to measure; and (4 )
er onstrained liaoility could irnpede industrial zind

conornic growtn.,
Urrnru now to Private International Alr Law, courts tnait
nave exarnined tne
Convention of 1929 nave concluded that there was no
discussion of wnetner recovery for emotional darnages was
conternolated oy its drafiers. Tney also nave concluded

S
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rmost civil or cornrmon law jurisdictions orior to 1929,



rrieritel injuri
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1 Forexarmole,

it 2ire accormpanisd oy ofnysical
door ajar for all sorts of litigatior,
C

over under Ariicle 17, nead ine
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may tne pnysical narem result frorm the ernotjonal
injury? In otner words, may tne onysical injury



Wriile agre 2ing that r) alin caused oy onysical injury is recoveraole, also Lord
Steyn, “would nold that if 2 relevant accident causes mental injury or illness
wWhicr in turr causes :JJ verse onysical symotorns, .. ."
The issue was wnetner a 16-year old girl could recover for the clinical
deoression shne suffered after veirig I'Oﬂdl!—‘d oYy anotner passengsr 2100zrd 2
flignt frorn Kuzilz L,Jrrlrur~r\rrp£er,l,1rr1 Lord Nicholls wrote, “The suér)res; or)
‘vodily ]rljJr/’ or ‘lesion corporslle’, in article 17 means, Jlmr)I/, injury to the
oassenger's pody.” rlowsver, ne observed that ine brain 100, is oart of the
JJJ/, and sornetirnes suject to injury; the question as to whnether the orain nas
suffered arn injury is a question of rmedical gviderice,

The inference is that wnern rmedical science nas advanced ro e level that it
car 0oirt to an injury in tne orain causing clinical deoressior, then such

darnages rnay ve recoveraole,
Thougn Lord Steyn concluded that Article 117 doegs not allow one to recovery for
errotionzl d,lrrugsu absent pnysical injury, ne would allow recovery under two
circurnstances: (1) rum and suffering resulting from onysical lrlJer and (2) in
czses Wrere z'r izre is onysical marnifestation of erotional nairrn: *if 2 relevant
accident causes rnental | Jruur/ or illness wnich in turn causes adverse onysical
SYmotormns, such as stroxes, misc :1rrug~u or pesptic ulcers, r'rw tnresnold
recuirernent of oodily injury under the Convention is sat atisfied.”



Bodily Injury
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US Court of Appeals in

Ehrlich v. American
Airlines

,_

In an exhaustive revisw of the negotiating history of ine question of potential recovery
of ernotional darnages in tne Morirezl Qonv—\nrlon, .'n court JrlCle'—‘d tnat tnere was
no consensus or cornmon understanding among ine delegaiss on ine issue of
wrigtner, and under wnat circurnstances, recovery snould oe 2 Ilowed for rnenizl
darnages,

The U.S. delegate at the conference erronzsously asseried ihat ine staie of Article 17
Jurisprudence in U.S. courts ait ine tirms allowed recovery for mental injuriss sver
whiern such injuries were not causec J oy onysical injuries, and sougnt o include
legislative nistory to tne effect tnat V99 was not intended o disturo that jurisorudence,
The court neld that those views we r—> wrong, and that r)rm/«uhng Arnerican
jurisorudence required tnat, to recover for ernotional darnages, tnose emotionzel

darnages rust nave veen caused oy onysical injury.

Several U.S, Circuit Courts of Aooeals nave neld inati r)n/JIngI rnanifesiaiions of
ernotional narrn is not recoverzole under Ariicle 17, while the U.KK. Flouse of Lords in
Morris v. LM corncluded t they were. Thougrh the U.S, suorerne Court nas not /Jr
nzid occasion to rule on i g Issus, the stage is sei for jurisorudeniial confroniaiion yet
agelin oetweer the Titans
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a |ssues of what constitutes an “accident” and
under what circumstances emotional damages
are recoverable under Article 17 have
proceeded under different jurisprudential paths
in the U.S., U.K. and Australia.

= That the highest courts in all three of these
influential jurisdictions have disagreed so
fundamentally, is troubling.

= This Clash of the Titans does not square well
with a Convention intended for the “Unification
of Certain Rules for International Carriage by
Air’.



Day v. Trans World Airlines

course of any of the operations of entbariing
o 1. What was the activity of the
passengers at the time of the
accicdent;
o 2. What control or restrictions was
placed on their movernent by the


http://en.wikipedia.org/wiki/Image:Trans_World_Airlines_Globe_Map_Logo_1.png

The carrier shall not be liable for damages arising under
paragraph 1 of Article 17 to the extent that they exceed for each
passenger [113,000] Special Drawing Rights if the carrier proves that:

(a) such damage was not due to the negligence or other wrongful act or
omission of the carrier or its servants or agents; or

(b) such damage was solely due to the negligence or other wrongful act
or omission of a third party.



Plaintiff Advantages of M99

@ No proof required of carrier

neg igence ... need only prove the
Injury resulted from an “accident”

2 Strict liability up to 113,000 SDRs for
bodily injury or death

2 Nearly certain recovery beyond (to the
extent of provable damages)

2 Ability to file suit in home country

® But...Norecovery if only damages
were emotional, and no recovery of
punitive damages.



Carrier Detenses
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Above 100,000 SDRs, the
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