
Air Carrier Liability under the Warsaw 

Regime and the Montreal Convention 

1 

by 

Paul Stephen Dempsey 

Tomlinson Professor of Law 

Director, Institute of Air & Space Law  

McGill University  
Copyright © 2015 by Paul Stephen Dempsey 



2 



3 



Warsaw is the most 

successful private law 

instrument in history. 
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Purposes of Warsaw 
“Convention for the Unification of 
Certain Rules Relating to International 
Carriage by Air.”  

Unification of Law… uniform 

procedure, documentation 

and regime of substantive 

law applicable worldwide 

Limit carrier liability so as to 

foster growth of the 

nascent commercial airline 

industry. 



Warsaw’s Quid Pro Quo 

Recovery irrespective of negligence, in exchange 

for limitations on carrier liability. 

Reversed burden of proof; once the passenger 

proves there was an accident, the carrier may 

exonerate itself by proving freedom from 

negligence. 
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Warsaw Convention 

Requires that  carriers issue passenger tickets and baggage checks for 

checked luggage; 

Liability measured in gold Francs, consisting of 65½ milligrams gold of 

millesimal fineness 900; 

Limits a carrier's liability for passenger death or bodily injury to 250,000 

Francs (approximately $8,300), unless the passenger proves wilful 

misconduct on the part of the carrier; 

Limits liability to 250 francs per kilogram (approximately $9.07 per lb.) 

for checked luggage and cargo, and 5,000 Francs for the passenger’s 

hand luggage. 

No limits on liability if the carrier failed to provide proper documentation; 

No liability if the carrier took all necessary measures to avoid damage, or 

it was impossible to do so. 
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Which Legal Regime Applies? 
The original Warsaw Convention of 1929, 

unamended;  

The Warsaw Convention as amended by Montreal 

Protocol No. 1 of 1975; 

The Warsaw Convention as amended by the Hague 

Protocol of 1955; 

The Warsaw Convention as amended by the Hague 

Protocol and Montreal Protocol No. 2 of 1975; 

The Warsaw Convention as amended by the Hague 

Protocol and Montreal Protocol No. 4 of 1975; 

The Montreal Convention of 1999, or 

Domestic law, if it is deemed that the transportation 

falls outside the conventional international law 

regime, or if the two relevant States have failed to 

ratify the same liability convention. 



These Conventions establish rules of carrier liability 

governing: 

1. Passenger death, bodily injury or delay 

2. Baggage loss, damage or delay, and  

3. Cargo loss, damage or delay 

In international air carriage. 
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LIABLITY CONVENTION RATIFICATIONS 

UN Members – 192 States 

The Chicago Convention – 191 States 

The Warsaw Convention – 152 States 

The Hague Protocol – 137 States 

The Guadalajara Convention – 86 States 

Montreal Protocol No. 1 – 49 States 

Montreal Protocol No.2 – 50 States 

Montreal Protocol No. 4 – 58 States 

The Montreal Convention of 1999 – 111 
States  

* As of April 1, 2015 

 



 

 

See 

http://www.icao.int/secretariat/legal/Lists/Current%20lists%20of%20parties/AllItems.aspx 

for an up-to-date listing of High Contracting Parties. 

 

http://www.icao.int/index.html


 

COMPEN$ATION HAS ALWAYS 

BEEN THE PROBLEM 

 
•Warsaw Convention of 1929 

Capped liability at $8,300,  unless the carrier engaged in 

willful misconduct or improper documents provided; 

•The Hague Protocol of 1955 doubled liability to $16,600 

•The Montreal Agreement of 1966 raised liability to $75,000  

 
 

 

 

 

 

 



 

COMPEN$ATION HAS ALWAYS 

BEEN THE PROBLEM 
•The Warsaw Convention of 1929 capped liability for personal injury at 

$8,300,  unless the carrier engaged in willful misconduct or issued 

improper documentation; the carrier could avoid liability if it had taken 

“all necessary measures” to avoid the loss, or it was impossible to do 

so: 

•The Hague Protocol of 1955 doubled liability to $16,600 and clarified 

what was meant by “willful misconduct” as “intent to cause damage or 

recklessly and with knowledge that damage would probably result”; 

•The Montreal Agreement of 1966 raised liability to $75,000  

•Montreal Protocol No. 1 reset Warsaw liability at 8,300 SDRs 

•Montreal Protocol No. 2 reset Warsaw/Hague liability at 16,600 SDRs 

•IATA intercarrier agreement of 1995 waived Warsaw’s ceilings on 

liability up to 100,000 SDRs; and 

•The Montreal Convention of 1999 imposes strict liability up to 100,000 

SDRs, and presumptive liability beyond. 

 

http://www.google.com.hk/url?sa=i&source=images&cd=&cad=rja&docid=vrlVmZlAzCm_SM&tbnid=9dEl1hq6O67wEM:&ved=0CAgQjRwwAA&url=http%3A%2F%2Fwww.h22solutions.co.uk%2Fnews-reviews-tutorials-2%2Fmagento%2Fmagento-currency-selector-with-graphical-icons&ei=1amzUfXlNcaQkQX3toHIAQ&psig=AFQjCNFMkd5woo4zxizAv447G3uQOhBUsw&ust=1370815317908410


ICAO Inflation Adjustments 

Inflation Adjustments Effective 2010 
Convention ICAO adjustments US dollar equivalent 

Passenger death or injury 100,000 SDRs 113,100 SDRs $169,300 Passenger death or injury 

Cargo loss and damage 17 SDRs per kg 19 SDRs per kg $29.43 per kg Cargo loss and damage 
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Top Causes of Loss by total value (2009-2013, insured losses 

over €100,000 / $136,455) 

  

1. Grounding 

2. Fire 

3. Aviation crash 

4. Earthquake 

5. Storm 

6. Bodily injury (including fatalities) 

7. Flood 

8. Professional indemnity 

9. Product defects 

10. Machinery breakdown 

So far in 2014, 80% of the major reported losses come from 

aviation incidents or from fires. 
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THE MONTREAL CONVENTION OF 1999 

•Incorporating most of the liability provisions of the IATA Intercarrier Agreements, the 
Convention establishes a two-tier liability system, with strict liability for death or bodily 
injury up to 100,000 SDRs, and presumptive liability in an unlimited amount;  

•The carrier’s liability may be discounted by the claimant’s negligence or wrongful act; 

•If the claimant’s damages exceed 100,000 SDRs, the carrier has two defenses: (1) 
freedom from fault; or (2) the damage was solely caused by a third person; 

•“Punitive, exemplary or other non-compensatory damages” are not recoverable;  

•No provision was made for recovery of emotional damages; 

•Carriers must maintain adequate insurance to cover their liability; 

•The Convention’s liability limits shall be reviewed every five years and adjusted for 
inflation; 

•The claimant may recover court costs and attorney’s fees if the amount of damages 
awarded exceeds any written settlement offer made within six months of the accident 
but before suit is commenced; 

•The Convention establishes a “fifth jurisdiction” (the passenger’s principal and 
permanent residence) for personal injury or death (but, oddly, not cargo and baggage) 
actions; and 

•The Convention incorporates the Guadalajara Convention extending liability to both 
the actual and contracting carrier. 

PASSENGERS 



THE MONTREAL CONVENTION OF 1999 

•The Convention incorporates many of the 
provisions of MP4 relating to cargo; 

•Unless special value is declared, loss and damage 
and delay of baggage results in maximum liability of 
1,000 SDRs; destruction, loss, damage, or delay of 
cargo results in liability capped at 17 SDRs per 
kilogram; cargo liability ceilings cannot be broken; 

•There is no carrier penalty for noncompliance with 
the new documentation requirements; and 

•Arbitration clauses may be included in cargo air 
waybills. 

AIR 
FREIGHT 



IATA supports universal ratification of MC99 

  

Universal ratification of MC99 by states will provide significant benefits to all 

parties.  

•Passengers will benefit from fairer compensation and greater protection. Under 

MC99 claims are subject to a much more generous compensation in the case 

of death or injury. MC99 abolished the arbitrary limits that existed under the 

Warsaw Convention system and established a two-tier strict liability regime. 

Claims in excess of the MC99 liability limits may succeed unless the carrier 

can show that it was not guilty of negligence in causing death or injury. Thus, 

the possibility of uncompensated losses in a major aircraft accident case is 

significantly reduced. 

 MC99 also includes a number of other consumer friendly provisions such as 

advance compensation payments and a wider choice of jurisdictions in which 

to bring claims. 

 Liability limits are reviewed by ICAO every five (5) years, ensuring MC99 

remains modern and relevant. 
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•In the carriage of air cargo involving countries that have not ratified MC99 but continue to be subject to 

the Warsaw Convention 1929 (WC29) and Hague Protocol 1955 (HP55) regimes, physical paper 

records are required in order for the carrier to rely on the liability limits set out in the Convention. 

This means that paper documents of carriage such as the air waybill must accompany the shipment 

throughout its journey. 

 MC99 permits the use of electronic air waybills (e-AWBs) and other documents of carriage, without 

impacting the carrier’s ability to rely on the liability limits set out in the Convention. Thus, MC99 is a 

pre-requisite for paperless air cargo initiatives such as e-freight. Eliminating paper from the air 

cargo supply chain will deliver cost savings and environmental benefits while also improving 

accuracy, shipment times and security. 

 MC99 also offers unbreakable liability limits for cargo carriers. Thus, carriers enjoy predictability in 

respect of their potential liability making it easier to obtain insurance, avoid protracted litigation and 

simplify claims handling. Shippers can organize specific insurance for any high value, low weight 

items. Shippers and those involved in the air cargo supply chain will benefit from the ability to make 

claims without the need for expensive and time consuming litigation. IATA and FIATA (representing 

freight forwarders worldwide) are working collaboratively to promote such adoption by states 

worldwide. 

 •Finally, airlines will benefit from greater certainty about the rules governing their liability across their 

international route network. IATA is thus advocating for the urgent ratification of MC99 by all 

remaining states. 
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