COMPETITION AND THE
ANTITRUST LAWS



The Competition and Antitrust Laws
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rederzal Trade Cornrnission Act of 1939
Civil Asronaiutics Act of 1938 (Federal Aviation Act



territory. In tne U.S., sucn conduct

civil suit in wnicn treole darnages
are ootentially recoveraole, In ine



2 Alrlines seex antitrust irnrnunity to create alliances,
- NWIELM granted antitrust irnrmunity in 1993
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Section 71 of the Snerrmean Act oroniolts cormoinations arncd
consolracies In resiraint of irade, To orevall on a clairn inat

/

2l norizontal agrearment arnor) J cornoeiitors resirains irads,
the olaintiff rmust orove tne resiraint is unreasoneaole, or ir

intitrust laws is to orotect cornoetition, not orotec
JrJdJ\/JCLJ’J cornoetitors, Tnus, it Is not enougn to snow ineat
the restraint ¢ J;use,l 'the olaintifi econornic injury. To

cdeterrmine wneatner i rearnernt nas =n advearse effect o
r
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cornpetitior, courts exarnine sucn factors as reduced

Ailaniic Ricnifield Co. v. USA Peirolaurn Co., 495 U.S. 328, 3538 (1990).
Virgin Atlantic Airways Lid. v. British Airways PLC, 257 F.5 258, 264 (27 Cir. 20071).



The U.S. Suorerne Court nas ideniified inree rmeinods of
I
1.
2. - analysis, for restraints witn sorme orocornoetitye
)
)
cornoetition Is difficult to determine
s California Denial Assn. v. FTC, 526 U.S., 798, 780-871 (1999). See

{W

oritinenital Airlines v, Urnitec

Airlines, 277 F.319 499 (40 Cir, 2002),



HrorJquJ «JH «Uraarrwnb ogtweer undertaxings ... wricr

may e ffect trade ... and wnich nave as their ooject or effect
tne orevention, resiriction or distortion of cornostition . . . ."

/

J —

2 Limnitation or control of oroductior);

2 Aoolying dissirilar conditions to equivalent iransacions,



At ine end of the first decade of the 219
century, a nurnoer of airlines (including
Lufinansa, Lan Cnile, Air France, Britisn
Airlines, Jaoean Alirlines, orean Airlines,
Arnerican Alrlines, SAS, Asiana Air, Polar Alr,
Catnzay Pacific, Atlas Alr, and Cargolux) found
L'r ernselves in the cross-nairs of governrnenti

ititrust lawyers in 2 nurnber of couniries for
el emJ security surcharges. sSorne airlines
ozld fines totaling tens of millions of dollars,
'r urooezrn Unijon alone irmoosed fines of
€799 rillion on 171 airlines. British Alrways and
rCorazan Alirlines paid nrley of $300 rnillion ezch)
in setilernent of 2 U.S, Jusiice Deoarirnent
investi ge itior.

Jt] nl«lwrlll in rnany couniries around
ine worIJ cornoeiitors to agree o fix grices
or divide te rrlror/ In the U.S., such conduci
carn result in crirmninal ¢ r)rOys‘QLI[IOl'l oy ine Jusiice
Deoarirnent. In ine :uro'r)'an Union,
cornpanies may face a fine of as much as 10%
of annual turnover,



Orne Seciiorn | aviaiion case inat failed o gei ira lon was 2 suit orougni oy iravel agencies

against 2 nurnoer of rajor airlines alleging inat tney nad consgired to reduce "oase
cornrnissions” oeginning in 1995, wnen Delia, Arnerican, Norinwest, Unitad and
Continenial Airlines e:l *'1 capoed iravel agent cornrmissions at $25 one-way, arnd $50
round-irio. By 2002, tne major airlines nad reduced cornmissions to zero, Thne iravel
agericies :Ileged tral, Ja fendant's decision to cut, cao, and eveniually 2liminaie iis
oraciice of oaying iravel 2 ager) ncies a2 vase cornrmission would not nave occurrad witnout
collusiorn o e ause such action, if 'e e lnder)r*rldenrlj, was conirary to ine individual
defendant’s econornic self-interest.” The U.S. Court of Aooeals for ine Ninin Circuit was
unconviriced, descrioing olaintiifs’ alle (JCIFIOTIS 23 "noining rnore inan a legal conclusion
‘m:lsr],lﬁr'ldmg as a faciual allegaiion.” Tne allegaiions that ine ,llrllne 88 u'rivrx'
resoonsiole for seiiing cornrmissions met on saveral occasions during tne irme wner
cornrnissions were falling, “aver only an opooriunity to consgire, wnich doe.a not
necessarily suooort ar) lrlrarerlge of illegal agreernent.” The court insigad found ine
conduct to 02 no more inan “conscious oarallelisrm” wnich was “rmore likely exolainad oy
lawiul, uncnoreograoned free-rmariet venavior.,” In ooposiiion o olainiii's theory of
conspiracy, ine court found it just as likely inat [ine carrier's] cornmission cao was an
effort to reduce iis internal cormrmission cosis, witn ine ancillary nooe iis cormoetiiors
would follow its lezd.”
In re Travel Agent Cornrmission Antitrust Litigation, 583 F.3 898, 899-900 (9% Cir, 2009).



Daggage

rlowever, tne conscious parzallelisrn defense did
not fare well in 2 case alleging collusiorn
oetweern Delia Airlines and AlrTrar o fix
orices on vaggage fees. Thne court noted,
“Plaintiffs need not all'Je tne exisience of
collusive cornrnunications i) Jmo:irhnlled
roorns’ In order to staie 2 § 1 Sherrman Act
clairn. Ratner, sucn collusiy
corfirnunications carn e vased ugor
circurnstaniial evidence zind carn occur ir)
soeechies ai indusiry cornferences,
announcernents of fuiure orices, staterner
on earnings calls, and in otner ou

§_

(b

<
ik

i
il -
55

(&

ouolic ways,

[Ulnlawiul consoiracies rnaly ve inferred
wher collusive cornrnurnications ernorig
cornoetitors orecede cnarnged/resoornsive
bus]ness oraciices, such as new oricing
oreciices,

a Iri re Delta/Airiran Baggage Fee Antitrust Litigation, 733 F. Supp. 27 1348, 1560
(N.D. Ga. 20710).
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Inone ¢ ,IS{—) United Alrlines argued inat craditors co
91 of the Snermean Act to retrizve their aircrafi unc Je‘ §I ] JO of rne
"’:Jrl}zr,Jr)'t;y Code, wnicn recuires return of aircral
rentzl ooligations are ozid. Tne court found that he IIdJJflorl tnat ine

,mrlrr,JJervJ foroid creditors to coordinate their aciiviiies in vankrugicy

oordered on tne frivolous. *Cornpetition cornes at ine tirne lozns are
rade; cooperation in an effort o collect as rmuch as possiole of ine
arnounts due under cornpetitively deterrnined corniracts is not tne sort
of activity with wnicn the aniitrust laws are concernad. Morgover,
ousiness are entitled underine -Pennington docirine to act jointly
wrien oreseniing requesis to couris and agencies.”

a United Airlines v. The Bank of Naw York, 408 F.89 918, 92 (7 Cir. 2005), citing Eastern Railroad Presidenis Conferance v. Noerr Motor
Freigni, 365 U.S. 127 (1981), and Unitad Mine Workers v. Penningion, 3871 U.S. 857 (1989).



1 Requirernents range frorn sirnole notification to intensive
a Typilcally, jurisdictional tnresnolds are deterrmined oy ine

J —
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deoending uoorn ootertial irnozact of tne transaction on ine

2 Tne orincioal concern is wneiner rmerged enity will nave

Source: United Alrlines



Priorto 1989, airline rmergers and acquisitions required
aooroval frorm tne Civil Aeronauiics Bozard. Aporovell
conferred antitrust irnrmunity. Between ine sunset of ine
tne U.S. Deoarirment of Transportaiior.

USDOT never met a merger it didn’t like, and aooroved
ezicrn of tne 27 merger apolications suornitied to it, 2vern

p— —

Since 1989, airline rmergers nave oeger suoject to secijorn 7

15 U.8.C. § 18.



(acquired cornpany of lefi/acquiring cornpany on right)

1979 Nationzal-Par Arr)
19580 Seavoard-rlying Tigers

'(.
rlugnes \eresr— {zounlic
iinernizl-Texas Internationz)

1982 Corl

1985 Frormar-r)—‘or)l EXoress
Wuse-Soutnwest

1988 Pan Arr-United
rReouolic-Nortnwest
Ozari-TWA
castern-Taxas Alr
FPeoole Exoress-Texas Air (Continental)
Western-Deliz

1987 Air Cal-Arnericar
Pacific Southwasi-USAIr
Pledmorni-USAir

1988 rlying Tigers-rederal Exoress

1997 AlrTran-ValuJet

1998 Reno Air-Arnericarn

2007 TWA-Arnericar)

2004 US Alrways-Arnerica West

2009 Nortnwest-Deliz

2009 Midwesi-Reouolic
Frontier-Reouolic

2010 Coniinentzl-United

20711 AlrTran-Soutnweasti






Ine Clayton Act oronioits = r)érJorJ eng,Jgéd in cornrnerce or i ,m/
activity affecting cornrnerce” frorn zicquiring “ine wnolr‘ or any ozrt” of 2
siness if the acquisition rneay J,JJJurJruII/ lesse omr)erlrlon of
tend to creaie a monopoly.” To orevall, ine ,)I:un'r]' ust define the

relevant rearket z2nd orove that the rerger will creaie 2 danger of
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Tne relevant marxet is tne gzograonic and oroduct rnarket, using
reasonaole intercnangeaoility or cross-

Altnougn rmariket snare and conceniratorn levels are relevani, ine y are
not conclusive. Instead, courts exarmine ine rearket's siruciure, nistory
aind future, tne crnaracierisiics of rne cusiorners, irends ow~1rd
conceniraiion or conceniratorn, ine exisience of cormoetitors and

Brown Shos, 370 U.S. 294, 344-45 (1982).
U.S. v. Pniladelonia National Bank, 374 U.S. 321, 362 (1983).



(acquired cornpany of left/acquiring cornpany on right)



Proposed Mergers that were
Blocked

(acquired company on left/acquiring company on right)






RATIONALE FOR THE UNJTED~COJ\JTJJ\JEJ\JTAL

— Cornoings nignly cornplarneniary naivorks to creaie 2 broader, deaosr naiwori

— Provides naw desiinations, including rmerger-enzoled route 2xoansion and additional “single carrier”
Creates a Better and connastons

More Efficient Network

— More corngeiitive cost structure

o

— Significant rnerger-specific synergies which orovide a nigner level of benefits than codesnare or AT

Sustained and Enhanced
Network Reach

Few Network Overlaps

Industry Landscape Has
Fundamentally Changed
Since 2000



Thne merJe of United and Continental Airlines drew aniiirust fire frorn 2 nurnoer of coricarned
tizens. Tneir expert witnesses ideniified three aliernative relevant markeis:

(1) network carriers cormgoeting for business iravelers;
2 (2) airpori-ozlirs; and

(2) the U.S. airline indusiry as a whole,

As to the first caieqory, ine court concluded, "oecause ine olainiifis nave failed 0 show wny
LCCs sn oulr 're 2 Iuded from 2 m:lrket for JJS}Irl $3 ,) esser g:,rs letwork carriers
terinc e relevani geograonic znd

oroduce rrarket for r).lr,)o:,ay of Sectjon 7 ,m,JI/s .

As to airpori-ozlirs, the court found that "cornoetition frorm adjacent airports disciolines oricing
and must ve considerad wnen defining the relevant rmarket. . . . [Gliven tha suosianiizl

avidernce suggesiing city-ozirs [rnay oe inhe ur)r)ror)rute rrerKe J olaintiffs’ effort to
estaolisn anytning else never leaves ine gaia)’
As to ine third alternative orofferad oy olainiiffs (ine "national market”) ine court notad inat it

=2
wes unclear now a flight frorn San Francisco to Newalrk cornoeiad with a flight frormn
Sealiile to Miarmi.
a Malanay v. UAL Coro. 2010 U.S. Dist Laxis 106049 (N.D. Cal. 2010)., at *30.
- ld. at “41-2.
a ld. at “42,



United-Continental
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K A cnallenge to Nortnwest's acquisition of Reouolic Airlines,
orougnt ‘Il years afier the rnerger, LJ]I d on different grounds — tne
statute of lirnitations. Suits under the Clayton Act rmust J‘—‘ orougni

within four years. Rejeciir g the I)J,er]rr allegation of 2 “continuing
violaition”, the court noted 'r felchn Henﬁ to the zcquisition of 2
cornpary accrues at the tirme of the rmerger or acquisition.

CD
GJ

1 Thne court noted tnat /IJJQJI “continuing violation” situation exists in 2
orice-fixirg consoiracy wnere ine eariicioanis contnue o fine-tune tneir
cariel. “[T|o aooly tne coniinuing violation tneory to non-corsgiratorizl

conduct, new overt acts must oe rmore tnan the unaozaisd inerial
consecuerices of ine initial violation.”

B Michwesiarn Machinery v. Norifwest Airlines, 392 F.3 265, 269 (81 Cir. 2004),
- ld. a1t 271,


http://en.wikipedia.org/wiki/File:RepublicAirlinesLogo1980s.png
http://en.wikipedia.org/wiki/File:Northwest_Airlines_Logo.svg










\ new airline order

merger of Amenican Airlines and US Airways would create the world's largest airline. Here'’s how the major U.S. carriers
culd stack up, based on 2012 figures.

. AMR-US AIR B UNITED CONTINENTAL ]l DELTA AIRLINES | SOUTHWEST AIRLINES

Revenue Traffic Workforce

5 Billions Passenger miles, billions Thousands
I 250 120

i

IUFCE COMPAanty repors
Cidlp, 140203013 5 REUTERS




In 19971, the United States and tne Europesarn Urnion
agreed to coordinzie reJJJ altory review or)
transAtlaniic mergers, acquisitions, arnd
alliances. ror exarnple, Boging's acquisition of
McDonnell-Douglas was reviewed oy ine =U
Cornrnission. Under the U Merger Coriirol
Regirne, “A conceriiration wricn would
significantly irnoede effective cornpetition, ir ine

cornrnorn rrariet or in 2 suostantial oart of it, in

r):Jr'r]r*,JJ:Jr 213 2 result of the creation or
trengtnering of a dorninant oosition, snall ve
the c

U')

Jecl red incornosatiole witn the cornrnor
rmarket.”
2 Courncil Rag. 139/2004, See Paul Steonen Dernosay, Europearn Aviation Layy 118-28

(2004).



Article 87 of the EC Treaty



2 Proniolts monooolization and atiernots to rmonooolize,
- —_—

and/or raise orice to rmedrnize wealtn, at ine orice of

1 Market gower is tne 2oility of a1 firm to raise orices to

quickly tnait the orice Increzise vecornes unorofitaole arnd

Miclwestarn Machinzry v. Norifiwast Airines, 392 F.5 265, 274 (8% Cir. 2004).



The relzvarnt geographic market is =i zirez where the dorninant firrn czn ]rlr*re.Jae
its orice without large nurnoers of consurnars iurning to aliernative suooly source
outside the arez, or oroducers ouiside ine area can quickly flood ine area wiin 3Jb [l[.l
oroducts, Thne relevant geograonic rmarket in cornrnercial aviaton is ceriainly city-ozirs; it
rignt also include dornination of 20 nuo airport, wrnere a large nurmoer of L):mks of flignis
frorn nurnerous cities enaole it to dorninaie ine rlr/ local passenger rmarike

The relevant product market r=cjuires ar f ne o odur"zs tnet zre

sufficiently close suosiiiuies o cormoete effec /eI/Jr 22 'r ler's markeis, Couris

ernoloy a “reasonaole intercr enge,ulllr/ ,md,lrd gauy J'_) ( ) ine oroduct uses, i.e.,
wheiner tne suosiituie oroducts or services can oerforrn ine sarme funciion, and/or (2)
consurner resporse (Cross-« IJJFI(IF/), thal JJ, consurner sensiiivity to orice levels ai wnich
iney elect suosiiiuies for defendant’s oroduct or services.” Orle court found tnat 2
rarket definition as oroad as “all non-stoo scheduled flignis into and out of gzcn of
Norinwest's nuos fails as a rmatier of law.” Schaduled ¢ r)cl«:JUJ iger air iranseoriation in
defined city-ozairs is orovaoly ine relevant oroduct mariket in cornrmercial aviation (ine
cornoeiitive aliernatives of rail, ous and autornooile iransport, or freignt transooriaijon,
likely can ve ignored for long-naul flignis).
Rovert Pitofsiy, Maw Definitions of Relevani Markei and ing Assault of Aniiirusi, 90 Colurn. L. Rey. 1805 (1990).

Worldyicle Baskeivall & Soort Tours v. NCAA, 388 F.5 955, 9871 (8 Cir, 2005),
Rodney v. Norihwest Airlines, 2005 U.S. Aogp. Laxis 18242 (81 ir, 2005)
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Potential Geographic Markets
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FPronioits “ziouse . . . of a dorninarnt positior)

exarnoles include:
2 Imoosing unfair ourchase or selling

s Lirniting production to tne orejudice of
cConsurners;

2 Apolying dissirnilar conditions to
equivalent transacions to otner trading
ozriies, olacing thern at 20 cornoegiiive

2 Making the conclusion of cor) rr~1 i
suoject to anoroveall Jj otner pairt tes
without cornrnercial justificaiion.



ot

1 Proniolts unfair retnods of cornoetition,

(forrnerly Section 47171 of the Civil Aeronautics Act of 1938)

2 Pronioits unfair meinods of cornpetition.



J

In 1989, tne U.S. Suorerne Court
announced tnat tne “consensus
arnorg cornrneritators” weas tnat

“oredztory oricirig scnernes are

rarely iried, and even rmore raraly
JJQQGSSUI l[ inerafora creaiad

HreJ' ory oricing requires proof
f

1. Pricing oslow cost;
ori-terrr

‘ﬁ'\
U‘l

2. Recouornernt o

losses,

Meaitsusnitar Eleciric Indusirial Co. v. Zeniin Racio Co., 475
U.S. 574, 589-90 (1988).



“Tne Co Jr' 'ruJ made 2 misiaxe. Thne insoreiical and ernpirical literaiure riow
ot oredation s possiole, can ve raiional frorn ine oredzaior’s

perspecti and rmignt oe quite narrnful socially. .
“During tne UJFIJH—'J industry restruciuring that vegzr :ll'rnost irnrnediziely after

U‘)
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deregulation, oredation, oy fairly cornrmorn consensus, nas oeen 2 tool to rnarke

new eniry difficult and to grotect pockets of rnarket power, desoite ine generally
nign operzating costs of incurnoent firrms. . . .

“[Beacause of misguided jurisprudence] the fact that oradation is effectively
irnpossiole to orove rrignt, in the case of tne airlines, oroduce 2 "Lelllngl/ ozid
oolicy corisec ],wrl . Predatiion is alleged almost exclusively against tne major
airlines, wnicn nave rem,urwd nigner-cost thar tne entrants that zre ordinarily
tneir alleged victirms. So, in this case, [jurisorudernce S)ﬁr‘,)flf‘:ll of ithe exisience
of oredation| mignt facilitate the most oerverse of all outcornas witnin ine
neoclassical frarneworic ine oreservation of less efflc,]a it sellers and
suooression (ordinarily leading to licuidation or cr) cejuisition) of rnore

It Cr) Heru—’r,)

Chiris Sagers, “Raraly Tried, and . . . Raraly Successiul”: Theorizically Irmpossiole Price Pradaiion Armong Airlines, 74 J. Air L. & Corn. 919
(2009).
ld. at 923-25

U‘)



sSeELOW COST PRICING. Tne ¢ ,)r ces cornolained of rmust oe oelow
appropmaze rmezisure of ity rl\ul s cosis,

TARGET DISCIPLINED, Tne | QIJWJ*OJL oricing rnust ve caovzole of producing
tne intended effects on the firrm's rivals, sucn as driving therrn frorrn tne rnarket,
J‘rJJJ rsq,u es ar evaluation of the exient and duration of ine alleged oredaiion,
ative financial strengin of the oredator and its intended victirn, and ineir
resoective incentives and will. Tne issue Js whnetner, giver ine aggregzaie
losses caused vy the velow-cost oricing, tne intended target would likely

5‘_
@©
-
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U’
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RECOUPMENT. Thne cormostitor rust nave a reasonzole orosoect (or 2
dangerous possivllity) of recouoing its snori-terrn investrnent in oelow-cost
orices vy acnigving longer-terrn momor)ol/ orofits, Ornce ine rival is driven frorn
ine rmarxket, it rust ve likely that ine oredatior will e aole o raise orices avove
2 cornoetiiive lavel adequaie to recover ine arnounis exoended or ine
oredation, including tne tirne value of tne money invested in it In other words,
ine oredzatior rnust o2 a2ole to ootain sufficient market oower to set jis orices
z200ve cornoetitive levels for a sufficient period of tirne in order to 2arn excess
orofits beyond those lost during the oeriod of below-cost oricirg.



335 F.3d 1109 (10

“Tne Governrent alleged tnat tne airline
engaged in rmuliiole episodes of price
oredatiorn in four city-ozir zirline
rmearxeis, all conneciad to ine airling's
nuo at Dallas/Fort Wortn Internationel
Alroort, witn the ultirnaie ourpose of
using ine repuiation for gredaiory
oricing it earned in those four rnarkets
to defend 2 rnonopoly @t tne nuo. In
irie Governrmernt's view, ine zirlineg's
cornoined resoonse of lowering
orices, Increasing caoacity, ard
altering vield rnanagernent in

cornoeiition constiiuted an unlawful,



A

\/

—e— AMERICAN AIRLINES
—=— VANGUARD

¢/66

- 1/66

- /86

- €/86

- ¢/86

- 1/86

- v/.6

~ €/16

- ¢/L6

BZZAS

- ¥/96

- €/96

- ¢/96

- 1/96

r /66

- €/96

- ¢/56

~ 1/G6

- ¥/v6

- €/v6

- C/¥6

$130
$120
$110
$100
$90
$80
$70
$60
$50

LIv6

$40

celencler quarte



The U.S. Court of Aooezls for thie Ternin Circuit

-scnool rigo-classical econornics vigw t i'u' r)r‘_ad';-,ltor\

“Irnplausiole znd irrational” and lrr:J'rlorJ:ll Witr
00IrIt, ]p'r. sliced to snreds ine Justice Deoarirnent's rmeinodology.

It first aicknowledged that thougn oredatory oricing recuires oroof
of oricing © :—‘]JW 2 2porooriate measure of cosis, no cornsensus nad
rerged as to wnat is ine rmost aooroorizie measure, Marginal cosi —
'ne cost of oroducing zin additional outout of oroduction — seerred

ofer) LJH/ oreferaole, out notoriously difficult to measure. Therefore,
couris nave relied on sorne oroxy for marginal costs, rost using
Average Variaole Cost [AVC]. BJ't tne Court conceaded inat exclusive
reliance on AVYC may “ooscure ine naiure of a oariicular oredaiory

scheme . ...

United States v. American Airlines, 335 F.3 11109, 1120 (10" Cir. 2003).
Srookes Group v. Brown & YWilliarmson Tooacco Coro., 509 U.S. 209 (1993).
United States v. American Airlines, 335 F.53 11109, 1119-20 (10" Cir. 2003).
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The Justice Deoartrnent orofferad four suosiituies for AVC. Seaveral used Arnericar
Airlines’ in wrn:ﬂ decisional accounting systern o r.l errnine wneiner iney becarme
negative following ine zllegadly oredaiory caeacity additions. [If Armerican Airlines’
internal ¢ *Jrnr),l"r:}'rion:, showed 2 loss on added caozacity in rmarikeis eniered oy low cosi

carriers, tnen ine only rational motive for such losses would ve o r.Irlve the new enirani

e
Z‘J
- ! ‘

2

But the Court exoressed discornfort tnat Arnerican’s internal accounting J/Jrern allocaied
in fixed cosis to a route not relaied o ine ooeraiion of ine rouie or rllgrlr Acc ordmg

to the Tentn Circuit, tnis was ine equivalent of 20olying an average ioial cost e , 2
rneinodology r J cied oy tne U.S. Suoreme Court, Otner iesis iendered oy Jusiice were
descrioed zs "shori-run orofit-rricudirnizine [gurs”, Wh] 'rl assurned if incrermential revenues
frorn adding caopacity were oelow incrarmental cosis, ini vlderlged sacrifice in orr.l er to
rnonooolize ine rmariet, F ne Court concluded inat AhJ i failed to ideniify the cosis

ks y)flvlfn—‘d with the ¢ er)e / additions, cormoaring increrme ‘el revenue o 2 cormnoination
0oin average variaole cos 5 and average avoidaole cosis, and not the avoidaole or

mgrarrlem:ll cost of the er) additions.
123

—“U

l\\

Desoiie fact inat zirlin
Jrlrlla / the Court concludec
negeate its consideration,

city
are disprogortionaigly 2 fi;@d oJ i and joint cosi dorninaied
d that any allocation of fixad cosis to ine meinodology would
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Before Soirit Alrlines entered the Deiroli-Priladelonia rrumq., Nortnwest's
lowest res Qfdd fare was $39595, and unresiriciad fare was 9125, Soirit enierad
in Decernoer of 1995 witn a $49 fare. lis load factors rose to 88.5% in June of
1998, wnen it added a1 second frequency. Thnen Nortnwest dro,)rwd its fare
the rmarket to 2 r_) Soirit's load factors collaosed to 36% oy August, when ii

withdrew its second nonsioo, znd ro 1% in Septernoer, wnen it witndraw frorn
tne rnarxket alto ge.her. Nortriwest then raised iis lowest fare to 52771, and later

PR~ ]

TO D=r0

5 1r)

U1

Solrit et a similar resoonse In tne Deirojt-Boston rnarket, whnere Norinwest
flew 8.5 frequerncies daily and charged 547171 unresiricted znd $189 resiricted
fares. Soirit entered in Aoril 1996 witn lowest fares set at $69. Norinwest
resporided oy matcning the $69 fare, and increasing fr requ encies to 10.5 per
day, including the addition of a wide-oody DC-10. Soirit's lozid factors rnever
axceadead 31%, and it witndraw in Septermoer of inat year,


http://jetphotos.net/viewphoto.php?id=7051097&nseq=6

Itis pro:):.‘J/e tnat Nortnw

a markets in i

serse

e
yesr

fare ¢ J-;'Cf s$es

m/ess Norinwest was confident i
You will pardon us for believing thai Nori

i sacrificed oui-of-pocket
and capacity increases
e tnird quarter of 1996 alons. Thes

quarter of 1996.”

nat Spirit would be oolic Jec/ fo
nwest tried to pui Spirit out of business in the inircd

not less than 5710 rnillion

1e Defroji-Boston ancd Deiroji-

e actions clearly macde no
exit the rarkel, . . .

Quarter/Year

Testirmony of Mark Kanan before the Subcornrm. on Aviation, of the U.S. Flouse Cornrn. on
Transportation and Infrastructure (Apr. 23, 1998).
Detroit-Boston Average Fares
One-way Fare
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Airlines v. Norinwest Airlines noted tnhat tne Tentn Circuit
rejected "a orice cosi-test inat included arolirarily allocated
cornrnor costs wnich do not vary oroportionaiely witn

crianges in Arnerican Alrlines’ caopacity. ... BY conirast, in
Nortnwest's [Flignt Profitaoility Segrnent| systern wnich

defining tne latter terrr)

9%

15 costs wnichn do vary witn flignt

calculates 2 reasonavle aoorodimation of ine average

431 F.39 917 (6% Cir, 2005).
Iel, 21t 948,



Juclge Moore: “Unlike a iraditional marndfaciurer . . . ihe oulk of [an airline’s,
variaole costs are corrmorn costs shared arnorig .1// oasserngers orn a iligrni,
Orice ari airling cornmits to ilying a plane alorg e ,c/fl routs, ine airline rmus
incur ine costs of ineg pilots, iligni atieridaris, ru~'/ to ily ine ermoty olane,
ownersnip of ine plane, arid servicirg, witnout regared io ing aciual nurnoer of
0ElSSErYyers o e r)/Jf 12, _)esr) ie ihe cornrmor neature of inese cosis, ingy are
still treaited as variavle costs of ine rouie because ing airline could avojd
Incurrirg e // of ifierrn O / oxIting ine route ard redeploving ine plane to ar
S}/[effljl'flfe route, In addition o ingse ¢ mmon~wnm/~ costs, the airline incurs

je
Al
Y
v

-

/

i
1S

incrernernt / s for gach additional passer) Je c/c/ed orl ing plane. These
oasseriger-ve ri: ,’ le cosis include ing cosis associated wiihl orocessirng ine
ticket, beverage ard food service (/f &) ) crerner u/ fuel reguired to carry ife
oasseriger, and vaggeage service. ThHLUS, if) er) Sserger-
rninirnal cornpared to ing cornrron-variaole costs, or rion-passeriger variaole
cosis of ihe route, Tnis disproporiional nailre oeiweern ing passeriger-

cosis arnd ing cormnmorn-variadle costs nas significant irnolications with regard o

~oricirig) clairr.”

Id. at 954,



It is rational for an incurnoent to drive a new enirant out ever)
wrier It carnnot recover ine losses it incurs in snort terrn o2low-
oredatiory oricing. Tnis is true because of ine reputational venefits of
oredation. As econornist Irwin Stelizer ooserved, one rmignt ignore 2
"No Tresozissing” sign and take 2 patn across a field to save ihe need
to wali circuitously around it, unless of course, inere were coroses inai
lie on eitnier side of the oatn. According to Sielizer, "[T|nere is
3Jme‘th]ru cellled
econormisis i eJJ you.” rlence, ine couris are engaging in a ternooral
rnistaxe, foc 5 rg or irne
se wnerne tne oredator is recouoing iis losses 0y cnarging suora-
cornoetitve ‘pr]ceg, wen it snould instgad oe looxing ,
exarminirg tne ootential entry deterrad oy sucn aggressior.

$_

Sustavo Pinto, Competition and Pradation in the Airline Industry, 74 J. Alr L. & Corn, 3,710 (2009); Azaron Eldin, Stopoing Abova-Cost
Pradatory Pricing, *|)I°] (alz2 L.J. 94 (2002),






Types of Predatory Conduct



Prior to USAIr's eniry, Urn[ed nad a rrlonor)olj in the Denver-Philadelonia nonstoo rnarket.
Within a year, USAIr nad a 26% market share. USAIr flew two flights a day in the rmarkei, to

iy L

(s 2
United’s five. United’s response to USAir's eniry was noi io .,/:15 ) fares oelow cost, bui io

raise fares. JJrJrJJ rn~ first quarter of 1996, United’s average fares were 116% nigner inan
USAIr's. United’s fares averaged 62% higner than USAIr's after USAIir (now US Airways)
ket

entered the Denver-Philadelonia rnar;

Lo

2

m

DENVER-PrILADELPHIA AVERAGE FAR
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-CLEVELAND: TWA vs, SOUTHWEST

uf

_;

t_|-

Southwest Airlines entered the Si. Cleveland rnarket in .
TWA then controlled 67% of St. Louis er r)I,Jrlem—‘rlrs As Figure 15.4, “St. Louis-
Cleveland Average rares,” reveals, TWA re Jr)orJ_IacI o JJ..J"HW':‘S t's entry by
drooping its fares to rermalin cornoetitive in the rnarket, thougn not o levels lower
than Southwest's. In fact, after Southwest entered, TWA's average fares (972) were
aoout than Southwest's ($51) in the nonstoo market,
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Armnerican Airlines and Delia Air Lines responded snarply and swifily to Wesiern Pacific’s
April, 1995, entry into the Dalla s/ i, \/\/Jrrm- olorado Sorings market by dropping fares 92%
frorn tneir levels in the quarter orec edmg Western Pacific's eniry to two quariers after such

eniry . Arnerican also added more seais ai lower fares, I.JrJer aircraft and additional
frequencies. On October 15, 1997, \/\/es tern Pacific withdraw frorm its Colorado Sorings nuo
altogetner o e'r'ore collapsing in vankrupicy and liquidation.

DALLASIFT, WORTF-



DENVER-SAN FRANCISCO: UNITED vs., VARKAIR

MearkAlr entered the Denver-San rFrancisco market on Seoternoer 7, 1993,

United cropped iis prices to I@vgls those orevalling vefore
MearkAir entered. United oriced oelow MarkAir's average fares in the

second quarter of 1994, r\rze,r MarkAir returned to bankrupicy, United
raised Iis 'fares 4% apove the oredatory levels, to levels nigner than
those orevailing vefore MarkAir entered.



In the first quarier of 1993,
After MarkAir announced it lmsnded (o)
dropoed its fares to levels lower than those oravailing o

MarkAir's $104.,

dropped fares 42% (frorn §
1994). Afie

ralising orices 67% (to $197 in the firs
o, aind United again Jeg;m to lower fares sharply, oricing oelow rFrontier in & 'ne

on May 1, 1996

United offered average
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third quarter of 1997
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sorne 93% nigner thar
uo to Denver, United

e or after in the 1990s. In ihe
second quarter of 1994, as MarkAir was seexing o emerge frorm banrupicy, United
p203 In the first quarter of 1993 to $118
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On Feoruary 10, 1993, announced | s.' itention to inauguraie inrice

aily round-irip service beiween Reno
and Minneapolis on Aoril 1 at a far |

oz
LJ5 rne- !V_.J/ \Jorrnwes nad avandoned the route in -

0y
ed oy e nrlounrlrg it was _)agmmrg three round-irio daily
1. Tne following day, Northwest announced it would begin
ine West Coast cities served © / rReno Air—Seaittle, Los
Angeles, and San Diego—on April 1, in effect, establishing a Northwest mini-huo at Reno, Nevada.

The day after, Nortnhwest retaliat
flignts between l\/lmnﬂgolp and Reno on Aoril
1w service to Reno, Nevada, frorm three of

—

ll‘

These

were routes not theretofore flown by Northwest.

Minneapolis-Reno Average Fare
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earher‘ A"te /fm J.Jf!rd wundrew frorn the rnarket, Norrnw [ re lentles;sly raised

fares to levels nigner than ever nave orevailed in the rnarket. By the second
cuelrt lorthwest cnarged an average of 244, over 400% rnore than ine 949
fare it charged during Vanguard's orief appearance in the rnarket.

Minneapolis-Des Moines Average Fare
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NORTHWEST AIRLINES’ 7-DAY
ADVANCE PURCHASE FARES

FROM MINNEAPOLIS/ST. PAUL
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Northwes

Detroit $569 $602 $202 $202 -67%
Milwaukee $294 $395 $202 $202 -49%
Seattle $655 $582 $257 $257 -56%
San $613 $501 $276 $276 -45%
Francisco
Los Angeles $630 $561 $276 $276 -51%
Phoenix $489 $492 $239 $239 -51%
Las Vegas $460 $870 $220 $220 -75%
Dulles $590 $625 $257 $257 -59%

Orlando $558 $501 $257 $257 -49%
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Average Fares - Selected Cities
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