
LESSOR LIABILITY; OR ABSENCE THEREOF
FEDERAL IMMUNITY OR NOT FOR LESSORS OF. COMMERCIAL AIRCRAFT?

I. BACKGROUND

A. Common Law.

The common law cases generally treated potential lessor liabilty of commercial

aircraft under the law of Bailments or in some cases, as strict liability. Ordinarily, there

would be no liability for the lessor or bailor as such for the torts committed by the

lessee or bailee with the chattel or aircraft in question, unless there could be made out

a case of negligent entrustment, that is to show that the lessor/bailor knew or should

have known in advance well of either the incompetence or propensity of the

lessee/bailee to behave tortuously with the product. There would be no liabilty, per se,

simply based on the fact that the product or leased/bailed item was negligently used or
"-

misused by the operator, absent an element of negligent entrustment.

B. "Danaerous Instrumentality"

An aircraft was considered in the early days of aviation to be a "dangerous

instrumentality," and its use akin to the liability imposed by the line of casés starting

with Rylands v. Fletcher, and ultra hazardous activities, or the escape of wild animals.

Thus, the owner of an aircraft, even though not operating it, would be held liable for

any damage caused by crash, or objects falling from the aircraft.

A uniform state Law of Aeronautics, drawn up in 1922, and adopted by a number

of states, provided in Section Vas follows:

-1-



"(a)bsolutely liable for injuries to persons or propert on the land
or water beneath, caused by the ascent, descent or flight of the
aircraft, or the dropping or fallng of any object therefrom, whether
such owner was negligent or not....If the aircraft is leased at the time
of the injury to the person or propert, both owner and lessee shall be
liable, and they may be used jointly, or either or both of them may be
sued separately. An aeronaut who is not the owner or lessee shall be
liable only for the consequences of his on negligence....(3)"

C. Other States

Some states do have statutes that provide that "any persons causing or

authorizing operation of an aircraft" shall be deemed engaged in operation of that

aircraft, and posing liability upon the owner of the aircraft if the bailee or lessee

operating it commits a tort, regardless of any agency relationship. This is a form of

strict liabilty for the negligence of the operator to be passed back to the owner or

lessor. Example: Commons v. Sky Cruisers, 59 Cal.App.3d 983 (1976); Ewers v.

Thunderbird Aviation, 289 NW 2d 94 (NIM 1979).

D. Strict Liabilty

The common law, however, was modified by those states that opted strict

liability for putting goods or merchandise into the "Stream of Commerce." Such

providers of such products which turned out to be defective would be held to the same

standard of responsibility as any other in the chain of distribution. This would start with

the manufacturer and go through and include such as distributors and lessors as welL.

Otherwise put, lessors could be held liable for a product that meets the particular

state's standard for defect (see e.g., California law, Greenman v. Yuba Power Products,
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Inc., 59 Cal.2d 57 (1963); Cronin v. JBE Olson, 8 Cal. 3d 121 (1992); Barker v. LulL, 20

Cal.3d 413(1978). And on Strict Liability generally, see Henningson v. Bloomfield

Motors (New Jersey) 32 NJ 358; 161 A2d 69 (1960). There are various standards:

"unreasonably dangerous;" not "reasonably designed and fit for the use and purpose

intended;" or "not meeting reasonable consumer expectations." Or in cases involving

more complex products, meeting a use/benefit/risk analysis. See Barker v. LulL, supra,

setting out parameters to be considered in such a risk/benefit analysis.

II. FEDERAL LEGISLATION AND CASES

A. Current Statute

The current Federal Statute on lessor liability with regard to aircraft is 49 USC §

44112 enacted in 1994 (PL 103-272, B1(e), 108 stat. 1167 was in some ways a

recodification of § 1404, but was broader, and was meant to modify existing law.

Section 44112 provides:

"B. 44112. Limitation of liability

(a) Definitions. In this section--
(1) "lessor" means a person leasing for at least 30 days a

civil aircraft, aircraft engine, or propeller.
(2) "owner" means a person that owns a civil aircraft,

aircraft engine, or propeller.
(3) "secured part" means a person having a security

interest in, or security title to, a civil aircraft, aircraft engine, or
propeller under a conditional sales contract, equipment trust contract,
chattel or corporate mortgage, or similar instrument.

(b) Liability. A lessor, owner, or secured part is liable for
personal injury, death, or propert loss or damage on land or water
only when a civil aircraft, aircraft engine, or propeller is in the actual
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possession or control of the lessor, owner, or secured part, and the
personal injury, death, or propert loss or damage occurs because of--

(1) the aircraft, engine, or propeller; or
(2) the flight of, or an object falling from, the aircraft,

engine, or propeller."

The history of this statute goes back to 1948, with the original statute, 49 USC §

524, and thereafter 49 USC § 1404. These provisions were worded differently,

however, than § 44112 with respect to who was given immunity because of somewhat

awkward wording. The intent was probably to immunize long term lessors and those

holding a security interest only.

Note the key language in § 44112 that provides such immunity when the lessor

is neither in actual possession or control of the aircraft. It is very important to note that

these are in the disjunctive; either will avoid the liabilty immunity, and both, especially

the term "control" are extremely factual in nature and can be subject to various

interpretations and in many cases a jury question, as reflected by some of the decisions

that have been handed down under this section. The obvious intent of this section was

to protect those who passively either provide capital for the operation of aircraft by

airlines, or who provide the aircraft itself as a business investment similar to the

investment of capital and who are not involved in the day to day operations or control

of the aircraft itself. It is to protect and encourage sources of capital and providers of

aircraft for operations. That should be kept in line when examining the merits of any

specific case.

-4-



B. Cases.

Probably the leading decision in books applying this provision to a leased

helicopter is the decision from the district court for the Southern District of Indiana, In

re Lawrence W; Inlowactive litigation, 2001 U.S. Dist., Lexis 2747 (2001). This case

held in a helicopter accident involving the striking of a rotor blade that section did apply

and provided immunity. The court noting that:

"This provision was enacted to facilitate the financing for aircraft
purchases (see Cites) and quoting from the House of Representatives'
report: 'potential unjust and discriminatory liability is necessary to
encourage such persons to participate in the financing of aircraft
purchases.'

In plain language, Section 44112 establishes that it preempts
state common law claims against coverage for lessors. .. Federal
common law generally does not provide a remedy for those injured in
aircraft accidents. The word 'only' could have effect only if the statute
preempts claims against lessors arising under state law."

The court went on further to note that earlier laws dating back to 1948 declaring

that the "owner" of every aircraft would be absolutely liable for injuries caused by the

flight of the aircraft regardless of the owner's degree of control or lack thereof were

overridden by this statute.

An earlier case, Matei v. Cessna Aircraft 1990 U.S. Dist. Lexis 3611, N.D. Ilinois

(1990) reached the same conclusion, but also analyzed the case on the basis of

common law bailment, which it thought necessary in that the preemption issue was one

of first impression. In a later Ilinois state court decision, Retzler v. Pratt and Whitney,

309 II.App.3d 906, 723 N.E.2d 345 (II LApp. 1999) held that Section 44112 did not

apply to exempt an aircraft lessor from liability under Illnois law because as it
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understood Matei, Section 44112 did not preempt state law. Retzleralso relied on its

reading of Abdullah v. American Airlines, 181 F.3d 363 (3rd Cir. 1999); and the savings

clause of the Federal Aviation Act, 49 USC § 40120; "a remedy under this part is in

addition to any other remedies provided by law."

Thus, is a divergence of opinion between the interpretation of the lessor

immunity statute as analyzed by the district court in Indiana and the appellate courts in

Illinois, and in some other decisions as welL.

Which side of that dispute we should take would of course depend upon the

interests of client being represented. (Layug v.AAR Parts Trading, Inc.; Forum non

case decision reported at Ellis v. AAR Parts Trading, 357 III.App.3d; 828 NE 2d 723

(2005). In the Air Phil 
541 case, which was heard and finally settled in the state court

in Cook County, Ilinois, the plaintiffs there won that issue, at least in the rulings of the

court and the proposed jury instructions, i.e. the court found that the lessor there

indeed retained control of the aircraft by virtue of the very strict provisions that had

been placed in the lease, including the right to ground the airplane: to repossess it, to

hold back maintenance reserve, the court concluded that the lessor, a commercial

aircraft leasing organization, was indeed stil in "control" and thus the immunity statute

did not apply to the issue of the disparity between the federal court of Indiana and

Ilinois rulings were not reached.

Cases also dealing with this issue are: Reeland v. Ferrer, 28 So.3rd 906 (Fla.

Dist. Ct. of Appeal 2010) and Mantini v. Cessna, 2005 Conn. Superior, Lexis 3387.
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In Reeland, the court analyzed in detail the history of the federal immunity

statute concluding that it did indeed preempt Florida state law, however, that the lessor

there had been charged with active negligence in maintaining and inspecting the

aircraft when it was in the lessor's possession or control, therefore summary judgment

in favor of the lessor was reversed.

In Mantini, the court again reviewed the history of the immunity statute and

seemed to make it clear that it did provide lessor immunity but did not reach the issue

in light of the pleadings on the case. The court did note however that aside from the

mentioned Ilinois cases and he cited a decision from Michigan: "most federal courts

considering this question have found out these federal exemptions from liability statute

(such as 44112,49 USC 1404 and others) considering these questions have found out

these federal exemptions from liability statutes do bar state claims.

In the decision entitled Coleman v. Windham Aviation, Inc., 2005 W.L. 1793907

(RI Superior Court), the court concluded that § 44112 does not immunize aircraft

owners from vicarious liability for operating negligence, notwithstanding the clear and

point meaning of the statute that says it does. The reasoning appears to be based on a

conclusion that interpreting a statute in the preemption context, the prime meaning of

the statute isto give an effect that this rule does not apply; that the statute in question

was enacted as part of a technical reconification or enactment of existing law, the court

must look to the predecessor statute.
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The court concluded that the predecessor statute 49 USC § 1404 was intended

to limit only the liabilty of a security owner's interest and that § 44112(B) is much

broader as it moves on to owner and lessor, as welL. Thus, the court concluded that

§ 1404 is controlling notwithstanding that it was repealed with the reenactment of § 49

USC 44112. This interesting case was decided in 2007 and is subject of law review

article, see Stephen P. Sheehan, 55 Rhode Island Bar Journal, 19. It remains to be

seen if this decision wil be followed or not.

III. OTHER RESOURCES

. See Articles from Preeminent Aviation Defense Firms dealing with these issues

which are very instructive:

. Condon & Forsyth - Newlsetter, Spring 2008

. Holland & Knight LLP, Article re Federal Preemption, 49 USC § 44112 and Layug

v. AAR Parts Trading (the Air Phil 541 case), by Charles L. Coleman of Holland &

Knight, August 20, 2008, printed in Lexis Nexis.
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