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“Then the Lord said, „If now, 
while they are one people, all 
speaking the same language, 
they have started to [build 

the Tower of Babel], nothing 
will later stop them from 

doing whatever they 
presume to do.  Let us then 
go down and there confuse 
their language, so that one 
will not understand what 

another says.‟” 
 

Genesis 11:6 
 



Mode Governing Law Liability Amount Applicability Defenses Statute of Limitations 

US Domestic Air Federal common law air 

waybill and non-filed tariff 

International Air Warsaw, Hague, MP4, 

Montreal 

 

$20 per kg; $9 per lb – 

now 17 SDRs per kg 

($23.12) or $11.01 per 

lb  

Airport, unless in 

transshipment under air 

waybill: MP4: Control of 

the air carrier  

Inherent defect; 

defective packing; act 

of war; act of public 

authority  

Bags, 3 days; damage, 

7 days; delay 14 days; 

2 years suit  

US Domestic water Harter Act of 1893 

 

International water 

 

COGSA (Hague Rules 1921); 

VIsby 1968-69; Hamburg 

1978 

 

$500 per package or 

customary freight unit 

Tackle to tackle 

 

17 defenses including acts of 

God and perils of the sea 

 

3 days notice; 1 year suit 

 

US Domestic motor Carmack 1906 

 

Full value unless released 

rate 

 

Free from neg. and one of 5 

c/l defenses: Act of God, 

pub. Enemy, pub. Authority, 

act or omission of shipper, 

inherent nature of goods 

 

 

9 mo. Claims; 2 years suit 

 

International motor CMR Europe 

 

Mexico 3 cents per lb; 

Canada $2 per lb; Europe 

8.33 SDRs per kg ($5 lb) 

 

US Domestic Rail Carmack 

 

Full value unless released 

rate 

 

Free from neg. and one of 5 

c/l defenses 

 

9 mo. Claims; 2 years suit 

 

Rail international CIM Europe 

 

Europe 8.33 SDRs per kg 

($5 lb) 

 

US Freight forwarders Carmack if surface 

 

See above 

 

See above 

 

See above 

 



Legal Unification, Disunification, and 

Reunification 

 The Warsaw Convention (1929) 

 The Hague Protocol (1955) 

 The Guadalajara Convention (1961) 

 The Montreal Agreement (1966) 

 The Guatemala City Protocol (1971) 

 The Montreal Protocols (1975) 

 The Japanese Initiative and IATA 
Intercarrier Agreements (1995-1996) 

 The Montreal Convention (1999) 

 The treaty regime applies that is 
common to both the originating and 
destination state. 



The U. S.  r at i f i ed t he War saw Convent i on on Oct .  29,  1934.  

 
War saw,  as amended by t he Hague Pr ot ocol ,  became ef f ect i ve f or  

t he U. S.  on Dec.  14,  2003.  

 

Ef f ect i ve Mar ch 4,  1999,  f or  car go,  t he War saw Convent i on,  as amended 

by t he Hague Pr ot ocol ,  and 

Mont r eal  Pr ot ocol  No.  4,  became ef f ect i ve f or  t he U. S.  

 

On November  4,  2003,  t he U. S.  r at i f i ed t he Mont r eal  Convent i on of  1999,  

causi ng i t  t o ent er  i nt o f or ce.  

 

Agai n,  t he t r eat y r egi me common t o bot h t he or i gi nat i ng and 
dest i nat i on St at e gover n car r i er  l i abi l i t y.     
 

Most cargo movements are unidirectional, and therefore requre 

assessing the treaty regime of both States. 



Ratifications 
(as of 2008) 

 UN Members – 191 States 

 The Chicago Convention – 190 States 

 The Warsaw Convention – 152 States 

 The Hague Protocol – 137 States 

 The Guadalajara Convention – 85 States 

 Montreal Protocol No. 4 – 55 States 

 The Montreal Convention of 1999 – 86 
States  

 

See 

http://www.icao.int/cgi/airlaw.pl 
for an up-to-date listing of High 
Contracting Parties. 

http://www.icao.int/cgi/airlaw.pl


Limits of Liability 
for Cargo 

The Warsaw Convention 
(1929) 

250 “gold francs” per kg 

(US$20/kg; US$9.07/lb) 

The Hague Protocol (1955) Same, but explicitly based on total 
weight of package lost or damaged, or 
total weight of affected shipment 

Montreal Protocol No. 4 
(1975) 

& 

The Montreal Convention 

(1999) 

17 SDRs per kg 

(US$25/kg; US$11/lb) 

Based on total weight of package lost 
or damaged, or total weight of 
affected shipment 

Declared Value Up to the declared amount 



How Fi r m Ar e t he Li abi l i t y Cei l i ngs? 

 Under Warsaw, they could be 
broken if the air waybill 
was not delivered, deficient, 
or if the carrier engaged in 
“wilful misconduct.” 

 

 But  under  MP4 and M99,  t hey 
ar e unbr eakabl e f or  
car go ( but  not  f or  
baggage) .  



1. The Transportation Was Not An International 

Movement 

2. The Movement Was Not Transportation By 

Air 

3. There Is No Common Treaty In Force 

4. The Air Waybill Was Deficient 

5. The Baggage Claim Check Was Deficient 

6. The Carrier Engaged in Wilful Misconduct 

THE PLAINTIFF’S CASE: 

Strategies for Piercing the Liability Ceiling 



The Transportation Was Not  

International Carriage 
The Warsaw Convention does not apply unless the 

contract of carriage designates the place of departure 

and place of destination as situated in the territory of two 

contracting states (“High Contracting Parties”),  

or within a single contracting state if there is an agreed 

stopping place within the territory of another state.  

 

 



 The Movement Was 

Not Transportation 

By Air 

The Movement Was Not Transportation By Air 
  

Warsaw Convention, Art. 18(3): 

“The period of transportation by air shall not extend to any transportation 

by land, by sea, or by river performed outside an airport.  If, however, 

such transportation takes place in the performance of a contract for 

transportation by air, for the purpose of loading, delivery or 

transshipment, any damage is presumed, subject to proof to the contrary, 

to have been the result of an event which took place during transportation 

by air.” 

 

Victoria Sales Corp. v. Emery Air Freight (2nd Cir. 1990): 

“All the parties agree that the loss of the . . . shipment at Emery’s 

warehouse, located near but nonetheless outside the boundaries of 

Kennedy Airport.  It would appear, therefore, that the plain language of 

Article 18 would exclude the loss from the scope of the Warsaw 

Convention.” 

 
 



The Movement Was Not 

Transportation by Air 
 Under Art. 18, Warsaw does not 

apply unless the occurrence that 
caused the damage took place 
during “carriage by air” - while 
the cargo was: 

 in charge of the carrier  

        and either 
 on board an aircraft 

      or 
 at an airport 

 or 
 Pursuant to loading, delivery or 

transshipment under a contract of 
carriage by air, damage is 
presumed to have occurred 
during air transportation, subject 
to proof to the contrary. 
 



The Montreal Convention of 1999 

 Under M99, „carriage by air“ 
applies when the cargo is in 
the charge of the carrier. 

 If cargo is damaged or lost 
while loaded, delivered or 
transshipped outside the 
airport, but subject to a 
contract for carriage by air, it 
is presumed to be carraige by 
air. 

 M99 also applies if the carrier 
substitutes another mode of 
transportation, even  without 
consignor‘s consent. 



Combined Carriage 

 Moreover, under Article 38, in 

the case of intermodal 

transportation (“combined 

carriage”), a clause can be 

inserted into the contract of 

carriage making the 

Convention applicable to the 

surface movements. 



There Is No Common Treaty In Force 

 

Chubb & Son v. Asiana Airlines (2nd Cir. 2000): 

“no precedent in international law allows the 

creation of a separate treaty based on separate 

adherence by two States to different versions of a 

treaty, and it is not for the judiciary to alter, 

amend, or create an agreement between the 

United States and other States.” 



The Tr eat y Regi me Common t o t he Or i gi n and 

Dest i nat i on St at e 
( t ypi cal l y, ai r  f r ei ght  movement s ar e 

uni di r ect i onal )  

The War saw Convent i on 

War saw/ Hague 

War saw/ Hague/ MP4 

The Mont r eal  Convent i on 



The Air Waybill (“Air Consignment Note”) 
Was Deficient 
The Warsaw Convention was heavily influenced by the pre-existing 
rules of maritime carriage.   
The Warsaw Convention, Art. 8, includes 17 specific requirements, ten 
of which are mandatory. 
Under Art. 9 failure to include any of the ten mandatory requirements 
results in the carrier losing its liability ceiling: 
• Place and date of execution; 
• Place of departure and destination; 
• Agreed stopping places; 
• Name and address of consignor; 
• Name and address of the first carrier; 
• Name and address of the consignee;  
• Nature of the goods; 
• Number of packages; 
• Weight, quantity and volume or dimensions of the goods; 
• Statement that liability is governed by Warsaw. 
 



The Hague 

Protocol 

 Hague amended Art. 8 to reduce the number of 

items to be included on an air waybill to three: 

1. Place of departure and destination; 

2. Agreed stopping place in another State where the 

origin and destination are within a single State; and 

3. The Warsaw Convention governs liability. 



 The Hague Protocol simplified the 

documentary requirements. 

 The liability ceiling could only be breached 

under two circumstances: 

1. No air waybill had been made out, or 

2. The waybill failed to give notice that liability 

could be governed by the Warsaw Convention.  



Evolving Jurisprudence 

 Though early jurisprudence forgave nonprejudicial 
omissions, particularly where the consignor was a 
commercial entity, recent cases have given Warsaw a 
strict construction. 

Chan v. Korean Airlines, Ltd., 490 U.S. 122 (1989): 

 “We must thus be governed by the text -- solemnly 
adopted by the governments of many separate 
nations . . . .  [W]here the text is clear . . . we have no 
power to insert an amendment.” 

Fujitsu Ltd. v. Federal Express (2nd Cir. 2001): 

 “the omission of any required item from the air waybill 
. . . will result in the loss of limited liability regardless 
of the commercial significance of the omission.” 

 



 Montreal 99, Article 5 provides that the air 

waybill or cargo receipt “shall” include: 

 1. the place of departure and destination; 

 2. the agreed stopping place if outside the 

State of a domestic shipment; and 

 3. the weight of the consignment. 



But, these documentary 
requirements have been 
emasculated by Montreal Protocol 
No. 4, and by M99. 

 The mandatory nature of 
documentation requirements has 
been eliminated. 

 Art. 3(5) for passengers and 
baggage, and Art. 9 for air cargo, 
provide: 

 “Non-compliance with . . . [the 
foregoing paragraph] shall not affect 
the existence or the validity of the 
contract of carriage, which shall, 
nonetheless , be subject to the rules 
of this Convention including those 
relating to limitation of liability.” 

 Further, under MP4 and M99 
consignors may use simplified 
electronic records to facilitate 
shipments. 



 Montreal 99, Article 11 provides that the air waybill 

or cargo receipt is prima facie evidence of : 

 the contract of carriage, 

 the number of packages, 

 the weight of the shipment, 

 and the apparent condition of the cargo. 

 Since under Article 22 liability is determined by the 

weight of the shipment (17 SDRs per kilogram), 

unless a special declaration of value was made at 

origin and an additional sum paid, the consignor is 

motivated to specify the weight. 



 Moreover, since the 

carriage could be 

subjected to Warsaw 

Regime rules on 

liability, the carrier has 

an incentive to follow 

its particulars in the air 

waybill. 

 



Montreal 99, Article 10 

 The consignor must indemnify the 
carrier for damages suffered by it 
by reason of the irregularity, 
incorrectness of incompleteness of 
particulars or statements provided 
by the consignor. 

 The carrier must indemnify the 
consignor for damages suffered by 
it by reason of the irregularity, 
incorrectness of incompleteness of 
particulars or statements provided 
by the carrier. 

 Hence, misstatements on the air 
waybill or customs documents 
should be avoided. 



The Baggage Claim Check Was 

Deficient 
Article 4 of Warsaw provided that the liability 

ceiling could be broken if: 

The carrier failed to deliver a luggage ticket, or 

If the ticket fails to include one of the following 

three particulars: 

1.The number of the passenger ticket; 

2.Number and weight of the packages; or 

3.That carriage is subject to the liability rules of 

Warsaw. 

 



The Hague Protocol 

Hague reduced to two, the 
ways in which the liability 
ceiling could be pierced: 

1. Failure to deliver a baggage 
check; or 

2. The failure of the baggage 
check to include a notice 
that Warsaw applies and 
may limit liability. 

http://www.allposters.com/-sp/Fly-the-Rolls-Royce-way-to-London-1953-Posters_i3143921_.htm


Chan v. Korean 

Airlines  

(U.S. 1989): 

 “We must thus be governed 
by the text -- solemnly 
adopted by the 
governments of many 
separate States . . . where 
the text is clear . . . we have 
no power to insert an 
amendment.” 

 Ergo: strict and narrow 
construction of Warsaw’s 
requirements. 

 



Article 3(5) of M99: 

 

 “Non-compliance … shall not affect the 

existence or the validity of the contract of 

carriage, which shall, nonetheless, be 

subject to . . . this Convention including 

those [rules] relating to limitation of liability.” 



The Carrier Engaged in Wilful 

Misconduct 
Defined in the Hague Protocol as an act or omission of 

the carrier ot its servants or agents acting within the 

scope of employment with intent to cause damage or 

with reckless disregard for its consequences. 

 

Bayer Corp. v. British Airways (4th Cir. 2000): 

“On a mens rea spectrum from negligence to intent, [the 

wilful misconduct] standard is very close to the intent 

end.  Negligence will not suffice, nor even recklessness 

judged objectively.” 



Wi l f ul  Mi sconduct   

( Ar t i cl e 25)  
The Warsaw Convent i on:  
No limit on liability where the damage is caused 

by the carrier’s wi l f ul  mi sconduct  or  such 

def aul t  as i s consi der ed t he equi val ent  

of  wi l f ul  mi sconduct .  

The Hague Prot ocol :  

No l i mi t  on l i abi l i t y wher e t he damage 

r esul t ed f r om an act  or  omi ssi on of  t he 

car r i er  wi t h i nt ent  t o cause damage,  or  

done r eckl essl y wi t h knowl edge t hat  

damage woul d pr obabl y r esul t .  

M99:  

Ir r el evant  f or  car go,  but  r el evant  f or  

passenger  del ay,  or  dest r uct i on or  l oss 

of  baggage 



THE DEFENDANT’S CASE 
1. The Plaintiff Failed to File a Timely 

Claim or Suit 

2. The Plaintiff Was Contributorily 

Negligent 

3. The Carrier Took “All Necessary 

Measures” to Avoid the Loss, or It 

Was Impossible to Do So 

4. The Loss or Damage Was Caused 

by a “Common Law” Exception to 

Liability 



The Plaintiff Failed to File a Timely 

Notice of Claim Or Suit Under 

Warsaw 

 
Damaged Baggage: 3 days 

Damaged Goods: 7 days 

Delayed Baggage or Goods: 14 days 

Statute of Limitations: 2 years 

 
 



TIME LIMITS FOR FILING NOTICE ON CARGO 

WARSAW HAGUE,  MP4 & M99 

DAMAGE 7 DAYS 14 DAYS 

DELAY 14 DAYS 21 DAYS 

LOSS NONE NONE 

Not i ce must  be i n wr i t i ng.  



Ti me Li mi t s f or  Br i ngi ng Sui t   

Sui t  must  be commenced 
wi t hi n 2 years:  

 

 f rom t he dat e of  arr i val  
at  dest i nat i on,  

 

 f rom t he dat e t he 
ai rcraf t  shoul d have 
arr i ved,  or 

 

 f rom t he dat e t he 
t ransport at i on st opped.   

 

 



The Plaintiff Was Contributorily 

Negligent 

 
Article 21 of Warsaw: “If the carrier proves that the 

damage was caused by or contributed to by the 

negligence of the injured person the Court may . . . 

exonerate the carrier wholly or partly from his 

liability.” 



 A similar provision was included under Art. 20 
of M99: 

 “If the carrier proves that the damage was 
caused or contributed to by the negligence or 
other wrongful act or omission of the person 
claiming compensation . . . The carrier shall 
be wholly or partly exonerated from its liability 
. . . .” 

 Hence, comparative fault principles apply. 

 



“Negligence” “Event” 



The Carrier Took “All Necessary 

Measures” To Avoid the Loss, or It 

Was Impossible to Do So 

 
MP4 and Art. 19 of the Montreal Convention 

of 1999 reaffirm the defense for baggage 

and delay claims, 

But eliminate the defense for cargo. 

 



The Loss or Damage Was Caused By a “Common 

Law” Exception to Liability 
MP4 and Art. 18 of the Montreal 1999 exonerate the carrier 

from liability if it proves the destruction, loss or damage 

of the cargo resulted from:  

 1.  an inherent defect, quality or vice of the cargo,  

 2.  defective packing by someone other than the carrier,  

 3.  an act of war or armed conflict, or  

 4.  an act of the public authority in connection with the 

transportation of the cargo.  

Note: the common law defense of an “Act of God” was not 

included in M99. 

Note also: M99 eliminated the phrase “resulted solely from one 

or more of the following” that had been included in MP4. 

 



Against whom may suit be brought? 
 The Montreal Convention addresses “Successive Carriage”. 

 Under Art. 36: 

 The consignor has a right of action against the first carrier; 

 The consignee has a right of action against the last carrier; 

 Either has a right of action against the carrier who had possession of 
the cargo during its destruction, damage, loss or delay. 

 The Montreal Convention also incorporates the provisions of the 
Guadalajara Convention, extending its applicability beyond the 
contracting carrier to the “actual carrier”, who shall be liable for the 
carriage it performs. 

 Under Art. 41, acts or omissions of the actual carrier also shall be 
deemed those of the contracting carrier. 



Where may suit be brought? 

Under Art. 33 suit may be brought in a 
court of a State party to the 
Convention: 

 The carrier’s domicile; 

 The carrier’s principal place of 
business; 

 The carrier’s place of business 
through which the contract was 
made; or 

 The place of destination. 

Additionally, under Art. 46 suit may be 
brought in a court of: 

 The actual carrier’s domicile; 

 The actual carrier’s principal place of 
business. 
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