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Space. transportiationis the nextlogical step
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LACK OF CLARITY IN THE LAW

—mihe exISHng resimes ol
and Space ILaw were developed: at
a time when the technology for
Earth-to-IEarth aerospace

movements did netwet exast.

" Thus, there 1s not yet a unified or
integrated regime ol Aerospace.

cl tnere m
much ovenlap,andinconsistency
between the regimes of Air ILaw
and Space Law.



/

FUNCTIONAPE
- AND THE SPATHLIS
APPROSEH. =



umealnn, 2 uena

NEARHCEAR ACKAAPA

ONPNRAUNEN,— BOT,
yTo Bymua CCCP.

IS the vehicle an aircraft, a space object or an aerospace
object?

One way to answer this question is to identify its purpose
and function, or its destination. Is the vehicle’s primary
purpose to go into outer space for purposes of orbit, the
conduct of outer space activities (an Earth-Space
mission), or to provide transportation from one point on
Earth to another (an Earth-to-Earth mission)?

Another approach is to consider the technological
properties, functional characteristics, design and
aerodynamics of the vehicle. Is it capable of acquiring lift
through the air, for example?




The Chlcago Conventlon
does not define the term
“aircraft”.

= Annex 7 defines aircraft as

“Any machine that can derive
i support in the atmosphere
from the reactions of the air
other than the reactions of
the air against the earth's
surface."

= Under this definition, an
aerospace vehlcle.lau%
Dyaiecket would not'be
sonsidered an aireraft on the
ascentphase of its flight, but
might well on the descent
phase.
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- What if'the
vehicle is a hybrid
object, one capable of

__lift and thereby flying in ali

ascent, descent, or both),
nd also traveling in olte
space?

. Such a vehicle might be P-#
considered a space objec
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Problems with the Functionalist
roac

. Because aerosfigiRe vehicles share airspace witf
commercial aircraft,the.rles. af.wMem and
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THE SPATIALIST APPROACH:
WHERE IS I'T?

giitoral Air Space Unader éx-]'r.?lrrf
e Chicago Convention affirms.

customary international law rule. "
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tEmational air Services may net enter the
IECEN0T & StateWithout Its permission;, ana subject

IACOREINIONS the State may Impose.
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= However, under the Chlcago Con
the rules governing such airspace are those.
promulgated by ICAO. A
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Thetouter Space it flzil ot
- “explorati on AN tSer (" ter sj
ﬂi prmllicet Al mank
= |t declares outer nace to be the common property
of mankind, to be used freely “for exploration and
use by all States”, and not to be subjected to

national appropriation or otherwise subjected to
the sovereignty of any State.

= Hence, outer space is free for use by all.




Problems withithe Spatialist Approach

{THére i8'Ho ‘ddnsensus as to where to

i the line of demarcation between, ..

ns@QH'8Pace an outer space el

PRESS RELEASE, JANLIMRY 2007

2 An aerospace vehicle' may Ienter
ﬂﬂﬁaﬁummrtahwace for only a short time,
«while.its;primary activity and mission, is in
airspace. Thus, it may be: more

T appropriate to apply Air Law fo the entire

‘7 movement. .
» PRIVATE SPACEFLIGHT INDLSTRY BUILDING

TOWARD TAKEOFF [akeoff and Landing just like
AVIATION WEEK, DECEMAER 2008 commercial ar lravel
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APPLY"

E— W
— e Chicage CoRvention, aircralt iave the natenality’ of and
Sremains, subject to, the law: of the State where it is [egistered.

= Each State’s domestic law determines eligibility and criteria for aircrait
registration.

= The registering State has an obligation to ensure that Its aircraii _—
observes the rules of air safety and navigation lecallyARKerce:

= To promote uniformity, States are obliged| o promulgeierdemestic
aviation laws consistent with ICAO SARPS, unless It'Is impracticable
to do so.

— SPACE LAW.
Under the RegistrationyConvention, the laliEhing State” (defined as
INE; State tipatseThs 1) [AUCHES eI procures e launch of a space
BPJECT, OF a State irom whose territory or facilityssuchran; object is
aunched) of a space object must register the object in its domestic
registry, and with the United Nations.

= Under the Outer Space Treaty, a State on whose registry an object Is
launched must retain jurisdiction and control over the object and any
persons thereon.
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Ll nred

AIR LAW

-+ The liability rules of the Warsaw Convention of 1929, or the more
recent Montreal Convention of 1999, apply to the “international
carriage” @f persons or property by aircraft, though the term “air
nowhere'@igfined in the treaties.

nternatiofjal carri;aeg,e‘is defined as transportation bet
Barties-te theconvention, or between+4wo points i
fParty wherey@n agreed stopping point is igfanothSEs
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T _,__________;__*ﬁ__ T SPACELAW o
» The Space Law regime places liability upon the State rather thanthe =
carrier, and provides no liability limits.
- The Outer Space Treaty provides that any State that launches or
procures the launch of an object into outer space, and each State from

whose territory or facility a space object is launched, is internationally
liable for damage.

=== +Underthe.Liability Convention, the launching State is absolute liable

T T, e

@ for surface damage-ornte-aiteraft fight-by- arspace-ohject.

hitphwaew . dfrc. nasa_govigallery/phatalindex. htmil
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