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Peter Leuprecht
· This is a talk about a Court that does not yet exist.  

· Starting at a point before the Khmer Rouge, the US bombed Khmer Rouge into power.  Bombings created the chaos.  

· During the Khmer Rouge regime, 1.7-2 million people perished in less than three years, leaving behind a profoundly wounded society.  All the top leaders, except Pol Pot from the regime are still alive and most have a far more comfortable life than the average Cambodian.  Two of them are detained.  A typically communist show trial has taken place, leading to death sentences being given in absentia.  

· The issue of brining Khmer Rouge leaders to justice was not brought-up again until 1994 – the US Congress passed the Cambodian Justice Act - ``bring to justice the Khmer Rouge…`

· Thereafter, in 1997, the two Prime Ministers wrote a letter to the Secretary General of the United Nations requesting the assistance of the international community in bringing to justice those people responsible for the genocide in Cambodia.

· Set-up a group of experts to assess the feasibility of the request.  They recommended the creation of an international tribunal and peace truth commission.

· The Prime Minister then changed position, saying that it is for the Cambodians to judge Cambodia.  In 1999, long negotiations began between the UN and the Cambodian government.

· The idea of a mixed tribunal appeared in late 1999 and was favoured by the U.S. Senator John Kerry, who visited Cambodia in 2000.  

· On February 8th 2000 – Hans Corel, the UN Legal Advisor announced that the UN was no longer in a position to negotiate with Cambodia.  

· PL asked why pull out now?  Although the proposal was not perfect, better this tribunal than no tribunal.  The UN had taken the position without sufficient negotiation - no consultation was made by Hans Corel and the decision was a surprise to all concerned.  The move was resented in Cambodia and in other governments, especially those of the main donors to Cambodia.

· Kofi Annan then said that he would come back to the negotiating table if he were given a new mandate.  Resolution 1448 – SG was then adopted in which he was asked to resume negotiations.  The new negotiations took place and on 13th May 2003 – General Assembly approved a draft agreement between the UN and the Government of Cambodia in the form of Resolution 228b.  The instrument of ratification was dated November 2004 and provided that   the Special Chambers will be set-up based upon two instruments:

· relevant Cambodian Law

· the Agreement between UN and the government of Cambodia.

· Special Chambers were to have jurisdiction over senior leaders and those most responsible for the crimes committed, a formula which will be found in all such general assembly resolutions. 

· The Trial Chamber was to have three Cambodian judges and two international judges.  The Appeal Chamber would have four Cambodian, and three international judges.  The international judges were to be approved by the UN.

· In deciding cases, the judges were to try to achieve unanimity, but a system of super-majority would mean that Cambodian judges would not be able to outvote the international judges.  There would also be two investigating judges (one Cambodian and one international).

· The expenses of the extra-ordinary chambers are to be borne by voluntary donations.  This is aided by the bad conscience of the west.  An International Executive Director has been appointed – a Chinese national who is a long-standing UN official.

· Trials could start this year, which is very late, but better late than never.  No Truth Commission is planned.

· Conclusion: 

· Rather this Tribunal than no Tribunal.  We must do what we can to make it work.  It will not be possible to eradicate the culture of impunity until those responsible for the crimes committed under the Khmer Rouge are brought to justice. 

· There must not be a single mistake because of the system of super majority.

· We should be under no illusions about the state of Cambodian justice and the corruption therein.  However, the Cambodians will not want to make fools of themselves, and there are some good judges.  However, of all the law graduates of Cambodia from 1975, only five survived the killings, but one of these was the President of the Supreme Court.

· Cambodian judges will learn from the international judges.  The Extraordinary Chambers will need a great deal of help, and in this regard “initiatives” will be of great importance.

· There should be serious monitoring of the trial.

· Efforts made to have positive long-term consequences for the legal system in Cambodia.  There should be a large role for public education during and after the trial.

· Cambodia desperately needs healing and justice – the Extraordinary Chambers could contribute to catharsis.

Stephane Bourgon
ICTY Defence Counsel, Referrals to the Bosnian War Crimes Chamber (BWCC) 

· Key differences with the Extraordinary Chamber are that this process is itself in Europe, and concerns a war which took place in Europe.  This places both the BWCC as well as the ICTY much higher on the agenda of the international community.

· Despite their higher rank on the agenda, both the ICTY and BWCC are far from being the judicial institutions that they claim to be.

· Dealing with war crimes is very difficult.  

· International Criminal Law is still a young field of law.  There is no defined mechanism that can fit everyone’s scenario when discussing war crimes.

· There has been some debate as to the necessity of a Truth Commission.

· The President of the ICTY overturned former position of judges, which was one of opposition to the creation of any type of Truth and Reconciliation Commission, as it was thought that the creation of such a commission would impede the work of the Court.

· The more recent position is that the ICTY does not have a monopoly on justice and reconciliation.

· A key issue is the giving back of sovereignty to states.  As a result, we have to put an end to the mandate of the ICTY.  The absence of a truth and reconciliation committee in the former Yugoslavia is a problem.

· Can hybrid courts better serve the interests of justice then can the ad hoc ICTY or ICTR?

· Rough appraisal of the War Crimes Chamber.  Can hybrid courts better serve the interests of justice?  From the point of view of defence, the interests of justice means respect for the rule of law, in the form of full recognition of the presumption of innocence and full respect for the right of the accused to a fair trial.

· The international community cannot fight impunity without respect for the rule of law.  Which model is the best?  A comparison of the ICTY and BWCC:

· ICTY: 

· created by the Security Council under Chapter 7 of the UN Charter.

· its decisions have binding force as security council resolutions.  

· the judges are elected by the UN General Assembly.  

· none of the judges come from the region where the crimes were allegedly committed.  

· The budget is part of the regular UN budget – this has an impact upon independence.  

· The Prosecutor is appointed by the Security Council.  

· The ICTY was created to address serious violations but has not been able to focus on the persons most responsible.  

· There is no one in the legal office from a civil law background.

· Judges given power to modify their own procedures and evidence.  

· Results (the tribunal has been in operation since 1993) : 57 persons tried in the first instance.  49 have been found guilty, 8 not-guilty.  Rules modified 36 times.

· The issue of continental divide, leading to an attitude of “my system is better than yours” has still not been put to rest.  The mix of the two systems has meant that equality of arms may not be guaranteed.  

· Estimate given that work will not be finished before 2014 - 21 years after the creation of the tribunal.  

· Security counsel is more and more involved.

· BWCC:

· Created as a means of putting an end to the ICTY and giving back sovereignty to the Balkan countries.  The process began in 2001 and the BWCC was opened officially in March 2005.  

· The tribunal has a lot of international staff.  The judges are mainly international, although some national judges will be employed.  

· Defence, under the rules, can only be local.  International staff are helping out the Prosecutors.  

· The legal system in Bosnia Herzegovina was a continental law system.  A common law system was imposed, but purely common law does not fit the function of the BWCC, and could lead to problems of fair trial.

· How can we justify transferring trials from ICTY to BWCC?  We know that the same body of law is concerned – custom, treaties, etc, but the means of implementation is different from one institution to the next.  In order to transfer cases from ICTY to BWCC – there had to be a body of law adopted from Bosnia.

· There are issues regarding evidence.  There is a rule that any fact established in the ICTY becomes a legally binding fact upon the BWCC.  As a defence lawyer – this is terrible.

· Why was the ICTY unable to do a better job?

· Qualification of the judges.

· Problems relating to the prosecution strategy

· Instead of people moving together with the BWCC they are being pushed apart.  Too much of an international influence.  Avoid making them second class courts.

Discussion

Splitting up the accused and trying some at the ICTY and others at the BWCC is diminishing the reconciliation process that has already taken place.  Two different standards are being applied.  
In the area of Srebrenica most inhabitants are potentially witnesses and they fear being brought before the BWCC for a quick trial where people who are not the most responsible for the atrocities will be tried.  As a result, Serbs and Muslims are retreating into their own groups.  
One example is that of a woman who lives next to a school, and who saw all the trucks carrying prisoners and heard all the gun shots up the hill.  She is afraid to testify and doesn’t want to help the process any more because she is afraid that she will now get tried before the BWCC because there are rumours that they are looking for all 1700 considered responsible, which in her view, might somehow include her.  But in reality, what could she have done?
We must avoid making hybrid courts second-class courts.  If the international community doesn’t supply funds to the BWCC, it will not work.

Note the lack of provision regarding defence counsel in the ICC statute.  It is of great importance to fulfil the needs of the defence, from a human rights perspective.  

Why has Cambodia (like other countries) sacrificed some sovereignty?  
It may be due to a need for aid, which reflects the economic force behind public international law.  There is heavy pressure from its donors to support the tribunal (Japan and EU primary donors).  There is also a desire to “look good” on the international scene, which raises the issue of reciprocity.   

Is it desirable to have a model law for hybrid courts?  In light of the importance of capacity building, how much of a role should the hybrid court play in growth and improvement of the domestic judicial system?  
There should be no model because each tribunal is particular to its context.  One problem is the application of one system’s rules by a judge from another system.  However, there should be a model international criminal procedure, and this needs a lot of work.  By having all documents come in as evidence, a large burden is created.  
Do we want to continue to admit, e.g., hearsay evidence, which massively lengthens the trial process?  We may decide to keep everything open, but there is a price to pay.
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