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SEMINAR SERIES
BUILT ENVIRONMENTS AND ACCESSIBILITY OF PERSONS WITH DISABILITIES
2014-15
Family and Sexuality 
 March 16, 2015
Moderator:  Izabella Karapetyan (co-Rathlyn Fellow 2014-2015, McGill Centre for Human Rights and Legal Pluralism) 
Resource Persons: Natalia Acevedo Guerrero (LLM candidate, McGill Faculty of Law); Bonnie Brayton (National Executive Director, Disabled Women' Network [DAWN-RAFH Canada]) and Angela Campbell (Professor, McGill Faculty of Law).
Organized by: Centre for Human Rights and Legal Pluralism (CHRLP); McGill Human Rights Working Group – Disability and the Law Portfolio
Summary of Seminar 
The first resource person, Natalia Acevedo Guerrero, discussed the violation of the rights of persons with disabilities [PWDs] in Colombia through non-consensual sterilization. 
Discussions on sexuality and reproduction tend to be framed in terms of medical discourse. We tend to see this as a post-eugenics era where human rights inform decisions of reproduction, rather than arbitrary and essentializing notions of what humans ‘should’ be like. But are we past eugenics-logics? National human rights codes as well as the UNCRPD indicate that states acknowledge that the rights to self-determination are not to be summarily dismissed. Yet some states still allow forced sterilization based on the (false) belief that reproductive rights of certain individuals might burden society. For example, Colombia allows bypassing the individual by giving “substitute consent” for sterilization under a doctrine of “best interest.” Between 2009 and 2013 there were 505 procedures of sterilization on women with disabilities [WWD], and 127 on men with disabilities in the country. This “substitute consent” tends to be used for the forced sterilization of girls around the age of 14 who have been diagnosed with some form of long-term incapacity. Colombia’s procedure is premised on the medical model of disability with doctors making recommendations to the courts. PWDs are neither consulted nor do they consent. The process that removes a PWD’s rights often starts with a 15-minute interview between a medical expert and the victim. Typically, if the doctor make the recommendation, the court grants an order.

The sterilization is often justified on the basis that WWDs are more susceptible to rape, sexual violence and involuntary pregnancy. The focus on sterilization rather than violence prevention is counter-productive. Education on reproductive health and sexual violence is lacking for PWDs in Colombia. The solution of sterilization removes the deterrent of unwanted pregnancies which almost encourages sexual violence against sterilized WWDs. 
Can medical expert opinion alone be used to usurp the rights of women? Lack of consent to the procedure is a denial and distortion of WWD rights. Regrettably, the policy decisions on reproductive health are being framed in the “objective,” and “scientific” discourse of medicine which conceals how scientific discourse can be used to justify discriminatory beliefs. In such a discourse, diagnosis becomes more important than rights. 
Bonnie Brayton was returning from a weeklong civil-society meeting at the UN concerning the CEDAW (The Convention on the Elimination of Discrimination Against Women). DAWN-RAFH Canada is the only organization in Canada that advocates from both marginalized perspectives – gender and disability – to advance rights. Other organizations providing useful resources on these issues include Women Enabled International and Women with Disabilities Australia.  Bonnie spent some time sharing a particularly good resource entitled ‘TWICE VIOLATED’ Abuse and Denial of Sexual and Reproductive Rights of Women with Psychosocial Disabilities in Mexico’ produced by the Colectivio Chuhcan with funding from Disability Rights International.  
At half a billion, women with disabilities make up the largest minority in the world, and Bonnie noted that WWD have twice the risk of rights violations compared to non-disabled women. The seminar topic underlines 2 key issues - motherhood and disability - and she shared two anecdotes. The first is the story of Alessandra Pacchieri. Pacchieri was an Italian woman with bipolar disorder who was traveling in England. While there, she was forced to have a cesarean section and put her child up for adoption by a judge who ruled she was an unfit mother. The second story is about Andrea Amiar, who was the first woman with an intellectual disability in the UK to be allowed to marry. In order to be allowed to marry she had to agree to be sterilized. That is, in order to be granted the right to marry, she had to give up the right to have children. These cases remind us that we’re not immune to such issues in the West. 
Bonnie also drew attention to two cases DAWN Canada had been involved in: Eldridge v Canada and LMP v LS. Each case raises the issue that institutions cannot be looked upon as neutral towards the experiences of PWD. The seminar topic also raises consideration of intersectionality since it goes further than women’s rights. Forced sterilization is almost specific to women with disabilities: a true issue raised by intersectional disadvantages. And perhaps because of its intersectional nature, it must be addressed in conventions like the CRPD and the Convention Against Torture. 
She concluded with a personal anecdote. Bonnie survived polio. She has 2 girls. Not long after the birth of her second daughter Bonnie became pregnant. She was discouraged by her Family Doctor from having a third child and it was suggested she would be putting herself at risk and possibly undermining her own ability to Mother as there was a perceived risk that her post polio symptoms might become worse. She notes that her decision not to have a third child was subjected to this prejudice. This is an example of how the medical model creeps in unexpectedly. 
Angela Campbell, the third and final speaker, addressed the intersection of disability and family law. Many cases deal with the financial aspects of disability. Because there is very little state support for people requiring care, private purses are typically relied on, and this sometimes gives rise to litigation. Therefore, most cases in family law relating to disability have to do with child support and spousal/alimentary support. 

Child support in Canada is governed by a series of mandatory guidelines. The question that arises is: how do the guidelines account for the special needs of children with disabilities? There is a bit of flexibility, but this at times leads to inconsistent and unpredictable results. The other issue is whether support payments get counted as income. 

Spousal support also has guidelines, but they are not mandatory – they are advisory. An issue that has come up a few times is in court cases is: what happens to a spouse who is or becomes disabled and who was the payor or recipient of support? In the case LMP v LS (a 2011 Supreme Court of Canada case coming out of Quebec) a husband and wife ended their 19-year marriage and the husband agreed to indefinite spousal support. The wife had been diagnosed with MS during the marriage and was unable to achieve economic self-sufficiency. It is important to note that this was a family with means. Very few family law cases involving low-income parties reach the Supreme Court. The point shows that it is important to remember class when speaking about intersectionality. In LMP, the ex-husband later made a request to vary spousal support payments so as to reduce and then eventually end making support payments. The husband argued this was in line with the principle of promotion of economic self-sufficiency. The Court of Appeal accepted the application and the Supreme Court granted leave to appeal from that judgment. LEAF and DAWN intervened before the Supreme Court, which overturned the appellate decision 
Concerning forced sterilization, the question has come up in Canada in the 1986 Re Eve Supreme Court decision. In that case a mother sought the sterilization her disabled daughter, which the Court refused invoking its parens patriae jurisdiction. In that case (and in LMP), there was a heavy reliance on medical opinion. 
Prof. Campbell shared statistics from the United States showing relatively high rates of removal of children from parents with disabilities. Disability is invoked as grounds for loss of custody, but also loss of independent access. These decisions often rely heavily on medical evidence.  Decisions are made using the “best interest of the child” standard, which gives wide discretion to judges. This can be good because it allows individualized decisions, but it leaves a lot of room for decisions with little in the way of guidelines in place as to whether and how to consider disability when making decisions about custody and access. 
Discussion
The ensuing discussion was fruitful, involving interventions from all three panelists and the audience. Among the topics discussed were the concept of Familism as another system of belief with potentially oppressive tendencies; how women with disabilities are even less self-represented in justice; how PWD are portrayed either as victims of sexual assault or as having higher-than-average libidos; and, the over representation of women with disabilities in institutions (including prisons). 
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