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Abstract: Casting a transatlantic, comparative glance at the legal theoretical discourse in both Germany
and the United States first during the 1970s and 1980s, the paper traces the emergence and evolution of
‘post-interventionist’, ‘post-regulatory’ law, as expressed by concepts such as legal pluralism, ‘responsive’
and ‘reflexive’ law. The paper attempts to explore the strange turn and usurpation of these originally
progressive projects into a market-oriented functionalist agenda towards the end of the 20" century by
contrasting the intellectual project that fed into these theoretical and critical enterprises with the rise of
‘law & economics” and the more recent turn to ‘social norms’, which form such disturbing heirs to an
itself critically minded law reform project that had found its inspirations in anti-formalism, legal sociology,
access to justice and legal pluralism. At present, when emotions over regulation, enforcement and
oversight are running high, a formula such as ‘more state, less market’, offered in response to the current
crisis, comes across as strangely oversimplified when compared to the efforts that have been informing
the legal theoretical imagination in the past. As the paper’s title plays with those of Gabriel Garcia
Marquez’ book ‘Chronicle of a Death Foretold’ (1981) and of Gunther Teubner’s article ‘Regulatory Law:
Chronicle of a Death Foretold’ (1992), it may be seen as in invitation to reflect on the promises and fate of
legal sociological and legal theoretical thinking about law in the context of transnational regulation.

l. Introduction

In midst a rapidly unfolding and spreading financial crisis, which many hold to be the
worst since the Great Depression of 1929, scholarly assessments of market regulatory
instruments are prone to be highly volatile, experimental in nature at best. Not
particularly well equipped to quip about ‘I told you so’s” or ‘I should have known’s?,
lawyers, working in the primarily affected areas of banking and securities regulation,
corporate governance and accounting, find themselves struggling with contradicting
evidence from ‘experts’ right and left. Much of the retrospective wisdom presented by
economists, accountants and market analysts, turns on the in/predictability of the
current situation and there seems to be a collective, if increasingly coy’ remembering of
the exaltation and ‘irrational exuberance’ of times and actions not so long ago. Those
that have not (yet) lost house or job but instead, enjoy the privilege of observing and
interpreting these ‘interesting times’”, find themselves pondering, it seems, about
responsibilities for the emphatically embraced views that, for example, house prices
could only rise, or that markets could provide not only sufficient incentives to managers
to keep stock performance on an upward surge but also provide for the necessary
oversight and control. It is within these confinements that current thinking yearningly
looks to the past, gloomily observes the present and —in a strangely heartened and
resolved manner — sets out to dream up the future. And it is in the centre of the current
attempts to address, explain and overcome the crisis, that conceptual and institutional
suggestions are running high. Plus ¢a change, plus c’est la méme chose?



The risks that lie at the heart of the current inquiry into the crisis present a particular set
of challenges. In fact, the evidence is too strong that the current situation grows out of a
larger complex of contributing elements, which are not adequately squeezed beneath
the sub-prime & mortgage collapse alone. Financial innovation, as it skyrocketed over
the last decades, a development that had begun hundreds of years ago with the brazen
invention of insurance schemes®, set free a truly mind-boggling sphere of risk-taking
opportunities. Taking stock today, mortgage lending, while tremendously concentrated
and over-heated and thus prone to implosion’, only formed part of a seemingly
insatiable expansion of borrowing and lending activities concerning commercial real
estate, commodities and international equities.8 As the first ‘lessons’ are being drawn
and the first sets of calls for speedy but comprehensive, swift but thorough reform
made, it is fast becoming clear that the risk of the financial surge of the last 15 years has
and will be borne by investors who in an absolutely disillusioning manner had
everything ‘on the line’. Yet, a closer look at the investors who are said to have lost their
homes and their income soon reveals that in fact many of these investors had already
been in a miserable position well before the bubble burst. The close linkage between so-
called defined contribution (401-K) plans in the U.S. and the particular corporate
finance/governance regime that exclusively focused on a company’s short-term
performance on the stock market, made of most employees de facto investors. As
retirement savings were put into corporate stock, which became reinvested and
commodified, these ‘savings’ became crucially exposed to the volatility of the market.
The insecurity of employees’ old age investments was only exacerbated through the
increasingly aggressive role played by institutional investors, above all, by pension funds
that are often plagued by short-term orientation and their fund managers’ brief tenure.’
The current ‘crisis’, in fact, continues but does not constitute a long-term decline of
retirement security.’ This has important repercussions for any identification and
assessment of the risk(s) connected with the current financial situation.

Close up, the picture of the current crisis is in fact one of many layers and shades. This
provides a formidably humbling context for any search for responses, remedies,
solutions. Complementing the current inquiry into systemic risk and its management,
just touched upon, institutionally, then, the talk today is concerned with the need for a
‘strong’ hand, and the inevitability of ‘intervention’, of ‘more’ and of ‘better’ control and
oversight. It is this widely shared sense of emergency out of which grow the suggestions
for general toughness and diligence. This paper takes issue with this enthusiasm for
institutional responses, the creation of tougher rules, new monitoring agencies and
more severe accountability. It does so for the simple reason that things are not that
simple.'! Striking evidence for the complexity of the situation and, correspondingly, of
the regulatory concepts and instruments that we are in need of developing is provided
by the history of the regulatory state itself. This paper will briefly touch on the
development of regulatory law during and after the height of the regulatory state in
Western Europe, if only to illustrate the deeply complex landscape of direct and indirect
regulation, by government agencies, courts, private parties and numerous organizations
that fit nicely neither in the public nor the private arena. While this is well known



generally®?, it is certainly true for the examples of financial regulation, capital market
law and corporate governance®, just to mention a few from a fast evolving
transnational regulatory landscape.

So, are Gunther Teubner and the idea of reflexive law™* to blame for the current
financial crisis that many associate with the exorbitant degree of liberalization and
deregulation? Are post-Welfare State approaches to a more responsive, adaptive and
learning form of law™ responsible for the triumph of the market and the situation we
find ourselves in now? Has the time come for a ‘return of the state’, and if so, what
would we really mean by that? In an attempt to answer these questions, the paper
takes its cue from an idiosyncratic debate in German legal-sociological scholarship in the
1970s and 1980s about an alleged ‘regulatory crisis of law’. It takes this debate as a
starting point to explore various contexts in which doubts about the place, role and
function of law keep recurring. The aim of this exploration is to reflect on the
generalizable elements of a particularly situated debate. In other words, the German
debate about ‘juridification’*®, which soon gave way to a heated dispute about the
merits of concepts such as ‘autopoietic’ and ‘reflexive law’, serves as a prism through
which to study the ‘whys’ of this concrete debate in a larger context. That context is
partly constituted in a comparative dimension. A glance at the contemporary legal
theory developments in the U.S. reveals striking parallels between the German
negotiations of a post-interventionist law and the American investigations into more
‘responsive’ modes of legal regulation.!’ Beneath this fight over names, however,
certainly lay a much more complexly woven texture of instruments and semantics that,
in both of these examples of highly matured regulatory systems, were caught up in
dramatic transformations.'® The fast evolving regulatory states of the WWI and Interwar
era would only be the forerunners of the extremely fragile constitutional and
administrative arrangements that would follow and that were and continue to be faced
with the pressures of increasingly complex societies and a globally integrating economy.
The evolving modes of regulation have been read to closely mirror the changing
paradigms of state and society, so that much of our understanding of law remains
caught up in these particular narratives.

With view to the contextual determinations and shapings of particular regulatory
experiences, the interest of the lawyer in these narratives aims at trying to discern a
better understanding of the project of law as studied through the trials and tribulations
of legal regulation. Looking back in time and to the outside, the comparativist is
tempted to ask whether there is any additional value in comparing regulatory
experiences between country A and B beyond that to find what one was looking for in
the first pIace.19 Yet, even if we understood the thrust of comparative legal theory to
consist in allowing us to gain a better look at ourselves®, this would perhaps still be only
a limited view on how law evolves. A more intriguing perspective might be gained by
looking at different legal systems from a transnational perspective. In that respect, law
would have to be studied as a continuously evolving set of arrangements, questions,
arguments and even regulatory patterns that, while observable as producing distinct



crystallizations with regard to semantics, institutionalisations and the formation and
development of instruments in different ‘places’, could be traced across jurisdictional
boundaries, without being confined by ‘sharp boundaries and systemic features.”** With
differing degrees of emphasis on the normative weight of evolving regulatory patterns
in a transnational realm?, a quest to understand the migration of legal ideas, the cross-
pollination of rules and standards becomes the most promising perspective from which
to study the relation between law and non-law.

The paper thus posits to move from a comparative to a transnational perspective when
studying the evolution of law in a transforming regulatory landscape. A distinctly
transnational perspective on legal regulation implies in a first step the recognition of
local, determining and shaping features of particular legal-regulatory structures. In a
second step, however, it implies a deconstruction of these features in two directions:
one is taking its cue from a number of different disciplinary approaches, including legal
sociology, legal pluralism, but also economic sociology and new institutionalism, in
order to undermine the view that a regulatory crisis of law must be seen as an
expression of law’s failure or weakness. If we understand law as a particular mode of
social regulation, its regulatory ‘crisis’ should more adequately be assessed as
something, which is inherent to law, namely to its claim of bringing a particularly
normative concept to bear on a social context. The ‘crisis’ is law’s regular challenge to
‘get it right’, to convincingly claim that its legalizing grip of the problem is adequate.
Whether or not we assert that there is a crisis of law, depends on our expectations of
the law: it is here, where there occurs an intriguing congruence of critique of the legal
project, say, by Eugen Ehrlich and Sally Merry, Max Weber or Richard Swedberg, but
also by social norms theorists such as Eric Posner or Richard McAdams.

The different normative claims made with respect to law by these scholars, then, allow
us to deconstruct the ‘local’ and ‘contextual’ in another sense: while the particular
critique that legal sociologists, legal pluralists or social norms theorists are making with
respect to the functioning of law is regularly developed in a very concrete reference
framework®, the transnational dimension unfolds precisely with respect to the
particular functional boundaries of the areas out of which the concrete examples are
taken. The case of contract law regulation provides a striking illustration of this: while
particular, national histories of contract law doctrine form the reference points for
heated disputes over formalism, functionalism, paternalism etc, the regulatory field of
contractual governance is not confined to these boundaries at all. Contractual
governance partakes in the ongoing transformation of market regulation on a truly
transnational scale: it is against the prominence of contract as the law of the market®*
on both a national and global level®® that we see how the regulation of contractual
governance, through private and public, direct and indirect means, has long ceased to
be a French, German or American concern. The transnational perspective on the study
of law implies the combination of a stubbornly repeated closing in on particular learned
local histories with all its noises and silences, inclusions and exclusions, on the one hand
and the incessant opening up of these histories to parallels occurring around them.?®



In the following, | will briefly review the challenges of law as they are perceived through
the lens of globalization (II). While it is in this context that the image is most pertinently
being painted of a situation in which law is eroded in a process of globalization, along
with the state’s loss of sovereignty, | intend to read the ongoing investigation into the
role of law in the context of ‘global governance’ as an invitation to reflect about the
correlation between national and transnational law. The next part (lIl.) will provide a
brief sketch of the parallel critiques mounted against regulatory law in Germany and the
U.S. ¥/ before further investigating how these histories might be exploited for a better
understanding of the evolving transnational regulatory landscape (IV).

Il. Is there Room, Role or Need for Law in a Globalized World?
A. Places and Spaces, Whither Law?

The question whether there is any room, role or even a need for law in a globalized
world lies, admittedly, at the bottom of much of the present engagement with global
governance issues. As | want to argue in the following paper, this alleged crisis of law
and legal regulation, whether depicted as a loss of state sovereignty or as a problem of
lacking (democratic, political) accountability?® and legitimacy?, should be understood as
a particular amplification of a problem with law that has long been in the coming. In that
respect, it can be shown that many of our present concerns about the fate of law in
relation to a continuing transformation of the state and the herewith connected
challenges to ‘models of democracy’ and issues of legitimacy and accountability must be
assessed against the background of a reconstruction of legal evolution in the national,
local context. Without suggesting that the legitimacy and regulatory challenges
connected with the ‘amorphous’ concept of global governance® are simple
restatements or mirror reflections of locally experienced moments of exhaustion®,
there is a particular role to be played by local, domestic regulatory experiences for the
conceptualisation of global governance regimes. The role of law occupies a particularly
challenging place in this inquiry, in particular because the rise of globalization is so often
associated if not with the demise of law?®?, then with an immense pressure on law and
legal institutions. What is argued in the following is that globalization can be
understood as an invitation to reflect on the connections between our attempts to
make sense of a fragmented global, transnational normative order and our particular,
yet anything but homogenous experiences with law and regulation on the national level.
In short, then, the paper contends that globalization does not pose the first advent of a
‘crisis of law’, understood as a tool of regulation. Instead, the varied history of law
reveals the intricate combination of hubris and fragility, violence and vulnerability that
underlies the idea and experience of law.

Yet, while there is arguably much to learn from studying law against the background of a
particular, national, historical context®, the transnational or, post-national constellation



(Habermas) further exacerbates the scope of this inquiry. Much suggests that the
particular nature of the transnational arena defeats our attempts at understanding the
relation between the national and the ‘post-national constellation’** as a linear one —
either on a chronological or a systematic level.® But, at the same time, the evolving
transnational nature of regulatory regimes as, for example, in labour® or corporate
law®’, presents itself not as an opposition or negation, but as a challenge to reassert the
place and role of law. Reconceiving of law as transnational suggests that domestic
experiences with law are crucial reference points. Yet, they cannot serve as reference
points of institutional or normative design, which could simply be rediscovered in or
transposed onto the transnational arena. This approach points towards two
investigative strands. One is that the inquiry into the evolution and, eventually, crisis of
law as regulation of social activity has to attempt the reconstruction as an ironic project
concerned with the meaning and aspiration of law: it is here where the positing of law is
directly challenged by its negation. This constellation can be grasped as the relation or
tension between law and non-law, between legality and legitimacy, between law and
justice, society, or other.* The reconstruction of local (e.g. national) experiences with
law as constantly challenged by its opposite or its foundations, embeddedness or
contestations forms one strand of the following inquiry.*

The second investigative strand is to return to the original starting point of our
reflections of law challenged by globalization. In this dimension we are concerned with
the task of adequately incorporating or, perhaps even acknowledging the gap between
the particular context in which norms and the normative environments have evolved
locally on the one hand, and the emerging, allegedly unruly spaces of normative order
on the global level on the other. In this context | want to suggest to reflect on the field
of transnational law, which has been offered to capture the hybrid regulatory between
the national and the international, as a methodological device rather than a more or
less definable legal field. Approaching transnational law from a methodological
perspective should help us in refraining from too quickly depicting the ‘transnational’ as
a distinct regulatory space, which would differ from the national and the international
due to its de-territorial scope and its hybrid, public-private constitution. Instead,
transnational law could be perceived as a particular perspective on law as part of a
society that can itself not sufficiently be captured by reference to national or de-
nationalized boundaries. The lurking, systems theoretical element in this proposal does,
however, not go far enough: whereas Luhmann famously questioned the fate of law in a
global context™, other scholars in his footsteps have been making a number of
constructive suggestions to think ‘law without the state’, fruitfully pointing to the
normative evolutions occurring within emerging transnational regulatory regimes.42

Yet, these advances can arguably be pushed even further. The attempts at
understanding transnational law as a methodological inquiry into the nature of norms
ties this inquiry directly back into a longstanding investigation into the nature of law —
and its contestations. The transnational dimension, then, does not arise with respect to
territorial or, jurisdictional confines, but purely from the perspective of following the



institutional modes of norm creation deep into highly specialized areas of societal
activity. From the point of view of systems theory, these areas are constituted in
functionalist terms. As the functional differentiation of society leads to a radical
unfolding of society as world society, the challenge for law consists in existing and
operating in a disembedded mode, without a known, sophisticated institutional and
normative framework.”® The current assertions on this and that side of the Atlantic of a
global administrative or general public law speak volumes of this challenge.**

While this uncoupling of social systems from a state-associated framework of political,
economic and legal order certainly presents a dramatic challenge to state-based
theories of law, its real gist lies in fact elsewhere. The uneasy relationship between
‘society’ and ‘world society’, between the national and the global or, transnational,
should not be seen as a threat but as an inherent element in the constitution of legal
spaces. From this perspective, transnational refers to the ‘other’ of the law, which
challenges but simultaneously recognizes its locally learned relations to concrete
structures of embeddedness, to particular experiences of historical evolution and
contextual differentiation. Transnational law, then, is a way of questioning and
reconstructing the project of law between places and spaces. This perspective, however,
raises hopes for a realization of the project of law, which would necessarily have to be
understood as having a recoverable, revivable emancipatory potential. What, if that
were not the case? What, if the fragility of law would win the day, if law’s corruptibility
would prevail over its absurdly stubborn insistence on its existence, its raison d’étre?

B. Law and the State: Reminisces, Lessons, Obsessions

As recently highlighted again by Florian Hoffmann, the state occupies a particular place
in our legal imagination.* ‘Our’, however, refers to a particularly European context, in
which the development of law has been tied to the evolution of the modern state.*® It is
against this background that Hoffmann observes that “the very omnipresence of the
state both as a phenomenon and as a theory makes the quest to locate it all the more
difficult, for there seems to be no way, at least within reasonable limits of time and
space, to determine where to start, where to end, and which particular story of the
state to tell. As hinted above, most of today’s academic social science and some of the
humanities disciplines are premised on it, most notably law, both in its domestic
(constitutional) and international variant; political science with its political theory and
comparative politics branches and its now mostly independent off spring of
international relations; sociology and general social theory; (macro-) economics; and, of
course, general history. It thus becomes almost impossible to localize it within this
analytical cacophony; though, to some extent, it is precisely this omnipresence that
makes the state rather ephemeral, deeply implicating the (social scientific) observer’s
perspective in the phenomenon to be observed, with all the limitations as to objectivity
this implies.”*’ This reflection provides a helpful perspective on the particularly state-
oriented reading that lawyers in the European tradition have been giving the state.



From their perspective, the evolution of law as a regulatory tool in the latter half of the
20t century can provides ample opportunities to reflect on the way in which law has
been asserting itself as a reformist, emancipatory, empowering tool on the one hand®,
and as a deeply violent, usurpating, off-setting force on the other. Indeed, its contesting,
opposing nature cannot be imagined without that which threatens to consume and
suffocate it. The sobering fate of social-reformist legal theories in the aftermath of the
regulatory welfare state and, in particular, their embrace of the functionalist enactment
of the moderating or ‘enabling state’ at the end of the century49 has given some reason
to being sceptical towards placing too much hope in law as weapon, voice or as a tool of
resistance. The turn of responsive, reflexive law programs in highly mature
constitutional cultures into flexible regulatory programs that accompanied a growing
distrust in state regulation and political-reformist legal theory in the name of efficiency™°
presents a formidable challenge to the post-Welfare State depictions of ‘alternatives to
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Again, the ‘outside’ perspective of globalization proves helpful in further sharpening our
investigative focus: the extremely unsure fate of social and political rights in
transnational spaces underscores the challenge that lawyers face in pursuing law as a
critical project in an increasingly integrated world. In the emerging global spaces of
highly specialized functional societal activities, both legal and political power have faired
very differently from economic power. The weakness of the former in relation to the
long undeterred success of the latter is reflected in the persistent absence of an
effective global legal-political order. In this space, the transposition of legal instruments
and concepts, which were developed on the domestic level, onto the level of regulating
cross-border transactions — both public and private®? — occurs as a translation exercise.
Not only is the institutional crystallization of the global space intimately interwoven into
local structures while facilitating a disembedded self-regulatory, highly dynamic space,
but the same tension between place and space repeats itself with regard to the
normative dimension.>?

lll. Things we lost?

The preceding observations point to an assessment of things we (allegedly) lost as a
layered account that is informed by a double perspective on legal memory. One story of
loss is directly linked to the difficulties of translating both institutions and concepts from
the national to the transnational level. This well-known story, however, is not only not
the only one, it is also quite misleading: it is misleading in the sense that it invisibilizes
the inherent fragility of law that is existent ‘before’ globalization. The now lamented
erosions of sovereignty, democracy or legitimacy, depicted as being closely connected
to the state’s loss of regulatory ability in particular to govern transnational activities, can
be read as a reversal of what has been a longstanding critical stance towards law. The
depiction of an allegedly external influence, globalization, coming over nation states,
national governments and political actors from the outsideto off-set previously existing



institutional and normative arrangements invisibilizes the degree to which all such
arrangements had always been contestable and fragile from the beginning. Reminding
us of Martti Koskenniemi’s depiction of the reversal of emergency and normal in the
justificatory debates over the Kosovo intervention>, the image of globalization as threat
to the sovereignty of the state and the unity of law washes over the highly contested
grounds on which either has always been resting.>® In order to explore this contention
further, the next section briefly connects the current investigations about the fate of law
in the transnational context back the critique levelled against the regulatory state during
the 1970s and 1980s.

A. Law as Learning about Non-Law

Ongoing developments in transnational regulatory areas suggest an intriguing
transformation of the role of legal regulation. While scholars in the different variations
of new institutional economics>® on the one hand and of behavioural economics on the
other”’ provide for important insights into the sticky nature of institutions and mindsets
that shape economic development, there has been relatively little attention given to the
evolving forms and instruments of legal regulation. This is particularly regrettable as a
more engaged dialogue between law and the named theoretical orientations in
economics would likely result in more satisfying answers to the questions that seem to
stubbornly seem to surround the institutionalist explanations of complex situations.>®
Where such dialogue is initiated on the part of open-minded economists, important
insights have been gained with regard to the relevance of ‘social norms’, routines and
practices that, due to their complex, context-driven nature, are not easily fitted into a
legal rights regime as applied by a contract adjudicating judge.>® This ‘discovery of social
norms by law & economics’ scholars®, however, has left some stones unturned.
Namely, the economist bias in the identification of social norms that underlie parties’
behaviour leads to a narrow view on the nature and scope of such norms. By contrast, it
would seem more promising to take the inquiry into the social foundations of contract
law, as Durkheim already early on circumscribed his investigative agenda®?, further. A
decisive step into this direction would be to reflect on the connections between the
‘social norms’ that govern business partners’ behaviour now®® and then.®® For one, such
a drawing of connections would allow us to appreciate on the evolutionary character of
the legal form. As the studies by Macaulay and others that eventually found their way
into the famous Materials on ‘Contract Law in Context” at Wisconsin®* show, the
discovery of informal agreements, routines and attitudes among ‘contracting’ parties
was not understood as undermining or substituting law. Instead, the importance of
these studies has to be seen in their authors’ insistence that these findings must be
taken to transform and, eventually, improve law. Instead of juxtaposing law and social
norms, the ‘relational contract’ and ‘law in context’ scholars emphasized the
intertwined nature of both. The current assessments of social norms that govern
business people’s behaviour are at great distance from these earlier findings.®



As relational contract law sought to integrate the constantly changing and evolving
nature of social relations into the legal form in order to understand law as relational (or,
“social”®®), we are currently faced with the question how law adapts to or, more
appropriately, how law formulates legal responses in a fast evolving, functionally
differentiated, complex environment. There is another opportunity not yet grasped by
contemporary ‘social norms’ scholars in the law and economics camp. This concerns the
rediscovery of studies in ‘legal pluralism’ and ‘legal anthropology’ from the 1970s and
1980s. Such an exercise is promising in at least two respects. For one, the legal pluralists
and anthropologists contributed greatly to a better understanding of the semi-
autonomous nature of legal fields: as pioneered in her 1976 article®’, Sally Moore’s
analysis of law being constituted in part by social norms, routines, customs and
practices and in part by hard legal regulation, the notion of law as a semi-autonomous
field proved of vital importance in opening our eyes for the intricate relations between
the regulator and concrete, local, intimate social spaces.?® Striving for alternatives to the
at times heavy-handed social engineering by the legal machinery, scholars called for
extra-legal activism® and delegalization.”

Such a growing understanding of the tensions between ‘lifeworld and system’
(Habermas), ‘the raw and the cooked’ (Lévi-Strauss), or ‘core and periphery’ (Sousa-
Santos) would soon become instrumental in the critical assessment of the role of legal
regulation in a highly pluralistic society during the middle of the 20" century, which until
then had remained very much within the intellectual and conceptual confines of Max
Weber’s distinction between substantive and formal rationalities of law. In his astute
analysis of law’s evolution from substantive to formal rationality along with the
emergence of the bureaucratic rule of law, Weber identified on the one hand the
stabilizing role of law for the conduct of commercial (and other) affairs, while, on the
other, recognizing the potentially harmful effects of the ever-recurring anti-formal
tendencies on the body and practice of law.”* Weber’s sensibility to the contestations,
the anti-rational, material challenges to the allegedly formal edifice of law turned out to
be foretelling of the ensuing evolution of legal regulation well into the highly
sophisticated regulatory architectures of Western welfare states’?, plagued by a
purposive and intentional regulatory overdrive.” It comes as no surprise, then, that the
reflection on the place of law in a canon of voices of social ordering that lawyers and
social theorists in North America were concerned with’*, was somewhat echoed by the
critique of ‘instrumental’ and ‘regulatory’ law in an overly zealous Welfare State
apparatus in Western Europe.75

On both sides of the Atlantic, the responses to the financially and normatively
exhausted Welfare State’® soon split into progressive’’ and conservative’® camps, and
this context is worth bearing in mind when assessing today’s academic and political
proposals in the wake of the financial crisis. In the context of the late 1970s and early
1980s, that saw a far-reaching crumbling of social-democratic policy and a growing
scepticism with Keynesian economics, a fairly ambitious theoretical proposal was made
that aimed at the resituating of law into a more accentuated model of society: in this
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model, which did not lend itself to a straight-forward ideological appropriation, society
is composed of intersecting, but separated communications that are each constituted by
a distinct terminology (“code”). Law was to be understood as one of these social
systems — along with ‘economy’, ‘politics’, ‘religion’, or ‘art’.”® On the basis of this
position, Gunther Teubner introduced the concept of ‘reflexive law’, a form of law that
would be characterized by a crucial exposure to its surrounding systems, while it
remained ‘operationally’ closed. Due to its ‘cognitive’ openness, however, law must
constantly receive impulses, ‘irritations’ and, relying on its autopoietic nature, formulate
legal responses, i.e. continue its systematic operation. In the face of the weakening
welfare state and the growing frustration with ineffective, undemocratic, and over-
generalizing and paternalizing regulatory laws, the concept of reflexive law was offered
to explain the particular challenge and form of legal regulation in a complex world. Its
not uncontested® core consisted of understanding law as being taken out of a learned
institutional context made up of official institutions authoritatively creating state-
originating laws and, instead, to be forced to reassert itself in highly diversified complex
environments.®" This radicalization of law’s functional orientation constitutes a new
stage in the assessment of law’s institutional form, as it has been learned over time.
Whereas law is still today most often associated with the state, already the legal
sociological work at the turn of the century® as well as the legal pluralist work since the
1960s and 1970s (Moore, Griffiths, Galanter, Merry, Sousa Santos) should long have
undermined this stubbornly held belief in the law-state nexus.

Yet, the present turn away from the state and to the market crucially employs the very
methodological orientations that informed the reconstructive legal projects in the face
of a financially and normatively exhausted welfare state in the 1980s. The fragile
reconstructions of law through the concepts of responsive or reflexive law on both side
of the Atlantic eventually fed into a large scale rejection of state ‘intervention’ all
throughout the 1980s and 1990s. The politically progressive scholars in the 1970s and
80s had turned to alternative modes of legal regulation seeking to translate law’s
generality into contextual, learning forms of socio-legal regulation. Their hope had been
thereby to save the political ambitions of the welfare state, while continuing the socio-
political debate over the substance and direction of political intervention. In contrast,
today’s neo-formalism and neo-functionalism threatens to cut the ties between current
guest to answer the challenges of globalization and the previous struggles over law and
politics. Its proponents characterize legal regulation as inappropriately policy-driven and
as undue infringement of the societal actors’ capacity to regulate their own affairs
autonomously.83

In the clout of neo-formalism and neo-functionalism, which characterized legal policy
making in recent years, a heavy reliance on arguments of “necessity,” of “objectivity”
and “naturalness” prepared the ground for a functionalist interpretation and application
of legal norms in politically charged contexts experiencing fundamental shifts from
public to private regulation.® The attack on contract adjudication and governmental
“intervention” that accompanied these developments, regularly depicted a market as
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originally existing without politics, without government regulation.® This depiction of
the market and the state as separate worlds formed troubling alliances with policy
recommendations that promote the privatization of public services and are often fuelled
by arguments of efficiency and cost reduction.® Yet, whether or not, and in which
forms, private actors assume formerly public regulatory functions, represents the
outcome of political choices and of other socio-economic developments, that are
unfolding at both the national and transnational level.®’” The allegedly available “fresh
start” for societal self-regulation without state interference stands in stark contrast to
the observation already made decades ago - that when market actors are enabled and
empowered to exercise their private autonomy they are exercising this freedom based
on a public choice.®

While there is some reason to believe, today, that we might be entering a stage in the
assessment of state and market where we have to carefully turn our attention again to
the long and winded history of this relationship®®, the identification of starting points for
a reconstructive project is far from obvious. As the denationalization of regulatory areas
continues to pose tremendous conceptual problems for state-based theories of law, we
must aim at combining our methodological inquiry into the nature of transnational law
with a bold reconstruction of critical perspectives from which to discuss the need for
‘better’, ‘more efficient’, ‘tougher’ etc regulation, as is demanded today in the face of
what continues to unfold as a dramatic financial and economic crisis.

B. Transnational Corporate Governance as Case in Point of Post-Regulatory Law

As is evidenced, for example, in the case of corporate governance regulation, many of
today’s regulatory regimes are inescapably transnational and hybrid in nature. While we
continue to study them through nationally oriented textbooks and case law, we soon
learn how the rules and instruments we are dealing with are products of a far-reaching,
fundamental transformation of the regulatory landscape. As corporate law is being
shaped by a complex mix of public, private, state- and non-state-based norms, principles
and rules, generated, disseminated and monitored by a diverse set of actors® and
experts’’, even the most casual look at today’s corporate governance debates reveals
two important aspects: one is the way in which the analysis of contemporary corporate
governance regulation can help us become sensitive to the emerging, new framework
within which corporate governance rules are evolving, a framework which is constituted
by a combination of local and transnational actors and norms, connected through
‘networks’ and migrating standards.®? As the still breathless research on transnational
regulatory areas shows™, the high degree of technicality of the regulatory subjects
presents a formidable challenge to traditional, regulatory theories of law.

It is in this light, that we come to our second observation: as we begin to understand the
emerging regulatory frameworks in highly specialized areas as an illustration of
contemporary rule-making, we can appreciate the legal pluralist deconstruction of
formal and informal legal orders in a new light. Building, on the one hand, on early legal-
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sociological work by Ehrlich (‘living law’) and Gurvitch (‘social law’), there seems to be a
great promise to revisit the core question of any sociology of law, namely ‘to investigate
the correlations between law and other spheres of culture.”** Expanding the spectrum,
on the other, with a view to legal pluralist work by scholars such as Moore®, Galanter®®,
Macaulay97, Sousa Santos® or Teubner®, contemporary assessments of ‘hybrid legal
spaces’100 that are not sufficiently captured with references to local or national contexts,
might help us understand better the distinctly transnational emergence of regulatory
regimes. Again, the distinctly transnational lens allows us to study such regimes not as
entirely detached from national political and legal orders, but as emerging out of and
reaching beyond them. As alluded to before, the transnational dimension of new actors
and newly emerging forms of norms would be able to radicalize their ‘semi-
autonomous’ nature (Moore) in the following way: we would conceive of regulatory
spaces as being marked by a dynamic and often problematically instrumentalized
tension between formal and informal norm-making processes.

But, in contrast to the ever-refining sociological perspective on this evolving
transnational regulatory landscape, the question of politics continues to linger
painfully.’®* Again, an example taken from the corporate law context may serve as an
illustration: the much lamented, regulatory ‘failure’ of traditional, state-based legal-
political intervention into multinational corporations (MNC) has long been serving as an
argument for the need to develop either distinctly ‘post-national’, institutionalized
governance forms or to further strengthen the grip of self-regulatory and soft
instruments with only voluntary binding nature.'®® Mirroring the complex, hard-to-
navigate landscape of border-crossing corporate activity, the proposed conceptual
approaches vary greatly. Instead of emerging as a set of coherent regulation theories,
they range from ‘global jurisdiction’*%, ‘torture as tort’ and transnational civil human

rights litigation'®, as well as from scandalization movements including global
105

shaming™>, to soft law instruments, self-binding norms, codes of conduct and best
practices'®, altogether suggesting an irreversible trend away from ‘government’ to
‘sovernance’.'?’

As transnational governance regimes, then, fields such as corporate governance, labour
law'®, capital market law, contract law in general and consumer protection law in
particular109 are increasingly marked by the existence of opt-out clauses and self-
regulation mechanisms rather than being defined by enforceable hard-law rules.

No longer, it would seem, would the legal pluralist depiction of regulatory spheres as
‘semi-autonomous fields’**° be able to provide a sufficient starting point for a more
comprehensive critique of the existing machinery of justice'': today, the original legal
pluralist sword might appear too dull to cut through the distinctly post-national
constellation of regulatory regimes. The opposite is true: legal pluralism can forcefully
build on its learned lessons in the aftermath times of the decaying Welfare state and
‘legal centralism’. While not being able to directly translate the insights gained in those
contexts onto the transnational sphere, they can nevertheless assist in depicting the

multifaceted nature of transnational governance. This becomes particularly evident in a
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context, where in the context of an evolving political governance system such as in
Europe, claims about ‘private autonomy’ and ‘market freedom’ are advanced that seem
to echo many of the previous contestations of market intervention and judicial activism
within the nation state.'*? Our renewed interest in different meanings of embedded
markets is of crucial importance at a time, where the financialist paradigm seems to
have outrun itself and where, in our search for a new basis and framework for public
policy113 in a highly interconnected transnational regulatory, post Welfare-state era, we
cannot simply return to ‘More State, less market’ formulas.

IV. The Transnational Transformation of the Legal Order and the
Argument for Transnational Legal Pluralism

As Saskia Sassen has recently reiterated, both dryly and unrefutingly, there is an
intimate connection between both the search and critique of law and the nation
state.''* Her observation is particularly astute as Sassen has, over the years'*>, much
contributed to our better understanding of how the allegedly external, victimizing,
sometimes ephemeral state of ‘globalization’ is distinctly co-evolving with and
produced, constructed and conceived within the ‘national’. Instead of positing
globalization as a process, event or development that comes over nation states, national
economies and domestic political processes to haunt, discipline and submerge, Sassen’s
depiction of globalization points back to the nation state and sub-national spheres of
societal activity and decision-making. It is within these spheres that elements of physical
and intellectual texture emerge that coalesce to produce border-crossing ‘global
assemblages’. These constitute distinct spheres that, famously fuelled by the dramatic
development of information technology, integrate territorial and deterritorial, vertical
and horizontal ordering patterns to produce a structured regime of societal activities.!*®

Sassen’s concept of ‘global assemblages’ constitutes a fruitful contribution to our
understanding of globalization as a challenge to study the dramatic transformation of
institutional and semantic structures in an era of intensifying transnational
communication and governance regimes, Whereas continental public lawyers continue
to depict transnationalization processes as challenges to the reassertion of ‘public
authority’*"” in a world of disaggregated state power''?, private lawyers in the European
tradition appear to continue to coyly attempt an escape from the reach of the
juridification/intervention thrust by demarcating ‘traditionalists’ from
‘transnationalists’.'*® The infatigable discussion around a European private law in
general, contract law in particular, provides a telling illustration of how transnational
economic and commercial activities continue to challenge a state-based model of
interventionist law to adapt itself to a sphere structured by private self-regulation and
political regulatory competition.'*® We can trace these tensions throughout the

emerging and proliferating regulatory regimes in the transnational sphere.**!
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Against this background, Sassen’s idea of global assemblages allows us to structure the
sphere between the national and the inter-/transnational/global that has been plaguing
legal imagination for some time now.?? continues to be depicted we are invited to take
a closer look at how the global world is constructed. Her contribution can be seen in her
unerring commitment to simultaneously emphasize and relativize the national in the
emerging cartography of a globalized world. Sassen’s emphasis on the national, local
processes and institutions has gone a long way in allowing us to identify the concrete
places at which decisions are prepared, taken and implemented that result in
globalization phenomena. Her work on global cities is of particular relevance in this
regard: here, Sassen, has been arguing for decades that global cities gain autonomy
from their local environments both by adapting real-time collaborative and networking
capacities with other cities and operative centres and by successfully demanding and
implementing a facilitating, supportive infrastructure (electricity, broadband,
digitisation, 24/7 service, access and maintenance).123 At the same time, the depiction
of the particular embeddedness of the global city in a local environment to Sassen only
makes sense in connection to an appreciation of the particular spaces that open up in
and between these concrete cities as places. Highlighting, in particular, the crucial role
played by the breathtaking advances in information technology, that fuel space-time
compression through real-time collaboration, connection, and linking of formerly distant
places, actors and centres, Sassen, again in her most recent work*** recognizes the
central challenge that these changes place on the “effectiveness of current framings for
state authority and democratic participation.”**

The relativization of the national basis of globalization in Sassen’s work proceeds in
relation to the well-known institutions, reference points and established procedures
such as states, parliaments, administrative agencies and, importantly, courts. Those
have long structured the economic, political and legal order and that are now struggling
to re-ascertain their previously held roles and positions of power. This relativization of
the local results in the discovery of a newly emerging spatial category in order to
adequately capture the exhaustion of concretely localized places of legal and political
regulation from the perspective of the rise in importance of hybrid institutional
structures and normative orders. This constellation presents tremendous challenges to
both an analytical and prescriptive framework that was developed with reference to a
more or less well defined regulatory framework. The central challenge of this move
from place to space consists in developing an appropriate language with which to
communicate over the institutional and normative challenges in a world that cannot
effectively be governed through domestic and domestically minded rules. In the
emerging spaces of global societal activity the specifically legal perspective, which
informs our present inquiry is challenged by a multitude of contrasting investigations
into the form, nature and quality of the global order.’®® Beyond the obvious need of
irony on the part of the lawyer in his/her quest to make sense of law in a globalizing
world to accept the relativity of the legal perspective lies, of course, the need to
understand the continuing proliferation of pluralist normative orders.
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There is much in the existing observations on the transformation of regulatory regimes
that points to the need to better connect seemingly disparate research and policy
agendas. The parallels between legal pluralist critiques of regulatory law and
investigations in economic sociology into the evolving nature of the embeddedness of
markets'?’ can be found again between the methodological orientation of
responsive/reflexive law and the recent interest in ‘social norms’. For both of these
comparative inquiries, the first task consists in continuing or even initiating a dialogue
between law and economics, law and sociology, law and anthropology, law and political
economy. The other task consists in effectively connecting the domestic critique of law
under the guise of legal realism, critical legal studies, law and economics, feminist legal
studies and critical race theory, responsive, reflexive law, as well as social norms with
the current debates around global administrative law, regulatory networks and
transnational law. A methodological perspective on the emerging regulatory patterns
would allow us to both think of them as ‘fields’**® and as challenges to our
methodological starting points into studying the relation between the national and the
international.
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