w il

@ Institute of Air & Space Law

~ Accidents & Injuries
in International Air

Law:
The Clash of the

Titans

o

rephien Dempsey

Tomlinson Professor of Law

Director, Institute of Air & Space Law
McGill University

Copyright © 2011 by Paul Stephen Dempsey

Patq]


http://en.wikipedia.org/wiki/Image:Clash_of_the_titansposter.jpg

_._,‘-:'! @\ NP @)

A LCATEICINS

e c————— ————— *P““;hw —

—-—{-.JN-Members — 192 tates

= _The Chicago. Convention — 190
States

= The Warsaw Convention — 152
States

= The Hague Protocol — 137 States
= The Guadalajara Convention — 86

SN

ontreal Convention of 1999 STRASBOURG

— 101 States
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i h%'MonfreaI anvenn@n of 1999
_r___.made no.significant change to
Article 17 of the Warsaw
Convention:

= “The carrier shall be liable for
damage sustained in the event of
the death or wounding of a
passenger or any other bodily injury
suffered by a passenger, If the
aceident which caused the damage
'Sosustained,toek,place on board
,fgs. craleIRNE COUrSe o any of
ileTeperations of embarkmg or
disembarking.”
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have occurred?

= What types of
Injuries are
contemplated by the

.. ‘*‘j ' .‘; \ %
1]
$ damage el
ent of death or 4L EXPOSITION ok (a

e ke LOCOMOTION AERIENNE
bodily injury"? 96 OCT. — IONOV. |

GRAND PALAIS cHAMPS.ELYSEES




meceance . M|y Franee v Saks

- ACLS: a passenger lest he Ao one eare ~
~ routine depressurization of an A|r France aircraft [andinty,
— _normally at L.os Angeles.

= The definition of an accident under Article 17 should be
flexibly applied after assessmg all the circumstances
surrounding the passenger's injuries;

= The “event or happening” that caused the passenger's
INjury must be abnormal, "unexpected or unusual®;

= The event must be "external to the passenger”, and not the
passenger's own “internal reaction” to normal flight
rations; anad

=
B ——
“ {atradimm trier of fact must

= n Saks, the U.S. Supreme Court noted that liability extends
under Article 17


http://www.airfrance.us/cgi-bin/AF/US/en/common/home/home/HomePageAction.do?BV_SessionID=@@@@1261606612.1161032506@@@@&BV_EngineID=ccceaddjdjlljlicefecekedgfndfko.0
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ERO EXHIBITION " The Master of Rolls of England S Court of
ﬂ Appeal concluded,

JULY9 TOZO “I'cannot see, however,
how Inaction itself can ever properly be
described as an accident. It is not an event; it
IS @ non-event. Inaction is the antithesis of an
accident.”

The appellate division, of the Supreme Courts ==
ofiVictoria, Austiali GonciUded that ‘AN Al Urees
[0"dE'SOMEg®"". cannot be characterized

as an event or happening'. . .." The court

went on to opine that a pilot’s failure to drop

the landing gear would not constitute an
Article 17 accident, but the resulting crash of
the aircraft would.

UPENDMLY lﬂ u



~..=_Recovery allowed for the death of an asthma- suffering
x passenger exposed to second-hand smoke.

= The refusal of a flight attendant to assist a passenger who
requested assistance constituted “an unexpected or unusual
event or happening” under Saks.

= Both the passenger’s exposure to the second-hand.smoke, and
the refusal of the flight attendant to assist the passenger,
contributed to Husain’s death.

= Inaction can be an accident irrespective of the conclusions of
intermediate appellate courts in England and Australia.

e Guatemala City Protocol would haw; bstituted the We\r-d—

needed to enter into force.
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mee LS, Supreme
Court . . . the Saks definition of “accident’ does not
_:—-exhaustwely-deﬁne-the scope offArt. 17. . .. In Saks, it
Wwould:have'made no sense for the Court to describe the |
operation of the pressurization as “a happening that is FLY TO AUSTRALIA BY
not . . . intended.” The system operated independently of B‘ﬂ’A’C u M”A S
any actor who could have formed an intention to do an act &
that had consequences that were not intended or expected.

=  “With great respect to the Supreme Court in Saks, it went
too far in insisting that the harm-causing occurrence must
always be “caused by an unexpected or unusual event or
happening that is external to the passenger.”

“An_omission may.. . . constitute an ‘accident” when it is

TIsHap’ or event may be an ‘occurrence’. However,
depending on the context, it will not usually qualify'as an
accident’.”

m Calljhan: “mere inaction could not constitute an event or an
accident.”
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‘ - SE&T"‘H s not fﬁe'fun‘_CIlon of the court in any‘of the ——

Convention countries to try to produce in language | Tne ER. WING" |
.~ differentfrom that-used in the Convention a SILY " DE LUXE

comprehensive formulation of the conditions which
will lead to article 17 liability. The language of the
Convention itself must always be the starting point.

. [A] judicial formulation of the characteristics of
an article 17 accident should not, in my opinion,
ever be treated as a substitute for the language
used in the Convention.

= | venture .. .to express my respectful disagreement
with an approach to interpretation of the:Convention

thatnterprets not the language of the Convention

S but instead the Ianguage of the leading judgment
interpreting the Convention: s approachtends;
Elieve, 10IdISIeIEIESSENLIC f

Rlcy el 2,01 i JMPERIAL
judicia erpretation, namely, to consider wha - A" 7/
accident” in Article 17 means and whether the facts Al g_‘;,_‘é‘vs
of the case in hand can constitute an article 17 17151
aCCldent FOR INJORMATION APMLY
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= Hence, the U.S. Supreme Court’s reliance on the Saks’
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Whet ght attendant’s'ins CL_))“"‘JQ__#(‘(F“E}
Lord! Scott observed that two requirements identified in
- Saks — that an event that is no more than the normal
operation of the aircraft in normal conditions is not an
“‘accident”, and that to be an accident, the event that
caused the damage must be external to the passenger —

ruled out recovery for DVT.

Both DVT and PTSD cases generally have not fared well
in the courts, but on sharply different grounds. In DVT
cases, airlines have prevailed because there was no
“accident”. In PTSD cases, airlines have prevailed
where there was no physical injury.

But note the sharp divisions between the analytical
approaches of the highest courts in the United States,
the United Kingdom and Australia. The U.S. courts ask

whether an injury. occurrlng on boarg_a_ﬂaghww-
X eV

g UK. and Australlan Courts ask™
whether the | |njury was caused by an . While
the U.S. Supreme Court goncludes that inaction canU K

1 constitute an “unexpected event or happening’, the U.K.
REIMS 00225029 AQUT 1908 and Australian courts conclude that inaction cannot
constitute an “accident.” These are great ships passing
st ) foggy seas, hearing only their horns blowing in the
distance, warning of potential collision.
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Emotlonal Damages
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"~ Jurisprudence on thisi [SSUE reﬂe 1S j‘@vef mruor CORGEL IS

_ (Iythat emotional harm.canaes&it it o EIIEC At

(2)'somegharny s thEpHEEIE "'4 ‘r JJVJJ’JJ in aripcltsigal

SeCiety/; rpoional damages aie piiiculiNoRgEeSHIER "ﬁ
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Turning tr%al I Law, ComIis
have ex travaix girepariatipres of tiEAa

Conventi fntjl929 nayv Cﬁncludéd hat thereswas ﬁﬁv B -
discussion, of v ether recevery fore otionaljeamagesivass =
: contempla{ed by its drafters. ' They also have concluded 2,
. that recoverny fof; € e*mo‘nonal damages‘was not pé‘r’-?ﬁltte ‘
most civil or commoRdaw 4_ur|sd|c{|ons,oj-|e to 1929
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«EEESeveral passengers claimed to have suffered mental distress when their
aireraft, bound for the Bahamas, lost power in all three engines and began a
sharp and terrifying descent. The flight crew informed the passengers that it
would be necessary to ditch the plane in the ocean. Almost miraculously,
the pilots managed to restart the engines and land the jet safely back at
Miami International Airport.

= The U.S. Supreme Court held that Article 17 does not allow recovery for
purely mental injuries. This conclusion was based on the French translation
(interpreting "lesion corporelle” to mean "bodily injury™),and on the primary
purpose of the Warsaw Convention -- limiting liability in order to foster
ewthief theinfant airline. industry. Writing for the majority, Justice Marshall

~ concluded: — e —
s e narrewerread glesion corporelledalsoNsiconsistent with the
Wy‘pum eithercontracting partiesto'tne Convention: limiting the
pility”of air carriers in order to foster the growthrefithefledgling commercial
aviation industry. . . . Whatever may be the current view among Convention

signatories, in 1929 the parties were more concerned with protecting air
carriers and fostering a new industry than providing full recovery to injured
passengers, and we read ‘lesion corporelle' in a way that respects that
legislative choice.”
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emotional INjuny.res t il e phy ical harm o1/ %
may. the physical harm resuid oI Gxg‘eﬂ' >
Injury? In otherwerds, mayst ;

/s1mplybe the physical manlf clliof ofemcﬁlonal
harm(e.g., whatiif plaintiff wa o ¢ Mohysicallyas
todched but suffered hives, dla\h or hairdl
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Steyn, “would hold thatifiasr
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which in turn causes adverse physiGeal mp OMS; SUEh aSISEKES;
mlscarrlag 0 eptlc ul , the threSheldireguirement f'rro / lrJJJﬁ“J
satisfied.” e,

= The issue u;,w EthiERald6-year old girl could receyesfor thelelit
depression J-$rferad ditereing fondled by another¥es sse cjar le
flight from Kualaltumpuramsierdam., Lord NichollsWrote, “The ,sr)re:)
Leolef|\Al |nJury or‘ o)) CJI‘,)J!'r)lJ ranticle 17 means, S|mp Yol UI/ALO rn‘_x
passenger’s body." However;he observed that the brain too; IS PANieINE
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= The inference is that when medi cal SCIENCENIASIAUVANG eJL
can point to an injury in the brain CMU ClINICAIRCERIESSIO
damages may be recoverable.

= Though Lord Steyn concluded hat Article 15 7 deesehalloW CHENCNECOVETYAGT;
emotional damages absentyphysical injury, he W.)LJJC] rlllow [ECOVERAURGEIFING
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Accident

Bodily Injury Emotional Harm
that causes: that causes:

Emotional Harm Bodily Injury




= In an exhaustive review of the negotiating
histony. ofi the question ofi potential recevery. 0
emeleRalcamagESHRHEN CRIEA!

Coriverition, trig court conclucsd izt irjars Ehrhch V.

Wels flg consssus or cormman Undgrsieelie)
~AIioNg e delegaies o theSSUe oIV IER= ‘__ m

..—.=-—-aﬁ ‘underwhat circtimstanc ecovery e - —
" shouldbe allowed formental damages. —

.= The U.S. delegate at the conference
—J“"é'ﬂbﬁeously-asserted that the state of Article
17 jurisprudence in U.S. courts at the time
allowed recovery for mental injuries even
when such injuries were not caused by
physical injuries, and sought to include
legislative history to the effect that M99 was
not intended to disturb that jurisprudence.
The court held that those views were wrong,
and that prevailing American jurisprudence
required that, to recover for emotional
damages, those emotional damages must

elbeen caused by, physical injury.
e U.S. Circuit Cou S ofA eals in

rafranca, Lleyd; '
mggverable under Article 17, while the
U.K. House of Lords in Morris v. KLM
concluded that they were. Though the U.S.
Supreme Court has not yet had occasion to
rule on the issue, the stage is set for

jurisprudential confrontation yet again
between the Titans of Law.
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CONCLUSION

= |ssues of what constitutes an “accident” and
under what circumstances emotional damages
are recoverable under/Article 17 have
proceeded under different: 'Urisprudential paths
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